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SUPEEME  OOUET. 
^e  People  ex  reL  Oscab  J.  Brown  agt  The  Boabb  of  Sit* 

PSBYISOBS  OF  THE  COUNTT  OF  OKONDAQiL 

XjHminal  Praatiee—Chde  of  Oriminal  Procedure,  action  iOQ-^ihan  ii  n» 
frovmon  for  pay  cf  atngnod  eounset  by  the  public — Stich  eervieee  not  a 
county  eharge. 

Where  the  court  aasigns  counsel  to  defend  a  prisoner,  the  oounsers  claim 

for  his  services  is  not  a  legal  charge  against  the  county. 
'Hie  defense  of  poor  prisoners,  upon  assignment  by  the  court,  is  one  of  the 

duties  contemplated  by  the  lawyer's  oath  of  office,  which  he  impliedly 

assumes  in  accepting  the  priyilege  of  practicing  law. 
A  claim  for  services  rendered  by  an  assigned  counsel,  is  not  a  charge  against 

the  coxmty,  because  there  is  no  statute  directing  or  authorizing  ihe  oouit 

to  assign  counsel  to  defend  prisoners,  or  providing  any  oompensation  or 

prescribing  any  mode  of  payment  for  such  service, 
'fiection.  806  of  the  Code  of  Criminal  Procedure,  has  not  changed  the  law 

in  this  respect 

Onondaga  Special  Terrn^  December^  1886. 

On  the  8d  of  Febniaiy,  1885,  Oscar  J.  Brown,  the  relator,  an 
idtomej  and  ooimsellor-at-law,  was  assigned  by  the  court  of 
<>yer  and  terminer,  then  sitting  in  Onondaga  counly,  to  defend 
x>ne  Antonio  B^o,  who  had  l)een  indicted  at  the  same  term  for 
the  crime  of  murder  in  the  first  d^ree.  The  relator  began  at 
once  to  prepare  the  case  for  trial,  and  devoted,  substantiallj, 
twenty  days  to  that  work.  Peculiar  difficulties  Attended  such 
piepaiation,  as  neither  the  defendant  nor  many  of  the  witnesses 
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were  able  to  speak  or  understand  the  English  languaga  The 
trial  began  on  the  23d  of  February,  and  terminated  five  days 
later,  in  a  verdict  of  murder  in  the  first  degrea  A  motion  for 
a  new  trial,  made  before  the  oyer  and  terminer  February  28th 
was  denied,  and  the  defendant  was  sentenced  to  be  hanged  on 
the  10th  of  April  On  the  14th  of  March,  an  appeal  was  taken 
to  the  general  term,  and  the  relator  spent  from  thirty  to  fifty 
days  in  preparing  the  caae  and  exceptions  and  his  brief  for  th* 
argument  of  the  appeal  He  was  compelled  to  make  several  jour- 
neys from  Syracuse,  where  he  resided,  to  Utica,  where  the  general 
term  was  in  session,  in  order  to  argue  said  appeal  The  appel- 
late court  reversed  the  judgment  of  conviction,  and  ordered  a 
new  trial  Twenty-two  days  were  employed  by  the  relator  in 
preparing  for  the  second  trial,  which  lasted  eleven  days,  and  re- 
sulted on  the  25th  of  June,  1885,  in  a  verdict  of  murder  in  the 
second  degrea 

Subsequently  the  relator  presented  to  the  board  of  supervis- 
ors a  claim  amounting  to  $1,000  for  his  services,  in  defending 
said  Antonio  Bego  upon  said  indictment  The  board  refused 
to  audit  or  allow  any  part  of  such  claim,  upon  the  ground  that 
it  had  no  authority  so  to  do,  and  thereupon  the  relator,  upon 
proof  of  the  foregoing  facts,  procured  an  alternative  mandamus, 
requiring  the  supervisors  to  audit  his  bill,  or  show  cause  to  the 
contrary  before  this  special  teruL 

To  such  writ  the  defendants  demur,  upon  the  ground  that 
facts  sufficient  to  constitute  a  cause  of  action  are  not  stated^ 
either  in  the  writ  or  in  the  affidavit,  upon  which  it  was  granted* 

Oacar  J.  Brown^  relator,  in  person. 

nine  Js  Stephens  and  Lovis  Marshall,  for  defendantSL 

Yank,  J. — ^The  services  rendered  by  the  relator  were  of  much 
value,  not  only  to  the  prisoner  in  whose  behalf  they  were  per- 
formed, but  ^so  to  the  public  generally,  who  have  the  same 
interest  in  the  acquittal  of  the  innocent  as  in  the  conviction  oi 
the  guilty.    Services  of  the  same  character,  however,  have  been 
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rendered  to  the  poor  and  unfortunate  by  nearly  every  lawyer 
of  experience,  as  ably  and  conscientiously,   without  hope  of 
pecuniary  reward,  as  though  upon  the  most  liberal  retainer. 
The  defense  of  poor  prisoners,  upon  assignment  by  the  coiirt, 
is  one  of  the  duties  contemplated  by  the   lawyer's  oath  of 
office,  which  he  impliedly  assumes  in  accepting  the  privilege  of 
practicing  law  (1  R  /S,  867-^  [7th  ed]).     Although  at  an  early 
day  in  England  the  right  of  defending  by  counsel  was  denied 
even  to  a  person  on  trial  for  the  most  serious  crime,  that 
harsh  rule  was  gradually  relaxed  until  the  prisoner  became 
entitled  to  counsel,  not  only  when  he  was  able  to  employ  one, 
but  even  when  he  was  not    While  the  territory  now  embraced 
by  the  state  of  New  York  was  a  colony  of  Great  Britain  it  was 
a  part  of  the  common  law  that  counsel  should  be  assigned  by 
llie  court  for  the  defense  of  poor  persons  charged  with  crime 
(4  Black  Com.,  355 ;  1  Chitty  Or.  Law,  407,  41S>     Upon  the 
oiganization  of  our  State,  the  common  law,  with  certain  excep- 
tions not  material  to  be  now  considered,  was,  by  the  constitution 
then  adopted,  made  a  part  of  the  law  of  the  land  {Cons.  State  of 
K  rr,  art  1,  sec  17).     During  our  entire  history,  both  as  a 
colony  and  as  a  State,  it  has  been  the  duty  of  an  attorney 
assigned  to  defend  a  poor  prisoner  to  obey  the  order  of  the 
court  {The  People  re  Saunders  agt  Supertnsors  of  Bhie  Chunttfj. 
1  Sheldon,  517).    He  is  an  officer,  not  of  the  state  or  county, 
but  of  the  court,  subject  to  its  direction  and  discipline,  and 
bound  by  his  oath  to  obey  its  orders.    He  derives  his  authorily 
to  practice  from  the  courts,  and  is  subject  in  many  ways  to  theiv 
gommary  jurisdiction,  including  the  right  of  assignment  upon 
eriminal  trials,  and  under  certain  circumstances  even  in  civil 
cases  also.     As  early  as  1494  a  statute  was  passed  by  the 
English  parliament  "in  behalf  of  the  poor  persons  of  this  land 
noft  able  to  sue  for  their  remedy  after  the  oouise  of  the  common 
law,''  and  providing  "that  such  poor  persons  shall  have  writa^ 
ftcL,  kCj  therefor  paying  nothiog/'  and  that  "  the  justices  shall 
anign  to  the  same  poor  perscm  connsel  learned,  by  their  discre- 
lioii8|  whidi  shall  give  their  coxmsel,  nothing  taking  for  the 
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same"  (2  Sen.  viij  chap,  12)^  Even  this  early  statate  only 
confirmed  the  common  law  {Brunt  agt  Wardle,  8  Mann,  S 
Changer^  584).  Similar  provisions  exist  in  our  statutes  which 
enable  a  person  who  has  a  cause  of  action  against  another,  but 
is  not  worth  one  hundred  dollars,  besides  the  wearing  apparel 
and  furniture  necessary  for  himself  and  family  and  the  subject 
of  the  action,  to  prosecute  as  a  poor  person,  and  to  have  an 
attorney  and  counsel  assigned  to  conduct  his  suit^  ''who  must 
act  therein  without  compensation"  {Code  Oiv.  Pro.^  sees.  458  to 
462;2RS.,44A). 

A  defendant  in  an  action  involving  his  right  to  real  or  per- 
sonal property  may,  under  like  circumstances,  have  the  same 
privilege  {Chck  Oiv.  Pro.,  sec  468  to  467).  A  person  qo  situated 
may  prosecute  or  defend  without  paying  fees  to  any  o£Eicer  {lif 
sec  4:61). 

Although  for  time  out  of  mind  it  has  been  the  right  and  duty 
of  courts  to  assign  counsel  for  the  defense  of  destitute  persons 
under  indictment,  and  likewise  the  duty  of  counsel  to  obey  the 
order  of  the  court,  liiere  are  but  few  reported  cases  upon  the 
subject  of  enforcing  payment  from  the  public  for  services 
rendered  tmder  such  circumstances,  and  no  case  in  this  state 
where  the  attempt  to  compel  payment  was  successful  The 
earliest  effort  in  that  direction  that  appears  in  our  reports  was 
the  case  of  T?ie  People  ex  reL  Hadley  agt  The  Supervisors  of 
Albany  County  (28  How.,  22),  decided  in  1864.  The  relator  in 
that  case  was  assigned  to  defend  a  woman  indicted  for  murder. 
He  asked  to  be  excused,  but  the  court  declined  to  release  him. 
He  thereupon  engaged  in  the  defense  of  the  accused  person,  and 
conducted  it  through  different  courts  for  three  years  until  she 
was  finally  acquitted.  The  supervisors  having  rejected  his 
daim  for  compensation,  he  applied  for  a  mandamus  to  compel 
them  to  audit  it  It  was  held  that  the  claim  was  not  chargeable 
against  the  county,  because  there  was  no  statute  directing  or 
authorizing  the  court  to  assign  counsel  to  defend  prisoners,  or 
providing  any  compensation  or  prescribing  any  mode  of  pay* 
ment  for  suoh  servicei    This  case  was  expressly  approved  by 
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tiie  oomt  of  appeals  in  The  People  esc  reL  Baneom  agt  The 
Sitpervuors  of  Niagara  Qmnty  (78  N.  T.,  622),  where  the  lelator, 
who  had  been  assigned  to  defend  a  prisoner  indicted  for  murder, 
sought  to  compel  payment  of  his  daim  for  services  and  dis- 
boisements,  after  the  oyer  and  terminer  had  ord^^  that  his 
compensation  should  be  a  charge  against  the  county.  The 
court,  all  of  the  judges  concurring,  adopted  the  opinion  in  the 
Hfldley  case,  saying  that  it  "contains  a  sound  exposition  of  the 
law  upon  the  subject" 

The  only  other  case  dted  from  our  own  reports  was  The  Peo- 
ple ex  reL  Saunders  agt  The  Supervieore  of  Erie  Cb.  (1  Seldj 
617),  where  it  was  held  that  such  claims  for  compensation  could 
not  be  enf oioed  in  the  absence  of  express  authority  from  the 
l^islature. 

The  rule  in  other  states  is  not  uniform.  The  following  cases 
hold  that  attorneys  appointed  by  the  court,  pursuant  to  the  com- 
mand of  a  statute  to  defend  persons  chaiged  with  crime,  and 
unable  to  employ  counsel,  are  not  entitled  to  compensation 
{Arkansas  Co.  agt  Freeman^  81  Arh^  266;  Notb  agt  The  United 
SkUeSj  1  Ctof  Claims^  17S ;  Case  agt  Chmmissioners  of  Shavmee 
Od.j  4  KatLj  611 ;  Johnson  agt  Leuns  and  Clarke  Co.^  2  MorUana^ 
150;  Kelly  agt  Andrew  Co.,  48  Mo.,  888). 

The  following  cases  hold  the  same,  the  assignment  being  so 
tar  as  appears  in  the  absence  of  statutory  authority  {Botve  agt 
Yuba  Co.,  17  ChJL  61;  Za  Mont  agt  Solano  Co.,  49  id,  168; 
Elam  agt  Johnson,  48  Oeo.,  848 ;  Vise  agt  County  of  Hamilton, 
19  m,  78;  Wright  agt  The  State,  8  Heish  [Tmn.'\,  266; 
Bacon  agt  Cov^niy  of  Wayne,  1  Mich.,  441), 

The  contrary  rule  is  held  in  the  following  cases  {Blythe  agt 
The  State,  4  Ind,  525;  WM  agt  Baird,  6  id,  18;  BaU  agt 
Washington  Co.,  2  Iowa,  478 ;  Carpenter  agt  County  of  Dane,  9 
Wis.,  274 ;  County  of  Dane  agt  Sinilh,  18  id,  686> 

No  case  bearing  upon  the  question  has  been  cited  that  arose 
in  this  state,  except  the  three  above  mentioned 

It  is  evident,  therefore,  that  the  relator  cannot  succeed  on  this 
demurrer,  unless,  since  these  cases  were  decided,  the  legislature 
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has,  by  some  statute,  made  ckdms  of  the  kind  under  consideration 
chargeable  against  the  county.  He  insists  that  section  808  of 
the  Code  of  Criminal  Procedure,  which  took  effect  on  the  1st 
day  of  September,  1881,  has  this  effect  That  section  providesi 
that  "  if  the  defendant  appear  for  arraignment  without  counsel, 
he  must  be  asked  if  he  desire  the  aid  of  counsel,  and,  if  he  does, 
the  court  must  assign  counsel"  The  object  of  the  Code  of 
Criminal  Procedure  was  not  to  change  but  to  codify  the  practice 
already  existing.  Prior  to  its  passage  the  most  of  its  provisions 
were  already  a  part  of  the  written  or  unwritten  law  of  the  state, 
but  were  widely  scattered  in  different  statutes  and  decisions  of 
the  courts.  The  l^islature^  in  enacting  this  Code,  did  little  more 
than  reduce  to  a  compact,  oonvenient  and  definite  form,  the 
criminal  practice  actually  existing  at  the  time.  In  a  fewin- 
etanoes  the  practice  was  simplified,  and  some  doubtful  questions 
were  settied ;  but  the  main  result,  intended  and  effected,  was 
simply  the  codification  of  the  law  governing  criminal  procedur& 
The  second  section  quoted  does  no  more  than  declare  the  un- 
written law  in  force  when  the  Code  was  adopted,  inherited  with 
the  great  body  of  the  common  law,  and  confirmed  by  the  uni- 
form  practice  of  all  our  criminal  courts  of  record,  both  colonial 
and  state.  The  duty  of  the  court  to  assign  counsel  and  of  coun- 
sel to  act  upon  the  assignment,  was  not  more  binding  after  the 
legislative  enactment  than  it  was  befora  The  common  law  upon 
the  subject  was  simply  written  out  and  enacted  in  a  statute,  at 
least  in  part,  for  the  section  in  question  only  provides  for  the 
assignment  of  counsel  if  the  defendant  appear  for  arraignment 
without  counsel,  but  is  silent  as  to  the  duty  of  the  court  if  he 
appear  for  trial  without  counsel 

If  the  l^slature  had  intended  that  assigned  counsel  should 
be  paid  for  their  services  by  the  public,  it  is  to  be  presumed 
that  they  would  have  so  provided  in  definite  and  certain  Ian- 
gruage.  They  knew  that  the  highest  court  had  decided  tiiat 
such  services  were  not  a  county  charge,  and  if  they  designed  to 
change  the  law  in  that  respect,  would  they  not  have  said  some- 
thing upon  the  subject?  would  they  have  left  it  wholly  to  aigu- 
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ment  or  inference?  can  it  fairly  be  held  that  when  they  were 
passing  an  act  merely  declaratory  of  the  common  law  relating 
to  criminal  practice,  they  intended  to  make  such  a  change,  in 
the  absence  of  an  express  provision  to  that  effect?  especially 
•can  it  be  so  held  when  no  new  duly  was  imposed  upon  either 
<X)iirt  or  counsel? 

The  learned  relator  insists  that,  as  no  one  should  be  compelled 
to  render  gratuitous  service  to  the  public,  necessarily  the  legis- 
lature intended  that  he  and  those  similarly  situated  should  be 
paid.  But  the  argument  ex  neoessitaU  is  not  wholly  on  one 
sida 

The  increase  of  expenses,  the  lengthening  of  trials  and  the 
.ianger  of  abuaes  of  varioTis  kincU  that  wiU  occur  to  every 
thoughtful  lawyer,  are  subjects  worthy  of  consideration.  The 
valuable  privilege  that  every  attorney  enjoys  of  exemption  from 
jmy  duty,  is  worth  more  to  the  l^;al  profession  in  time  and 
money  than  liberal  compensation  for  the  defense  of  poor  pria- 
onersL  The  readiness  of  attorneys  to  assume  the  burden  of 
aiding  the  destitute  and  friendless,  the  reluctance  of  courts  to 
insist  that  counsel  should  act  when  it  would  be  a  hardship,  the 
smoothness  with  which  the  practice  has  worked  for  generations^ 
the  absence  of  any  strong  or  general  pressure  from  the  profes- 
sion for  compensation,  and  the  virtual  assent  of  the  ablest  and 
noblest  men  of  the  bar  for  so  many  years  to  the  existing  state 
of  affidrs,  are  facts  within  the  knowledge  of,  and  doubtless  con- 
sidered by,  the  legislature,  and,  in  the  light  of  which  the  section 
in  question  may  be  construed  {Ssdgimck  on  Stat  A  Con.  Law^ 
190,  231),  ^'the  reason  of  the  law,  tiie  motive  which  led  to  the 
making  of  it,  and  the  object  in  contemplation  at  the  time,  is  the 
most  certain  due  to  lead  us  to  the  discovery  of  its  true  mean- 
ing" {VaUeTs  Rules  of  InterpretcUian,  Liv.  2,  sec  270). 

My  conclusion  is,  that  the  claim  of  the  relator  is  not  chargea- 
Ue  against  the  county,  and  that  the  supervisors  have  no  power 
to  Older  it  paid.  He  discharged  his  duty  faithfully,  and,  in  so 
d(»ng;  served  both  the  prisoner  and  the  public.  He  is  entitled 
to  the  thanks  of  the  court  and  the  ocHnmunity,  but  his  claim  for  I 
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compensation,  however  equitable,  cannot,  in  my  judgment^  be* 
pftid  until  further  action  is  taken  by  the  I^islatuia 
The  demurrer  is  sustained 

NoTB.— Atteatkm  is  called  to  fool-note  of  reporter  on  page  98  of  How- 
ard's Praotice  Reporti,  Yolume  28,  as  being  an  appropriate  reminder  to  the 
Isglifllatare  of  the  propriety  and  Justice  of  paaring  a  law  to  compensatr 
eounsel  for  such  aenrioea. — [Ed. 


SUPKEMB  (30URT. 

Thb  Pioflb  ex  reL  Williak  Mukrat  e<  ol  agt  Jomr 

McGlavx. 

J9Sn9  Tarh  (€i^  €f)'^MioB  rdttffttnd-^  O^nMuHondl  tam^Lam  of  1685^ 

htUonal — Dutif  q^trmmawr  of  ho&rd  of  polio$  commiuianori  to  deduct  U»' 
dMunfrom  Hu  mUMrjf  qfoaehpoUcoman, 

The  general  intent  of  the  act  (chapter  486,  Law$  of  1886)  was  to  establiall^ 
a  life  insurance  fund  for  the  i)olice  department  and,  so  far  as  this  act  re- 
lates to  members  of  the  police  force,  it  is  the  duty  of  the  treasurer  of  the 
board  of  police  commissioners  to  deduct  a  sum  equal  to  two  dollars  per 
month  from  the  salary  of  each  member  of  the  police  force,  whether  such 
deduction  be  assented  to  or  not 

Such  deduction  may  be  made  in  the  case  of  each  member  or  employee  of 
the  department,  other  than  the  said  force,  who  ahall  desire  to  avail  him- 
self of  the  priTileges  and  provisions  of  the  act,  and  also  in  the  case  of 
members  of  the  Police  Mutual  Aid  Association,  who  are  in  good  standing 
and  who  sliall  desire  to  contribute  to  the  said  fund. 

Eeld,  also,  that  the  act  in  question  is  not  unconstitutional,  as  depriving  the 
members  of  the  police  force  of  their  property  without  due  process  of  law, 
nor  as  being  a  local  act  and  decreasing  the  allowance  of  a  public  officer 
during  the  term  for  which  he  was  appointed. 

New  Yorky  Chambers^  December^  1886.        • 

Francis  C  Barlow  and  Stichney  Jb  Shepard^  for  the  leUtam ; 
M.  Shepard  and  Charles  W.  Wetmore,  of  counsel 
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R  Henry  Laoombe^  cotmsel  for  the  oorporation,  for  the  re- 
spondent; David  J.  Dean^  of  oounaeL 

Lawbsncs,  J. — ^This  is  an  order  to  show,  cause  wlij  a  pre- 
emptory  mandamus  should  not  issue  agidnst  John  McCIave^ 
treasurer  of  the  board  of  police  of  the  city  of  New  Tork,  requir- 
ing him  to  deduct  for  the  month  of  September,  1886,  and  for 
every  succeeding  month,  two  dollars  from  each  monthly  pay 
otherwise  due  or  payable  by  him  as  treasurer  to  sergeant  Alex- 
ander B.  Wartz  and  patrolmen  Francis  Caddell  and  James  Currier 
as  flcigeant  and  patrolmen,  and  also  from  the  monthly  pay  other- 
wise due  or  payable  by  him  as  treasurer  aforesaid  to  each  and 
eveiy  member  of  the  police  force  of  the  police  department  of 
the  d^  of  New  York,  as  such ;  and  also  and  separately  why  a 
peremptory  mandamus  should  not  issue  against  the  said  John 
McClave,  treasurer  as  aforesaid,  separately,  requiring  him  to  pay 
Geoige  W.  Dilks,  treasurer  of  the  board  of  trustees  of  the  police 
fund  of  the  city  of  New  York,  all  moneys  in  the  hands  of  said 
John  McClave,  as  such  treasurer,  which  have  been  during  the 
time  and  since  the  passage  of  said  act,  and  until  the  10th  of  Sep- 
tember,  1885,  deducted  by  him,  acting  under  the  provisions  of 
the  act,  chapter  486  of  the  Laws  of  1885,  from  the  pay  of  the 
members  of  the  police  force  of  the  city  of  New  York, 

The  order  to  show  cause  was  issued  upon  the  affidavit  of 
William  Murray,  the  superintendent  of  police  of  the  city  of 
New  York,  which  set  forth  that  Thomas  Byrnes,  Henry  V.  Steers 
and  Geoige  W.  Dilks  are  the  inspectors,  and  the  only  inspect- 
ors, of  the  police  department  of  the  city  of  New  York,  said  city 
having,  according  to  the  last  census,  a  population  exceeding 
one  million ;  that  the  three  said  inspectors  and  said  Murray,  a» 
superintendent  aforesaid,  compose  the  board  of  trustees  of  the 
police  relief  fund  of  the  city  of  New  York ;  that  said  board  has 
been  duly  organized  by  choosing  from  their  number  William 
Murray,  the  deponent,  as  chairman  and  George  W.  Dilks  as 
tzeasurer,  and  by  appointing  sergeant  Washington  Mulien  asF 
secretary.  It  is  then  set  forth  that  the  respondent,  John  McCIave^^ 
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is  the  treasurer  of  the  board  of  police ;  that|  acting  under  the 
authority  of  chapter  486  of  the  Leiwb  of  1885,  said  McClave,  as 
treasurer  of  the  board  of  police,  has  since  the  passage  of  the  act 
and  until  the  80th  of  September,  1885,  deducted  from  the  pay 
•  of  the  members  of  the  police  force,  two  dollara  per  month  for 
each  member  of  the  police  force  and  also  for  each  member  or 
employee  of  the  department  of  police  in  the  dly  of  New  York, 
other  than  the  said  police  force,  who  has  desired  to  avail  him- 
self of  the  privileges  and  provisions  of  said  act 

The  sum  thus  received  by  said  McClave  is  alleged  to  have 
amounted  on  the  1st  of  September  to  $17,686.  It  is  also 
allied  that  demand  has  been  made  upon  McGlave  as  such 
treasurer  to  pay  the  same  to  the  treasurer  of  their  said  board 
of  trustees  of  the  police  relief  fund,  but  he  has  refused  so 
to  do.  It  is  also  alleged  that  McClave  has  refused  to  deduct, 
pursuant  to  the  provisions  of  said  act,  the  sum  of  two  dollars 
in  eacb  case  from  the  pay,  otherwise  due  and  payable  by  him 
as  such  treasurer  for  the  month  of  September  to  one  Alexander 
B.  Wartz,  a  police  sergeant  and  a  member  of  the  police  force, 
and  to  one  Francis  Caddell  and  to  one  James  Currie,  who  are 
patrolmen  and  members  of  the  said  force ;  the  said  Wartz,  Cad- 
dell and  Currie  having  refused  the  said  deductions  to  be  made 
from  their  pay ;  and  that  the  said  McClave  has  refused  and  now 
refuses  to  make  such  deductions,  and  has  notified  the  deponent 
•and  the  said  inspectors,  his  associates  or  others  forming  the 
board  of  trustees  of  the  police  relief  fund,  &c.,  that  he  declines, 
•and  will  decline  to  make  such  deductions  of  two  dollars  from  the 
'monthly  pay  otherwise  due,  &c.,  to  members  of  said  police 
doTce  who  shall  or  may  object  to  such  deduction  being  made. 

Certain  correspondence  which  has  passed  between  the  said 
McClave  as  such  treasurer  and  the  trustees  of  the  police  relief 
fund  is  appended  to  the  affidavit  of  superintendent  Murray. 
Ko  affidavits  were  read  on  the  part  of  the  respondent,  but  an 
opinion  of  the  counsel  to  the  corporation,  bearing  date  July  2, 
1885,  was  submitted,  in  which  the  learned  counsel  arrives  at 
the  conclusion  that  the  law  does  not  compel  the  board  of  police 
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•oommiasioners  to  deduct  two  dollars  per  month  from  the  salary 
of  each  member  of  the  police  force ;  but  that  the  act  does,  how- 
ever, authorize  two  dollars  a  month  to  be  deducted  from  the 
pay  of  such  members  of  the  police  force  as  desire  to  avail  them- 
selves of  the  privileges  of  the  act,  and  also  from  the  pay  of 
rsuch  members  or  employees  o£  the  department  other  than  the 
said  police  force,  who  desire  to  avail  themselves  of  the  privil^es 
^f  said  act  On  the  aigument,  the  application  for  a  mandamus 
to  compel  Mr.  McClave  to  pay  over  the  said  sum  of  $17,186, 
referred  to  in  superintendent  Murray's  affidavit,  was  abandoned 
for  the  present,  and  the  sole  and  only  question  which  was  dis* 
•cussed  was  whether,  as  to  members  of  the  police  force,  of  the 
j)olice  department,  the  deduction  of  two  dollars  a  month  under 
the  act  aforesaid  can  be  made  without  their  consent 

By  chapter  486  of  the  Laws  of  1885,  entitled  "An  act  to 
create  a  relief  fund  in  the  polii^  department  in  all  cities  of  this 
state  having,  according  to  the  last  census,  a  population  exceed- 
ing one  million,"  it  is  provided  that "  the  superintendent  of  police 
and  the  inspectors  of  police  of  the  police  department  in  all  cities 
•of  this  state  having,  according  to  the  last  census,  a  population 
•exceeding  one  million,  and  their  successors  in  office,  are  hereby 
•<x>nstituted  a  board  of  trustees  of  the  police  relief  fund  created 
by  this  act" 

After  providing  for  the  organization  of  such  board,  it  is  pro- 
vided that  the  board  of  trustees  "shall  have  chaige  of  and 
administer  said  fund,  and  from  time  to  time  invest  the  same,  or 
any  part  thereof,  as  they  shall  deem  most  beneficial  to  said  fund, 
■and  are  empowered  to  make  all  necessary  contracts  and  take  all 
necessary  and  proper  actions  and  proceedings  in  the  premises 
and  to  make  pajonents  therefrom  in  pursuance  of  this  act" 

Said  trustees  are  also  to  establish  rules  and  rqpilations  for  the 
administration  of  the  police  relief  fund,  and  are  to  report  annu- 
4dly  to  the  board  of  police,  &c,  the  condition  of  the  same. 

Section  2  provides  that  "  the  police  relief  fund  shall  consist  of 

a  sum  of  money  equal  to  two  dollars  per  month  for  each  member 

<i  the  police  force  of  said  department,  and  also  for  each  member 
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or  employee  of  said  department  other  than  the  said  police  foroe^. 
who  shall  desire  to  avail  himself  of  the  privil^es  and  provisions 
of  this  act|  and  also  for  members  of  the  Police  Mutual  Aid 
Association  of  the  said  department|  who,  at  the  time  of  the  pas- 
sage of  this  act,  are  in  good  standing  therein  and  who  shall  desire 
to  contribute  to  the  said  fund,  to  be  paid  monthly  by  the  treas- 
urer of  the  board  of  police  or  commissioner  of  police  of  said 
department  to  the  treasurer  of  the  board  of  trustees  of  the  police: 
relief  fund  created  by  this  act,  from  moneys  deducted  from  the 
pay  of  such  members  of  said  force  or  members  or  employees  of ' 
said  department,  and  the  treasurer  of  the  board  of  police  or  com- 
missioner of  police  of  said  department  is  hereby  authorized  and 
directed  to  make  such  deduction  from  the  pay  of  the  members . 
of  said  police  force  as  herein  provided." 

By  the  third.section  of  the  act  "members  of  the  said  police 
force,  and  members  or  employees  of  said  department  other  than 
the  said  police  force,  who  may  hereafter  resign  or  be  dismissed 
or  retired  therefrom^  and  members  of  the  said  Police  Mutual 
Aid  Association,  who  are  in  good  standing  at  the  time  of  the  - 
passage  of  this  act,  may  avail  themselves  of  the  privileges  and 
provisions  thereof  by  making  a  monthly  payment  of  the  sum  of ' 
two  dollars  to  the  treasurer  of  said  relief  fund ;  but  any  such 
person  not  in  the  employ  of  the  said  police  department,  or  a 
member  thereof  who  shall  fail  to  pay  the  said  sum  of  two  dol- 
lars within  thirty  days  after  the  same  shall  have  become  due, 
shall  forfeit  all  claim  to  any  portion  of  said  fund  or  benefit  to 
be  derived  therefrom." 

Tlie  fourth  section  of  the  act  provides  that  "  upon  the  death 
of  any  member  of  the  police  foixse  of  the  said  department  or 
member  or  employee  thereof,  other  than  the  said  police  force,, 
contributing  to  tlie  said  fund,  &a,  there  shall  be  paid  by  the 
trustees  of  the  said  fund  to  the  {lerson  or  persons  designated,  in 
writing,  by  such  member,  employee  or  person  contributing 
tliercto,  or  if  in)  j>ei'son  or  {lei'sons  have  been  so  designated,  then 
to  the  widow,  or  if  there  be  no  widow,  then'  to  the  legal  repre- 
sentatives of  such  deceased  member,  employee  or  person,  the- 
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«am  of  $1,200  oat  of  the  moneyB  so  deduotedi  withheld  or  oon* 
tributod." 

It  18  eontended  by  the  ralaton  that  the  geaeral  intent  of  the 
aol  was  to  establish  a  life  insuranoe  fund  for  the  polioe  depart- 
ment^ and  that  so  far  as  the  act  relates  to  members  of  the  polioe 
htoe,  it  is  the  duty  of  the  respondent  to  make  the  deduction  of 
two  dollaiB  per  month  from  their  pay,  whether  such  deduction 
be  assented  to  or  not  From  my  examination  of  the  statute  I 
am  of  the  opinion  that  the  relator's  position  in  this  respect  is 
sound  It  seems  to  me  that  the  true  construction  of  section  2 
is  that  the  treasurer  of  the  board  of  police  commissioners  must 
deduct  a  sum  equal  to  two  doUais  per  month  from  the  salary 
of  each  member  of  the  police  force,  and  that  such  deduction 
may  be  made  in  the  case  of  each  member  or  employee  of  the 
said  department,  other  than  the  said  force,  who  shall  desire  to 
avail  himself  of  the  privileges  and  provisions  of  the  act,  and  also 
in  the  case  of .  members  of  the  Police  Mutual  Aid  Association, 
who  are  in  good  standing,  and  who  shall  desire  to  contribute  to 
the  said  fund 

I  also  think  that  the  relator's  counsel  is  right  in  contending 
that  the  words  *^  who  shall  desire  to  avail  himself*^  and  "  who 
shaU  desire  to  contribute  to  said  fund"  are  limited  to  members 
or  employees  of  the  department  and  members  of  the  Police 
Mutual  Aid  Association  w?io  are  not  Tnembers  of  the  police  force 
That  the  l^slature  intended  to  make  a  distinction  between  a 
voluntary  contribution  and  a  compulsory  deduction  is,  I  think^ 
apparent  from  the  provisions  of  section  4,  in  which,  in  describing 
the  amount  to  be  paid  in  cases  of  death,  it  is  directed  that  the 
sum  of  $1,200  shall  be  paid  out  of  the  monejrs  so  deducted| 
withheld  or  contributed  There  is  a  clear  distinction  here 
between  a  contribution  and  a  deduction  or  withholding.  The 
•contribution  in  my  opinion  refers  to  the  voluntaiy  payment  to 
be  made  by  those  attached  to  the  department  or  the  Police 
Mutual  Aid  Association,  who  are  not  members  of  the  active 
police  force,  and  not  to  the  deduction  of  the  sum  which  ''  the 
treasurer  of  the  board  of  polioe  is  authorized  and  directed  to 
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make  from  the  pay  of  the  members  of  the  said  police  force  bm 
herein  provided"  I  do  not  deem  it  necessary  to  go  minutely 
into  the  verbal  construction  of  section  2,  nor  to  consider  whether 
if  a  comma  had  not  been  inserted  between  the  word  "  force " 
and  the  words  "who  shall  desire,  &a,"  the  intention  of  the  legis- 
lature to  discriminate  between  a  compulsory  deduction  from 
the  pay  of  a  member  of  the  force,  and  a  voluntary  contribution 
from  the  other  persons  attached  to  the  department  therein 
referred  to,  would  have  been  more'  clear. 

In  construing  this  act  we  must  take  into  consideration  its 
whole  frame  work  and  all  of  its  languaga  If  the  intention  of 
the  legislature  was  to  provide  for  a  mere  voluntary  life  insur- 
ance fund,  by  the  members  and  employees  of  the  police  depart- 
ment, it  would  hardly  have  seemed  necessary  to  pass  the  act  at 
all,  as  the  members  of  the  force  and  the  other  employees  could 
have  formed  such  a  fund  by  their  own  voluntary  agreement  It 
can  readily  be  seen  that  public  policy  would  dictate  that  the 
active  members  of  the  force,  who  are  exposed  to  accident  and 
danger  in  the  performance  of  their  duties,  would  need  protec- 
tion for  their  famihes  in  case  of  accident  to  them ;  and  this 
seems  to  me  to  be  a  good  reason,  and  one  that,  it  is  apparent 
from  the  language  of  the  act,  impressed  itself  upon  the  legisla- 
ture, for  making  a  distinction  between  the  active  members  of 
the  force  and  the  other  employees  of  the  department  Public 
policy  dictated  that,  as  to  the  former,  a  certain  fund  to  provide 
for  their  families  in  case  of  their  death  should  be  created,  and  that 
in  the  case  of  the  latter  it  should  be  provided,  if  the  employees  ^ 
80  desired  and  were  willing  to  make  the  contribution  permitted 
by  the  act  But  it  is  said  that  the  act  in  question  is  uncon- 
stitutional if  the  construction  is  given  to  it,  to  which  I  have 
adverted,  because  it  deprives  the  members  of  the  police  force  of 
their  property  without  due  process  of  law,  and  also  because  the 
act  is  a  local  act,  and  that  it  decreases  the  allowance  of  a  public 
officer  during  the  term  for  which  he  was  appointed  I  cannot 
concur  in  the  validity  of  these  objections. 

It  was  long  ago  held  in  the  case  of  Qmner  agt  Mayor^  Aoty 
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ofK  TI  (1  Selden,  p.  285),  that  the  prospective  salary  or  emolu- 
ments of  a  public  office  are  not  the  property  of  the  officer,  nor 
I  the  property  of  the  state ;  that  they  are  not  property  at  all ;  that 

^  they  are  like  daily  wages  unearned  and  which  may  never  be 

earned ;  that  the  right  to  the  compensation  grows  out  of  the 
rendition  of  the  services,  and  not  out  of  any  contract  between 
the  government  and  the  officer,  that  the  services  shall  be  ren- 
dered by  him  {See  opinion  of  BuGGLES,  J.,  at  page  296,  and 
opinion  of  Foot,  J.,  pp.  299  and  300).  The  authority  of  that 
case  has  not,  I  believe,  been  questioned,  but,  on  the  contrary,  it 
f  has  been  approved  and  followed  by  the  court  of  appeals  in  many 

other  cases. 

In  Smith  agt.  The  Mayor  (37  K  T.,  p.  518),  Hunt,  Ck  J.,  in-, 
delivering  the  opinion  of  the  court,  said :     "An  office  in  this  - 

country  is  not  property,  nor  are  the  prospective  fees  of  an  office 
the  property   of   the    incumbent,"    ana,  after  citing   Conner- 

agt  Mayor  (1  Selden,  285),  he  continues:     "The  incumbent 

cannot  sell  his  office  or  purchase  it,  or  encumber  it    It  will . 

not  pass  by  an  assignment  of  all  his  property,  nor  will  such , 

assignment  affect  his  right  to  prospective  fees,    *    *    *    The 

l^slature  may  diminish  or  abolish  the  fees  at  pleasure,   or 

loay  render  it  a  salaried  office." 

The  corporation  of  the  city  of  New  York  may  do  the  same 
irhen  it  fixes  the  rate  of  compensation.    It  is  only  in  the  cases . 
of  a  few  of  the  state  offices  that  the  constitution  prohibits  such 
interferenoe "  {See  also  The  People  agt  Stevens^  51  How.  Pn . 
Bep.,  153 ;  People  agt  Boper,  35  N.  PI,  p.  639 ;  People  agt 
Devlinj  83  K  T,  p.  288> 

It  is  claimed  that  the  decision  of  the  court  of  appeals  in  the 
case  of   7 he  People  ex  reL  Ryan  agt  French  (91  K  Z,  265) . 
Bostaiiis  the  view  of  the  respondent's  counsel    I  do  not  think 
aa    Danforth,  J.^  in  delivering  the  opinion  of  the  court  in. 
that  case,    says:      "The   cases   {Conner    agt  The  Mayor^  5* 
K  T.J  285 ;  Smith  agt  The  Mayor,  id.,  518 ;  Dolan  agt  The  Mayor, 
88  «i,  274^  and  McVeany  agt.  The  Mayor,  80  id,  185)  cited; 
by  the  respondents  have  no  application  to  the  question  before  > 
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*  US.    None  of  them  decides  that  an  incumbent  of  a  public  office 

^  entitled  to  an  annual  salary  can  be  deprived  of  any  part  of  ii 
by  an  authority  which  did  not  fix  the  salary,  and  which  is  pro- 
hibited from  doing  so,  or  that  any  part  of  it  can  be  withheld  from 
bim  by  reason  of  his  involuntary  disability  to  perform  the 
duties  of  such  office."  In  the  case  of  Eyan^  it  was  not  decided 
that  the  legislature,  which  fixed  the  salary  of  the  members  of 
the  police  court,  could  not  change  or  reduce  that  salary  during 
his  continuance  in  offica  The  point  there  was,  whether  the 
board  of  police  could,  by  a  mere  rule,  prescribe  that  members 

.  of  the  force  should  receive  one-half  or  one-fourth  pay  for  lost 
time  during  iUness,  the  salary  of  the  police  having  been  ^ed 
by  the  legislature,  and  it  was  held  that  the  rule  of  the  board 
was  invalid. 

It  will  be  observed  in  examining  the  opinion  of  the  court  of 
appeals  in  the  Byan  Case^  that  the  cases  of  Conner,  Smith  and 

.  other,  above  referred  to,  are  not  overruled,  and  that  it  is  nowhere 
held  that  the  legislature  cannot  alter  or  decrease  the  salary  of  a 
public  officer  which  they  themselves  have  fixed,  there  being  no 
express  provision  in  the  constitution  against  the  diminution  of 
such  salary.  It  is  said,  however,  secondly,  that  the  act  is  a 
local  act,  and  decreases  the  allowance  of  a  public  officer  during 
the  term  for  which  he  was  appointed,  and  that  it  is,  therefore,  in 

.  conflict  with  section  18,  article  8  of  the  constitution.  That  sec- 
tion was  the  subject  of  examination  in  the  case  of  Mangam  agt 
The  City  of  Brooklyn  (98  N.  Y.,  595),  in  which  it  was  held  that 
it  did  not  apply  to  officers  receiving  fixed  salaries,  but  included 
only  those  irregular  and  uncertain  modes  of  compensating  pub- 
lic servants  indicated  by  words  of  like  meaning  with  fees,  per- 

.  centage,  &a 

BuGER,  CL  J.f  in  delivering  the  opinion  of  the  court  in  that 

.  case,  says :  '*  In  a  proper  sense  there  are  no  public  officers  in  the 
state  whose  compensation  may  not  be  increased  or  diminished 
by  the  legislatui*e  during  their  terms  of  office,  except  those  of 
governor  or  lieutenant-governor,  the  other  state  officers  named 

,  in  the  constitution,  judges  of  the  court  of  appeals,  judges  of  the 


HOWARD'S  PIUOnCE  REPORTS.  17 

Tbe  People  e»  rd,  Murray  agt  McClaye. 

Bapreme  oourt^  oounly  judges  and  saiTogate&  These  are,  bj 
th6  terms  of  the  constitation,  ezpresslj  exempted  from  the 
power  of  the  legislature  to  diTninish,  and,  in  some  cases,  to 
increase  during  their  existing  terms.  *  *  •  All  other 
public  officers  are  subject  to  the  power  of  the  legislature,  to 
iiKn^ase  or  dimmish  their  ooinpenaation  at  any  time,  provided  it 
be  done  bj  a  general  law.  In  a  strict  sense,  therefore,  the 
language  of  this  section  does  not  apply  to  the  officers  in  ques- 
tion ;  for  the  inhibition  is  against  sudi  legislation  bj  local  or 
private  bills  only,  and  not  to  enactments  accomplishing  these 
objects  by  general  law." 

The  learned  judge  then  goes  on  in  an  elaborate  opinion  to 
hold  that  the  provisions  of  the  article  of  the  constitution  in  ques- 
tion do  not  apply  to  officers  receiving  fixed  salaries.  In  that 
very  case  the  question  arose  between  a  policeman  or  the  admin- 
istratrix of  a  policeman  and  the  city  of  Brooklyn.  The  action 
was  brought  for  a  balance  of  salary  claimed  to  be  due  to  the 
intestate,  and  it  was  alleged  that  as  the  compensation  of  the 
patrolman,  at  the  time  the  intestate  joined  the  police  force,  was 
$1,100  per  annum,  the  common  council  of  Brooklyn  had  no 
power  under  a  local  act,  which  conferred  such  authority  upon 
&em,  to  reduce  the  annual  compensation  payable  to  patrolmen 
from  $1,100  to  $1,000  per  annum.  This  case  seems  to  be  con- 
clusive as  to  the  second  point  raised  by  the  coxmsel  to  the  cor- 
poration in  respect  to  the  constitutionalily  of  chapter  486  of  the 
Laws  of  1885.  Nor  do  I  think  that  this  proceeding  should  be 
dismissed  on  the  ground  that  it  appears  that  the  three  members 
of  the  x)olice  force,  named  in  the  moving  papers,  who  have  re- 
fused to  submit  to  a  monthly  deduction  from  their  salaries,  are 
not  made  parties  to  it 

The  object  of  this  proceeding  is  to  compel  the  respondent, 
Medave,  to  perform  a  duty  imposed  upon  him  by  the  act  of 
1885.  Of  course,  the  rights  of  the  three  objecting  members  of 
the  force  cannot  be  definitely  disposed  of;  but  the  duty  of  the 
treasurer  of  the  police  department  can  be  enforced  without 
Vol.  in  8 
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their  presenca  Besides,  under  the  order  to  show  cause,  it  it 
asked  that  the  respondent  not  only  make  the  monthly  deduo* 
tions  from  the  salaries  of  the  three  members  of  the  force  named 
therein,  but  also  from  the  monthly  pay  othermse  due  or  payable 
by  him,  as  treasurer  aforesaid,  to  each  and  evexy  member  of  the 
police  force  of  the  police  department  of  the  city  of  New  York 
as  such. 

Inasmuch  as  it  does  not  appear  that  any  other  members  of  the 
police  force  than  those  named  in  the  order  to  show  cause  have 
objected  to  such  deductions,  the  relators  are,  in  my  opinion^ 
under  the  construction  which  I  have  given  to  the  act  of  1885, 
entitled  to  a  peremptory  mandamus,  directing  the  respondent  to 
make  such  deductions. 

Let  an  order  be  entered  herein  on  two  days'  notica 


CITY  COUST  OP  NEW  YORK 

Rudolph  R  Krafft,  plaintiff  and  appellant,  agt  H.  Jose- 
phine Wilson,  impleaded,  &c.,  defendant  and  respondent 

Chiti — Eule  a$  to  two  cr  more  dtfendanU —  Code  of  CfMl  Procedure,  eeeUon 

8229. 

Where  in  an  action  against  two  or  more  defendants  the  plaintiff  ia  entitled 
to  costs  against  one  or  more,  but  not  against  all  of  them  none  of  the 
defendants  are  entitled  to  costs  as  of  course. 

The  provision  of  section  8229  of  the  Code  of  Civil  Procedure,  that  costs  may 
be  awarded  in  such  case  to  a  successful  defendant  in  the  discretion  of  the 
court,  applies  only  wh«e  such  successful  defendant  is  not  united  ia 
interest  with  those  unsucoesfful,  and  when  he  interposes  a  separate  de- 
fense by  a  separate  answer.  The  fact  of  not  being  united  In  intereal 
standing  alone  is  not  sufficient ;  both  circumstances  must  eilst  before 
costs  can  be  awarded. 

General  Term,  December^  1886. 

Appeal  from  an  order  denying  a  motion  made  bj  the  plain- 
tiff to  set  aside  the  taxation  of  costs  in  favor  of  the  defendant 
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D.  A.  Spellissy^  for  appellant 
James  d  Quinn^  for  respondent 

McAdam,  G  J. — ^The  action  was  commepced  npon  a  bank 
check  drawn  by  "  Robert  Wilson,  trustee,"  one  of  the  defend- 
ants. The  co-defendant,  H.  Josephme  Wilson,  was  made  a  party 
on  the  allegation  that  Robert  Wilson  was  her  trustee,  and  that 
in  making  the  check  he  acted  on  her  behalf  and  for  her  benefit 
It  was  neitlier  in  law  nor  in  fact  the  joint  check  of  both  defend- 
ants, but  the  individual  obligation  of  Robert  Wilson,  the  term 
"trustee"  being  merely  descriptio  personodj  the  cestui  que  trust 
not  being  in  any  manner  liable  upon  it 

Upon  the  trial  the  plaintiff  recovered  a  verdict  against  Bobert 
Wilson  individually,  but  as  to  H.  Josephine  Wilson  the  cestui 
que  trust,  the  complaint  was  dismissed, ''  with  costa"  The  plain- 
tiff entered  judgment  on  the  verdict  against  Bobert  Wilson, 
**  with  costs,"  and  the  defendant,  H.  Josephine  Wilson,  had  her 
costs  taxed  by  the  clerk,  and  from  an  order  denying  a  motion 
to  set  aside  the  taxation  the  present  appeal  is  taken.  The  ques- 
tion to  be  considered  on  this  appeal  is  as  to  the  power  of  the 
trial  judge  to  allow  costs  to  the  defendant,  who  was  successful 
at  the  trial,  becanse  if  the  court  had  no  discretionary  power  in 
the  premises  the  award  of  costs  and  the  taxation  which  followed 
were  all  without  authority,  and  the  application  to  set  aside  the 
taxation  ought  to  have  been  granted.  By  the  common  law 
costs  were  not  awardable  and  were  recoverable  only  by  action 
{Downing  agt  Marshall^  87  K  TI,  880).  ^  The  power  to  award 
costs  emanates  from  the  statute,  and  lyuthority  for  awarding  them 
.  must  be  found  in  the  Code,  or  they  cannot  be  awarded 

The  rule  tliat  where  the  plaintiff  does  not  succeed  as  to  costs 
^ihey  go,  as,  of  course,  to  the  defendant,  has  its  exceptions,  one 
of  which  will  be  found  in  section  8229  of  the  Code,  which, 
among  other  things,  provides  that  in  *'  an  action  against  two  or 
more  defendants,  wherein  the  plaintiff  is  entitled  to  costs  against 
one  or  more,  but  not  against  all  of  them,  none  of  the  defendants 


20  HOWARD'S  PRACTICE  REPORTS. 

ErafiFt  agt  Wilson. 

are  entitled  to  costs,  of  coursa  In  that  case  costs  may  be 
awarded,  in  the  discretion  of  the  court,  to  any  defendant  against 
whom  the  plaintiff  is  not  entitled  to  costs,  where  he  did  not 
tinite  in  an  answer  and  was  not  united  in  interest  with  a  defend- 
ant against  whom  the  plaintiff  is  entitled  to  costs." 

The  defendant,  H.  Josephine  "Wilson,  was  not  united  in  interest 
with  Robert  Wilson,  and  is  entitled  to  costs,  unless  the  circum- 
stance that  she  united  with  her  co-defendant  in  an  answer  to  the 
complaint,  instead  of  interposing  a  separate  answer  thereto,  pre- 
vents the  court  from  making  the  discretionary  award  of  costs 
contemplated  by  the  section  cited  Section  8229  {su2>ra)  ia 
taken  from  sections  805  and  806  of  the  former  Code  of  Pro- 
cedure, which  contained  similar  languaga  These  sections  were . 
considered  by  the  court  of  appeals  in  Allis  agt  Wheeler  (56 
N.  Y.y  60),  which  held  that  the  rjght  to  costs  in  such  cases  as 
the  present  was  confined  to  those  expressly  mentioned  in  the 
section,  i,  &,  where  the  successful  defendant  is  not  united  in 
mterest  with  those  against  whom  the  plaintiff  recovers,  and 
where  they  make  separate  defenses  by  separate  answers,  That 
the  fact  of  not  being  united  in  interest  standing  alone  is  not 
sufficient ;  a  separate  defense  by  a  separate  answer  must  have 
been  interposed  as  well,  as  both  of  these  circumstances  must 
exist  before  the  costs  can  be  awarded. 

To  the  same  effect  in  Park  agt  Spaulding  (10  Hun^  128),  and 
the  codifiers  say  that  they  intended  section  8229  {supra),  as 
adopted  by  the  legislature,  to  be  iii  accordance  with  the  law  as 
laid  down  in  AUis  agt  Wheeler  {supra),  and  they  have,  in  our 
judgment,  given  legal  effect  to  their  intention.  It  follows  from 
this  interpretation  of  section  8229  {supra)  that  the  defendant^ 
H.  Josephine  Wilson,  though  successful  in  her  defense,  is  not 
entitled  to  costs,  on  the  sole  ground  that  she  failed  to  interpose 
a  separate  answer,  that  the  court  Jiad  no  power  to  award  her 
costs  and  that  the  subsequent  taxation  thereof  was  unauthorized 
and  should  have  been  set  aside  upon  the  motion  made  for  that 
purposa 

The  order  appealed  from  must,  therefore,  be  reversed,  but  a0 
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the  question  of  interpretation  under  the  present  Code  is  appaiv 
entlj  neW|  the  leversal  will  be  without  costs  {Oode^  sec  8229)^ 


SURROGATE'S  COURT. 
In  the  Matter  of  Debiceson  Minora 

Guardian — Auffiority  of  the  tvrrogate  to  aUoio  aecesg  to  the  infanA —  Code  tf 

'  Oiftia  Procedure^  teethn  2821. 

Upon  an  application  for  an  appointment  of  a  gaardian  of  an  Infant,  the 
surrogate  has  authority  to  direct  that  access  to  the  infant  shall  be  allowed 
by  the  guardian  when  appointed,  to  such  persons  as  the  Buirogate  may 
designate. 

New  York  county^  Jawuaryj  1886. 

RoLLiNS)  & — The  grandmother  of  these  infants,  with  whom 
ftey  are  now  residing,  has  applied  to  be  appointed  their  guar- 
dian. Their  father  is  dead.  Their  mother  is  not  herself  an 
applicant  for  letters  of  guardianship,  but  opposes  the  appoint- 
ment of  the  grandmother,  except  upon  the  condition  that  she 
herself  shall  be  afforded  an  opportunity  from  time  to  time  of 
visiting  her  children.  To  this  restriction  the  petitioner  refuses 
her  assent,  and  she  disputes  the  authority  of  the  surrc^te  to 
impose  any  such  condition  upon  the  issuance  of  letters. 

The  power  of  the  court  of  chancery  to  award  the  custody  of 
an  infant  to  one  person  and  to  allow  access  to  another  under 
such  limitations  as  it  chose  to  impose,  has  been  often  asserted 
(Macpherson  on  Infants^  120-1 ;  Ex  parte  Balaton^  \  IL  IL 
CharlL,  119>  "  The.court,"  says  Schouler  {Doitl  Bel,  sec  882), 
"will  judge  as  to  what  the  interests  of  the  child  require,  accord- 
ing to  the  circumstances  of  each  case,  and  will  make  orders 
aooordingly,  both  as  to  the  actual  custody  and  as  to  the  persons 
who  may  have  access  to  the  child." 

The  authority  conferred  upon  surrogates  by  section  2821  of 
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the  Code  of  Civil  Procedure  is  in  this  regard  as  extensive  as 
that  which  was  formerly  exercisable  by  the  chancellor. 

I  am  dear  that  in  a  proper  case  I  may  give  direction  as  to 
accesa 

The  petitioner's  counsel  claims  that  such  direction  should  not 
here  be  given,  because  of  the  alleged  depraved  character  of  the 
children's  mother. 

This  presents  an  issue  of  fact  which  must  go  to  a  reference. 
While  such  reference  is  pending,  the  children  may  remain  in 
ohaige  of  their  grandmother* 


SUPREME  COURT. 

Daniel  L.  Cough,  as  assignee,  &a,  agt  George  M.  Mil- 
lard et  al 

(hdi — In  equitjf  aeUan — In  ihe  dUcretion  cfrfferee — dpedalUrm  no  potoer  ta 
overturn  hii  eondudonB^— Code  of  CivU  Procedure,  secUone  8288-3253 — 
Addmonal  aUowanee — When  ehould  be  made — Eulea  applicable  to. 

In  an  action  brought  by  an  assignee  to  set  aside  a  chattel  mortgage  given 
by  a  Judgment  debtor  to  defendants  as  security  for  $26,000  of  accept- 
ances  made  by  defendants  for  the  mortgagors — said  chattel  mortgage 
covering  a  large  quantity  of  lumber,  machinery,  &c, ;  the  assignee  seek- 
ing to  compel  defendants  to  account  to  him  for  the  property  taken  by 
them  under  said  mortgage,  a  reference  being  had,  the  costs  of  the  action 
•re  in  the  discretion  of  the  referee,  and  after  the  exercise  of  such  discre- 
tion it  is  not  within  the  province  or  power  of  the  special  term  to  over- 
haul and  overturn  his  conclusions. 

His  decision  as  to  costs  cannot  be  disturbed  except  by  an  appellate  court 
having  power  to  review  the  case  upon  its  merits. 

Where  an  assignee  assaulted  a  security  held  by  defendants  to  Indemnify  them 
against  accommodation  liabilities,  assumed  for  the  assignors  and  sought  to 
strike  it  down  as  fraudulent  and  void,  and  failed  in  the  principal  purpose 
of  his  bill  and  was  charged  with  costs  payable  "  first  out  of  the  fund ;"  on 
motion  for  an  extra  allowance  on  the  part  of  defendants,  on  the  ground 
that  ihe  case  was  difficult  and  extraordinary: 

MUd,  that  the  principles  stated  in  Burke  agt  Oandee  (63  Barb.,  652)  are 
applicable  to  this  case  and  that  an  extra  allowance  should  be  made. 
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Edi,  further^  that  as  the  principal  subject  matter  of  the  litigation  was  the 

chattel  mortgage  of  $26,000,  and  that  having  been  sustained  by  the  referee^ 

npon  that  it  is  proper  to  make  the  allowance. 
Esld,  also,  that  three  per  cent,  on  the  $26,000  is  a  suitable  sum  to  compensate 

the  parties  for  the  expenditures  of  skill,  labor  and  professional  ability 

required  by  the  protracted  triaL 

Oneida  Spedal  Tenr^  December^  1885. 

Motion  for  an  extra  allowance  on  the  part  of  defendants,  on 
the  ground  that  the  case  was  both  difficult  and  extraordinary. 

It  was  brought  to  set  aside  a  chattel  mortgage  given  by  Mil- 
lard, Underwood  &  Co.,  to  the  defendants,  on  the  1st  of  Decem- 
ber, 1875,  as  a  security  for  $26,000  of  acceptances  made  by  defend- 
«Qt8  for  the  mortgagors ;  the  chattle  mortgage  covered  a  laige  quan- 
tity of  lumber  and  machinery  and  other  property,  and  plaintifE 
Bought  to  compel  defendants  to  account  to  the  pkdntiff  as  assignee 
kit  the  property  taken  by  them  under  said  mortgaga  After  issue 
joined,  a  reference  was  had  to  W.  G.  Bobinson,  esq.,  who  heard 
the  case  in  Osw^o,  Poughkeepsie  and  New  York  cities,  and 
BgeaX  some  twenty  days  in  hearing  and  210  days  in  deciding 
the  case,  as  he  certifies ;  he  certifies  that  the  case  was  both  diffi- 
cult and  extraordinary.  The  referee  held  the  chattle  mortgage 
t  valid  security  in  the  hands  of  defendant,  and  took  an  account 
of  the  property  covered  by  the  mortgage  and  taken  by  defend- 
ants, and  found  due  from  defendants  $6,808.97 — surplus  re- 
inftiniT^g  in  the  hands  of  defendant& 

PlaintifiTs  brief  contained  about  '*  fif^  pages  dosely  written 
matter  and  his  proposed  findings  of  fact  and  law  about  twenty- 
aght  pages,  closely  written  pages,  of  legal  cap.'' 

Plainti£E  asked  the  referee  to  find  the  mortgage  fraudulent 
as  against  creditors  and  to  order  it  cancelled  and  set  aside,  and 
defendants  required  to  pay  plaintiff  $30,489.70  and  interests  and 
OQStB,  and  that  sales  made  by  defendants  are  ill^al  and  void  The 
nieree  refused  such  requests.  Plaintiff,  in  his  argument  before 
die  referee,  demanded  costs. 

Defendants  used  an  elaborate  brief  before  the  referee  bristling 
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with  citations  or  authorities  and  cases,  and  covenng  twenty-four 
pages,  devoted  to  the  legal  questions  in  respect  to  the  validity 
of  the  mortgage,  and  some  four  pages  as  to  the  accounting. 

The  referee  sustained  the  validity  of  the  chattel  mortgage 
and  dismissed  the  complaint,  so  far  as  it "  demands  that  said 
chattel  mortgage  be  cancelled  and  set  aside  as  fraudulent  and 
void,"  and  ordered  judgment  against  the  defendants  "  as  upon 
an  accounting  for  said  sum  of  $6,808.97,  with  costs  and  dis- 
bursements in  the  action,  both  of  said  plaintiff  and  said  defend- 
ants  to  be  chai^eable  to  and  to  be  first  paid  out  of  the  said  fund, 
that  may  come  to  the  said  plaintifiE  in  his  representative  or  trust 

Judgment  has  not  been  entered.  It  was  conceded  on  the  ar> 
gument,  that  the  case  was  difficult  and  extraordinary.  The 
papers  used  fully  show  such  a  casa  The  total  debit  side  of  the 
account  of  lumber  and  property,  as  appears  by  the  report  of 
the  referee,  is  $41,896.81 ;  credit  side,  $36,891.9& 

Wi  K  Ihucher  Jk  D.  W,  Chumsey^  iot  motion. 

Oeorge  W.  Parkhursij  opposed. 

Hardin,  J. — Costs  of  this  action  were  in  the  discretion  of 
the  referee,  and  he  has  passed  directiy  upon  the  question  as  one 
within  his  discretion  {Oode  of  Oiv.  Pro.^  sec  8280 ;  Chipman  agt 
Mbntgomery^  63  N.  Z,  221 ;  Gomley  agt  Campixli,  66  id,  169; 
Lawrence  agt  Lindsay^  68  ui,  108 ;  Blank  agt  Obrien^  2& 
Hun,  82> 

After  the  exercise  of  such  discretion  by  the  referee,  it  is  not 
within  the  province  or  power  of  the  special  term  to  overhaul 
and  overturn  the  conclusion  of  the  refei*ee  {Stevens  agt  Verianc^ 
2  Lans,^  90 ;  Woodford  agt  Bucklin^  14  JETan,  444 ;  opinion  of 
Hardin,  «^,  and  cases  cited  therein ;  McLean  agt  Stewart^  14 
Hun^  476 ;  opinion  ELa.rdin,  J.^  and  cases  cited  therein). 

Whether  this  case  fell  within  the  case  of  Ten  Eyck  agt  Holmm 
(8  Sand,  CJu^  428)  and  other  kindred  cases  or  not,  was  a  qucB* 
tion  for  the  referee  to  consider  and  decide,  and  his  oonclusioiD 
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must  be  accepted  until  disturbed  by  an  appellate  court  having 
power  to  review  the  case  upon  its  merits,  and  the  decision  of  the 
referee  in  r^ard  to  costs  (  Wood/ord  agt  Bucklin  [mpra]. 

In  Burke  agt  Candee  (63  Barb.\  I  had  occasion  to  state  the 
roles  applicable  to  applications  for  an  extra  allowance  in  difficult 
and  extraordinary  cases,  and  notwithstanding  the  adoption  of 
the  Code  of  Civil  Procedure  since  that  decision,  the  general 
principles  then  laid  down  remaia  That  case  has  been  approved, 
cited  and  followed  several  times  (21  Week  JXg.^  47 ;  81  JBun, 
103;  48  J3au;.,  418> 

Adopting  the  principles  there  laid  down,  nought  remains  in 
tibis  case  to  be  done,  except  to  make  an  application  of  them  to 
the  case  in  hand 

It  is  very  apparent  that  this  case  was  both  difficult  and  extra- 
ordinary, and  required  care,  skill,  ability  and  patient  industry 
to  be  bestowed  in  its  trial  before  the  referee,  and  in  presenting 
properly  the  law  and  facts  in  arguments  to  the  learned  ref erea 

The  proofs  are  very  dear  that  much  professional  time  and 
skill  were  bestowed  upon  the  cas&  Therefore,  an  allowance 
suitable  and  commensurate  with  the  skill  and  service  bestowed 
should  be  allowed,  in  order  to  meet  the  provisions  of  law  in 
that  r^ard.  It  is  very  properly  suggested  by  the  learned 
counsel  for  the  plainlifE  that  such  applications  are  addressed  to 
Qie  discretion  of  the  court  Indeed,  that  was  held  in  Surd  agtb 
Farmers^  Loan  Cb.  (16  Week  Dig.),  and  in  the  exercise  o/discre- 
Hon  the  court  said  a  proper  case  therein  had  not  been  made  for 
an  allowanca 

Here,  an  assignee  assaulted  a  security  held  by  defendants  to 
indemnify  them  against  accommodation  liabilities  assumed  for 
the  assignorB,  and  sought  to  strike  it  down  as  fraudulent  and 
Tmd.  He  failed  in  the  principle  purpose  of  his  bill,  and  within 
etseB  not  nn&miiliar,  he  has  been  chaiged  with  costs  payable 
"lint  oat  ol  the  fund." 

Kg  good  reason  is  furnished  for  withholding  the  application 
ct  ibe  principles  stated  in  Bank  agt  Sand  {supra).    The  principla  - 
VOL.IIL  4 
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subject  matter  of  the  litigation  here  was  the  chattle  mortgage  of 
$26,000.  That  has  been  sustained  by  the  referea  Upon  that 
mortgage  it  is  proper  to  make  the  allowanca  It  is  not  easy  to 
say  just  what  sum  shall  compensate  the  parties  for  the  expendi- 
tures of  skill,  labor  and  professional  ability  required  by  the  pro- 
tracted trial  But  upon  the  proofs  before  the  court,  together 
with  the  concessions  made  upon  the  argument,  the  conclusion  is 
reached  that  three  per  cent  on  $26,000  will  be  suitabla 

An  order  to  that  effect  may  be  served  and,  if  the  form  is 
agreed  to,  entered  in  Oswego,  if  not  absented  to  in  form  it  may 
be  settled  before  me  on  two  days'  notice,  after  service  of  a  copy 
of  this  opinion. 


crrr  court  op  Brooklyn. 

Grace  G.  Cubby  agt  Sarah  Colgak  and  otiieia 

Fart^Uon  inuM—DrfavU-^Oods  <jf  OvaSL  Proeedure,  $eetion»  1544,  1546, 
1561,  1579 — PrcuUce  in  (teiion  ofparUUon  when  iuuet  of  fact  are  presented 
by  the  pleadings. 

In  an  action  of  partition,  where  iBSuesof  fact  are  presented  by  the  pleadings 
as  to  part  of  the  lands  sought  ■  to  be  partitioned,  which  issues  (after  the 
plaintiff  has  demanded  a  Jury  trial  in  accordaDce  with  section  1544  of  the 
Code;  are  dismissed  by  the  defendants  by  default  before  the  jury  side  of 
the  court,  it  is  error  for  the  defendants  to  enter  Judgment  dismissing  the 
entire  cause  of  action,  including  that  arising  from  the  lands  admitted  by 
the  answer  to  be  owned  by  the  parties  in  common. 

The  proper  practice  after  the  issues  are  determined  in  such  a  case  before 
the  Jury  side,  is  to  have  the  case  go  to  special  term,  and  after  a  referee's 
report  (see  Code,  sections  1561  and  1546)  as  to  liens,  &c.,  on  the  lands, 
admitted  to  be  held  in  common,  interlocutoiy  judgment  should  be  givea 
(see  Code,  section  1546)  of  partition  as  to  the  latter  lands,  and  for  the 
defendants  as  to  the  issues. 

-After  the  defendant's  informal  Judgment  by  default  had  been  vacated 
merely  because  of  its  informality,  on  the  plaintiff's  moving  for  such  m 
leference  as  to  the  lands  admitted  to  be  owned  in  common,  the  defend* 
ants  oould  not  have  the  issues  referred  to  the  referee. 

Term,  December,  1886. 
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This  action  was  brought  to  partition  several  houses  and  lots 
in  the  city  of  Brooklyn,  left  by  Dominick  Colgan,  the  father  of 
4ill  the  parties.  Some  of  the  lands  were  devised  to  three  of  the 
defendants  by  Mr.  Colgan's  will,  which  was  contested  by  the 
plaintifE  before  the  surrogate  of  Kings  county,  but  her  objec- 
tions were  overruled  and  the  will  admitted  to  probate,  whereupon 
she  commenced  this  action  under  section  1537  of  the  Code  of 
Civil  Procedure  to  partition  these  lands  and  also  some  other 
lands  left  by  the  deceased  to  all  his  children  in  common.  The 
defendant's  answer  admitted  that  the  latter  yr^ere  held  in  common 
by  the  parties,  and  pleaded  the  devise  as  to  the  former.  A  jury 
tzial  was  demanded  by  the  plaintiff  of  the  issues,  under  the 
Code  of  Civil  Procedure,  section  1544,  and  during  the  absence 
of  the  plaintiff's  counsel  from  the  court  room  a  diamissal  was 
taken  before  the  jury  side  of  the  court,  and  a  judgment  entered 
l>y  the  defendant's  attorney  dismissing  the  entire  complaint^ 
including  the  cause  of  action  arising  from  the  lands  admitted  to 
be  held  in  common.  The  plaintiff's  counsel  then  moved  to 
correct  this  error  before  chief  judge  George  G.  Beynolds^  the 
trial  judge,  without  applying  to  open  the  default 

Mr.  Henderson,  Benedict,  for  plaintiff  and  the  motion,  con- 
-tended  that  the  issues  alone  were  submitted  to  the  jury  side^ 
and  consequently  nothing  else  could  be  dismissed,  and  after  dis- 
posing of  the  issues  the  entire  case  must  return  to  the  equity 
aide  for  judgment 

Mr.  T.  K  Melvin,  for  defendants  and  in  opposition  to  the 
motion,  took  the  contrary  view. 

Keynolds,  CJl  J. — The  defendant's  attorney  has  mistaken 
^e  practice.  The  action  is  an  equitable  ona  {Hewlett  agt 
Wood,  62  K  Y.J  75.)  It  is  true  that  a  trial  of  the  issues  by 
jmy  is  a  matter  of  right,  but  the  very  section  of  tlie  Code  of 
Civil  Procedure  (^ec.  1544)  which  provides  this,  shows  that  it  is 
not  to  be  treated  as  an  ordinary  common  law  action.  Issues 
majr  be  stated  as  provided  by  section  970,  or  they  may  come 
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before  the  jury  simplj  upon  the  pleadings,  but  in  either  case 
the  action  is  to  be  determined  at  special  term  bj  the  court 
in  equity.  If  the  issues  had  been  tried  before  the  jury  and 
decided  in  favor  of  the  defendants,  they  could  not  have  entered 
judgment  dismissing  the  complaint  on  such  findings,  but  the 
case  would  have  gone  to  special  term  for  such  judgment  as 
ought  to  follow  upon  the  admitted  facts  and  the  findings  upon 
the  issues.  A  default  can  have  no  greater  effect  The  con- 
sequence of  the  plaintiff's  retiring  from  the  contest  over  the 
disputed  facts,  was  .simply  to  concede  that  part  of  the  case  to 
def endantSb  The  parties  are  now  to  come  before  the  court  in 
proper  form  to  have  their  rights  settled  upon  the  facts  as  admitted 
by  the  pleadings  or  determined  by  the  default  The  judgment- 
must  be  set  aside,  with  ten  dollars  costs  to  plaintiff,  to  be  taxed 
in  her  final  bill  if  she  succeeds. 
Motion  granted  with  ten  dollars  costs. 

After  entry  of  the  order  on  this  decision  vacating  the  judg- 
ment, the  plaintiff's  counsel  moved,  before  judge  Auousrus 

Van  Wyck,  under  the  Code  of  Civil  Procedure  {sees.  1561  and 
1646),  for  the  appointment  of  a  referee  to  ascertain  the  liens 
on  the  lands  admitted  to  be  held  by  the  parties  in  common  and 
whether  an  actual  partition  could  be  had. 

Mr.  Henderson  Benedict^  for  the  motion,  ai^ed  that  the 
judgment  was  merely  vacated  for  its  informality,  with  the  privi- 
lege of  recording  a  formal  one,  and  that  the  issues  could  not  bo 
referred  as  the  Code  of  Civil  Procedure  {sec  1544)  prescribed  a 
jury  trial 

Mr.  T.  K  Mdvin^  in  opposition  to  the  motion,  ai^ed  that 
vacation  of  the  judgment  opened  the  default  and  that  the  issues- 
should  be  referred  to  the  referee. 

Van  Wyck,  J, — The  default  of  plaintiff  at  the  trial  term 
oondudes  plaintiff  in  the  matter  of  the  premises  which  the- 
answer  denies  are  owned  in  common,  and  the  only  premiaea- 
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-that  can  be  partilioned  are  those  which  the  answ^  admits 
are  owned  in  common^  and  therefore  the  reference  should  be 
restricted  to  the  ascertainment  of  the  liens  on  the  latter,  and  on 
the  report  of  the  referee  the  court  must  give  judgment  in  &yor 
of  the  defendants  as  to  the  premises  not  admitted  to  be  owned 
in  common  and  order  judgment  of  partition  of  the  piece  admit- 
ted to  be  owned  in  common.  The  matter  of  costs  will  be  in 
the  discretion  of  the  court,  and  it  cannot  be  assumed  that  the 
court  will  do  an  injustice  to  defendants  in  respect  thereta 
Motion  granted. 


SXJPKEMB  OOITBT. 


Thokas  H.  Grssn  and  John  Greek,  plaintifEs,  agt  Isaao  A. 

BosA,  sherifiE  of  Montgomeiy  county. 

-Jtetowo —  Cbmpetenq/  of,  in  repl&oin  action  hrtmgJU  hy  a  xmidor  offoinii  an 

oUaMng  officer  qfafl'audul&rU  vendee, 

Ib  a  replevin  action  brought  by  a  vendor  against  an  attaching  officer  of  a 
{raudulent  vendee,  it  is  competent  to  show  the  fact  that,  shortly  after  the 
purchase,  the  vendee  made  a  general  assignment  for  the  t)enefit  of  credit* 
on.     The  recitals  contained  in  it  are  not,  however  competent  evidence. 

In  soch  a  case,  the  schedule  and  inventory  made  by  the  assignor,  subsequent 
to  the  assignment  and  pursuant  to  the  statute,  are  not  admissible  evidence. 
The  inventory  would  not  tend,  as  against  the  officer,  to  establish  the 
'8  liabiUtiee. 


Third  Department,  General  Term,  November,  1885. 
Before  Leabned,  P.  J.,  Bockes  and  Lakdon,  JJ. 

Apfsal  from  a  judgmoit  in  favor  of  plaintiflh,  rendered  at 
ihe  Montgomery  circuit 

On  the  trial  the  plaintiflEs,  for  the  purpose  of  showing  the 
luolTeiK^  of  the  assignor,  offered  in  evidence  the  general 
assignment  of  McGovem,  which  was  admitted  against  the  objeo- 
4ioQ  of  tlie  defendant    Also,  for  the  same  purpose,  a  schedule 
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and  inventory  made  by  Thomas  P.  McGovern,  containing  the 
names  of  his  creditors  and  statement  of  assets  submitted  to  the 
county  judge  January  28,  1884,  and  filed  in  the  Montgomery 
county  clerk's  office  September  27,  1884,  which  was  admitted 
against  defendant's  objection.  The  trial  of  this  action  was  had 
three  days  after,  September  SO,  1884.  PlaintifEs'  counsel  read 
from  the  schedule  tiie  amount  of  indebtedness  and  amount  of. 
property,  which  was  objected  to  by  defendant  as  proof  of  the 
value  of  the  assets  or  liabilities  or  book  accounts,  which  objec- 
tion was  overruled.  Same  objection  and  rulings  to  plaintiffs' 
reading  from  affidavit  to  inventory.  Objection  was  also  made 
by  defendant  to  the  reading  of  the  assignment  to  the  jury,  on 
the  ground  that  the  recitals  in  it  were  not  evidence  against  the 
defendant  The  court  overruled  the  objection.  Other  facts  are 
stated  in  the  opinion  of  the  court 

Edward  J.  Meegan^  for  appellant 

L  It  was  error  to  permit  the  admission  in  evidence  of  the 
general  assignment  of  McGovem,  made  a  month  after  the  sale 
of  plaintiflFa  to  him,  "for  the  purpose  of  showing  the  insolvency 
of  the  assignor."  It  was  also  error  to  permit  the  recitals  in  the 
assignment  to  be  read  to  the  jury.  1.  To  succeed,  the  plaintifEs 
should  show  the  insolvency  of  the  purchaser  at  the  time  of  the 
sale  to  him.  That  he  became  insolvent  a  month  afterwards 
would  not  give  the  plaintiff  a  right  of  action  (6  Souifu  Law 
Hev.f  481,  art).  Insolvency  is  never  presumed,  and  it  was  in- 
cumbent on  the  plaintiffs  to  prove  it  (  Walrod  agt  BaJl^  9  Barb,^ 
271).  2.  The  offer  of  the  plaintiffis  was  to  show  the  insolvency 
of  McGovem,  but  when?  At  the  date  of  the  assignment  was 
manifestly  immaterial,  as  it  would  not  be  proof  of  a  fact  anterior 
to  its  date,  because  it  could  not  act  retrospectively  {Lawson  on 
Pre,  Evi^  190)l  Illastrations  are  given  by  Mr.  Lawson  as  fol* 
lows  {pp.  190, 191) :  1.  A  deed  is  signed  in  1854  by  Henrietta. 
OL,  her  maiden  namei  There  is  evidence  that  in  1860  she  was 
known  as  Ma  D.    There  is  no  presumption  that  she  was  nua^ 
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ried  in  1854  {Mrskine  agt  Davis,  25  /a,  251>  2.  Harriet  G. 
executes  a  deed  in  1854.  The  question  is,  whether  she  waa 
married  at  the  tima  There  is  evidence  that  she  was  then  over 
twenty-five  yeara  old  This  raises  no  presumption  that  she  waa 
then  married  {ErsJcine  agt  Davis,  25  III,  251).  8.  Depositions 
out  of  the  state  are  allowed  to  be  taken  before  "  any  judge  or 
justice  of  the  peaca"  A  commission  is  issued  to  Texaa  Depo- 
sitions are  taken  before  one  B.,  on  June  5,  1848,  and  it  is  o£Bici* 
ally  certified,  on  June  29th,  that  B.  is  a  justice  of  the  peaca 
There  is  no  presumption  from  this  that  B.  held  that  office  on 
June  5th  {BareU  agt  Lyile,  4  La,  Arm,,  557)^  4.  A.  made  a 
contract  in  1860.  In  1864  he  was  insana  There  is  no  pre^ 
sumption  that  he  was  insane  in  1860  {Tayl/or  agt  OressrveU,  4& 
MoL,  422).  5.  M.  committed  a  burglary  in  1880,  in  the  house 
of  J.  In  1881  M.  was  tried,  and  it  appeared  on  the  trial 
that  J.  was  married.  This  raises  no  presimiption  that  J. 
was  married  at  the  time  of  the  burglary  {Murdock  agt  /SSoie,  6S 
AUl,  667).  6.  A  bankrupt  in  1887  makes  a  scheduled  return 
of  his  property.  It  is  afterwards  discovered  that  in  1885  he 
owned  certain  property  which  was  not  included  in  the  schedula 
There  is  no  presumption  that  he  owned  this  property  in  1887, 
for  the  presumption  is  that  he  did  not  commit  a  fraud  {Powell' 
agt  Knox,  6  Ala.,  684> 

IL  It  was  also  error  to  admit  the  alleged  schedule  and  inven- 
tory of  McGovem  in  evidence,  for  the  purpose  of  showing  the 
insolvency  of  McGovem.    It  was  error  likewise  to  permit  the 
plaintiffs  counsel  to  read  from  schedule  the  amount  of  indebted- 
ness and  amount  of  property,  as  well  to  read  from  the  affidavit* 
attached  thereto,  and  the  court  erred  in  its  charge  relating 
thereta    L  The  assignment  bears  date  January  9, 1884    The^ 
attachments  were  issued  and  property  seized  January  17, 1884. 
The  schedule  and  inventory  bear  date  and  were  verified  January 
26, 1884,  and  filed  September  27,  1884,  a  few  days  before  the- 
trial  of  this  casa    2,  See  authorities  under  point  L    8.  After  a* 
debtor  has  assigned,  his  acts  or  declarations  are  no  longer  admie- 
flible  evidenoa    He  is  a  stranger  to  the  rights  of  the  interestecL 
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parties,  and  his  doings  and  words  are  mere  hearsay  and  irrelevant 
{AGmesheimer  agt  Mayer,  66  How.  iV.,  484 ;  Bump  on  Fraudu- 
lent Conveyances,  587 ;  BuUis  agt  Montgomery,  60  N.  Y.,  852 ; 
Coyne  agt  Weaver,  84  id,,  886 ;  Matter  of  Mayer,  K  Y.  Daily 
Beg.,  Feb.  9, 1884).  Nor  is  the  debtor's  examination  in  proceed- 
ings supplementary  to  execution  admissible  (  Welle  agt  0'  Connor, 
27  Hun,  426).  4  After  the  execution  and  delivery  of  an  assign- 
ment in  trust  for  the  benefit  of  creditors,  the  assignor  cannot^ 
by  hia  acts,  declarations  or  admissions,  affect  the  assignment  or 
the  rights  of  his  creditors  {Cuyler  agt  McCartney,  40  KY,  221). 
6.  Such  acts  or  declarations  are  not  part  of  the  res  gestoe  {Peck 
agt  Crouse,  46  Barh.,  151).  6.  Declarations  made  a  week  or 
two  after  the  assignment  are  not  competent  evidence  for  any 
purpose  {Ogden  agt  Peters,  15  Barb.,  560).  7.  Schedules  of  a 
bankrupt  are  inadmissible  in  evidence  in  a  conflict  between 
third  persons,  and  the  admission  thereof  is  ground  for  a  new 
trial  {Turner  agt  Lee,  57  Ni  Y,  667).  8.  Nor  are  the  schedules 
of  a  bankrupt  admissible  to  show  the  insolvency  of  a  bankrupt 
{T)/ler  agt  Brock,  68  N.  Y.,  418 ;  see  opinion  of  Rappalo,  J.,  at 
p.  425,  commenting  on  this  evidence).  The  case  of  Sibley  agt 
Killom  (19  K  Y  Week.  Big.,  190),  only  holds  the  schedules  to 
be  admissible  against  the  assignee,  because  if  assignor  had  not 
made  them  the  assignee  would  have  been  obliged  to  do  sa 

T.  F.  G  Clary  and  R  J.  Sanson,  for  respondents. 

L  The  deed  of  assignment  was  properly  received  in  evi- 
dence for  the  purpose  of  showing  the  insolvency  of  the  assignor. 
The  paper  itself  was  proper  record  evidence,  and  the  fact  of 
McGovem  making  an  assignment  (of  which  the  paper  was  the 
best  evidence)  wiUiin  twenty-seven  days  after  representing  to 
plainti£E3  that  he  was  '*  getting  along  good  in  his  business,"  and 
on  such  representations  inducing  them  to  furnish  goods  on 
-credit,  were  very  proper  matters  to  be  taken  into  consideration 
by  the  jury,  in  determining  whether  McGovem  was  insolvent 
December  12, 1888  {S  R  &  [7(&  ed.],  2276> 
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H  For  the  same  purpose,  the  schedule  and  inyentory,  filed 
tmder  the  assignment,  were  competent  evidence  of  McGovem's 
insolyencj.  The  objection,  that  it  was  not  filed  in  time,  is  not 
good.  The  inventory  is  to  be  filed  bj  the  assignee  with  the 
connlj  judge  within  twenty  days  after  the  execution  of  the 
assignment,  and  the  county  judge  shall  file  the  same  in  the  office 
of  the  derk  of  the  county  where  the  assignment  is  recorded,  but 
the  statute  does  not  say  when  he  must  do  it  It  was  filed  be- 
fore offered  in  evidence  {Laws  1877,  chap.  466,  aec  3 ;  amended 
1878,  chap.  818 ;  Produce  Bank  agt  M&rUm,  67  K  JI,  208). 

nL  The  defendant  was  not  prejudiced  by  the  admission  of 
the  assignment  and  schedule  and  inventory  {BdmovU  agt  CdU- 
main^  1  Bosw.^  188;  Keaior  agt  Dimmtck^  46  Barb.^  158). 

Learned,  P.  J. — ^The  plaintiffs  sold  goods  to  one  McGovem, 
about  December  12, 1883.  Afterwards  McGovem  made  a  gen- 
eral assignment  to  one  Hayfinger,  January  9, 1884.  Afterwards 
creditors  of  McGovem  sued  him,  and  in  such  suits  issued  at- 
tachments under  which  the  defendant  sheriff,  &c.,  by  his  deputy, 
aeized  goods,  among  them  those  sold  by  plaintiffs.  Subse- 
quently the  plainti&  commenced  this  action  of  replevin,  and 
took  the  goods ;  but  the  same  were  retaken  and  retained  by 
giving  the  usual  bond.  The  ground  of  plaintiffs'  action,  as 
stated,  is,  that  the  goods  were  obtained  from  th^  by  false  and 
fraudulent  representations  when  McGovem  was  insolvent^  with 
the  design  of  not  paying  for  the  same. 

To  show  McGovem's  insolvency  at  the  time  of  the  so-called 
nle  of  the  goods,  plaintiffs  gave  in  evidence  his  assignment^ 
dated  January  9, 1884,  and  the  inventory  and  schedule  dated 
January  26, 1884,  and  filed  in  the  county  clerk's  office  Septem- 
ber  27, 1884.  To  this  defendant  objected.  Plaintiffs  read  there- 
from the  amount  of  indebtedness  and  of  property,  and  also  the 
aasigmnent^  to  all  which  defendant  objected. 

At  the  conclusion  of  the  chaige  the  defendant  asked  the 
ooort  to  chaige  that  the  inventory  did  not  tend  to  establish 
V01.IIL  6 
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McGovem's  Iiabilitie&  The  court  refused  We  think  that  the 
plaiiiti&  might  prove  the  fact  that  McGovem  made  an  assign- 
ment for  the  benefit  of  creditors  as  tending  to  show  that^  at  the 
short  time  previous,  when  he  bought,  he  had  no  intention  of 
paying,  the  act  of  TnaVing  an  assignment,  whether  he  was  then 
really  insolvent  or  not,  was  a  fact  which  might  have  some  influ- 
ence in  deciding  what  his  intentions  were  when  he  bought,  just 
as  if  he  had  sold  all  his  property  to  any  other  person.  But 
McGovem's  statements  in  that  assignment  were  not,  and  still 
less  were  the  contents  of  the  inventory  and  schedules,  evidence 
against  the  defendant  of  the  matters  therein  contained.  These 
were  mere  statements  made  by  McGovem  out  of  court,  and  on 
the  29th  day  of  January  that  on  such  a  day,  the  9th  of  January 
he  owed  so  much  and  had  so  much  property.  Neither  plaintifb 
nor  defendant  claimed  under  the  assignment  {TyUr  agt  Brooh^ 
68  K  n,  418;  Turner  agt  Z«,  57  Ai,  667> 

The  evidence  of  fraud  in  this  case  is  this :  plaintifb  asked 
McGovem  how  he  was  getting  along.  He  said  he  was  getting 
Along  good ;  all  right  He  testifies  that  at  that  time  he  knew 
he  was  insolvent,  owing  $3,600  and  having  $1,900,  and  in  a 
month's  time  he  failed.  He  testifies  that  he  had  no  intent  to 
defraud  plaintifEs  when  he  made  the  purchase.  Of  course  the 
question  is  whether  the  purchase  was  made  with  the  design  not 
to  pay.  We  cannot  say  that  there  was  no  evidence  to  go  to  the 
jury  on  that  point 

McGovem's  testimony  was  contradicted  by  what  he  had  pre- 
viously sworn  to  on  another  occasion,  as  to  his  knowledge  of 
his  financial  condition  when  he  made  the  purchase,  and  this  was 
very  material  on  the  question  of  fraud.  Therefore,  we  cannot 
disr^ard  the  error  in  the  admission  of  evidence  above  men- 
tioned, an  error  insisted  upon  by  the  defendant  in  various  waya 

Judgment  reversed.    New  trial  granted,  costs  to  abide  event 

Lanjdon,  J.,  I  ooncui. 
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Enowles  agt  De  Laaaue. 


NEW  YORK  C50MM0N  PLEA& 

Edwin  Knowlss  and  another  agt  Mabiub  Dx  Lazabx  and 

another. 


SiiSPplmnmUary  Ihveeedingi — Stferee — Who  thould  tign  ntbpana — €hd$  ^ 

Owa  Proeedure,  aeoU/m  864 

In  proceedings  before  a  referee  supplementary  to  execution,  a  subpoena 
should  be  issued  by  and  under  the  hand  of  the  referee,  pursuant  to  sec- 
tion 854  of  the  Code  of  Civil  Procedure. 

Special  Term,  DecembeTj  1885. 
MonoN  to  pxmisli  witness  iar  contempt 
ffugo  Hirshj  for  the  motion. 
Si  C.  Baldwin,  opposed. 
Before  Van  Hoesbn,  J. 

In  proceedings  before  a  referee  supplementary  to  execution,  a 
witness  was  served  with  subpoena  under  signature  of  the  clerk 
and  seal  of  the  court 

Hdd^  on  motion  to  punish  the  witness  for  contempt  for 
failing  to  attend  pursuant  to  the  subpoena,  that  the  subpoena 
should  have  been  issued  by  and  under  the  hand  of  the  referee,  pur^ 
suant  to  section  854  of  the  Code  of  Giyil  Procedure,  and  moticn 
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CITY  COTJET  OP  NEW  YOEK 
Alfred  E.  James  agt  Franklin  Coxe,  Jn 

DtBOifvery —  €f  eeiiain  eorretpondenee  eaUsulaUd  to  prove  or  disprove  the  drfenm 
eoaeto  determine  He  legal  efeet  brfore  trial  is  not  aHUnoaUe. 

A  plaintiff  cannot  compel  the  discovery  of  correspondence  in  ]X)88ession  of 
the  defendant,  for  the  mere  purpose  of  ascertaining  in  advance  of  the  tria1» 
whether  such  correspondence  proves  a  modification  of  contract  pleaded 
by  the  defendant  and  relied  on  by  him  as  a  defense  to  the  action. 

General  Term,  Decemier,  1885. 

B^ore  McAdah,  G  J.j  Hyait  and  Hall,  JJ. 

Appeal  from  an  order  directiiig  a  discoyeiy. 

A,  KUng,  for  defendant  and  appellant 

G.  W.  Van  Slyck,  for  plamtiff  and  respondent  ^ 

McAdah,  G  J. — ^The  action  is  on  a  written  lease  of  certain 

apartments  let  for  one  year  and  four  days  from  August  27, 1884^ 

at  the  yearly  rent  of  $1,800,  payable  monthly,  in  advancet     The 

claim  is  for  a  balance  of  rent  for  the  months  of  May,  June,  July 

and  August,  1885.  The  defense  is  that  in  May,  1885,  the  lease 
was  momfied  by  a  new  agreement,  by  which  the  plaintiff  was  to 

receive  sixty-three  dollars  per  month  to  the  termination  of  the 
lease,  in.  lieu  of  the  rent  provided  thereby,  and  that  the  defend- 
ant has  satisfied  all  claims  under  the  agreement  as  modified. 
The  production  of  the  lease  proves  the  plaintiff's  case,  and  the 
onus  is  immediately  shifted  on  the  defendant  to  prove  the  modi- 
fication alleged  The  plaintiff  needs  no  discovery  to  establish 
his  case,  and  the  question  is  practically  reduced  to  this — can  he 
compel  the  defendant  to  produce  certain  correspondence  calcu- 
lated to  prove  or  disprove  the  defense  so  that  he  may  determine 
its  l^al  effect  before  the  trial? 
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In  Andrews  agt  Townshmd  (2  Oiv.  Pro.  R,  76),  it  was  held 
that  where  the  paper  of  which  discovery  is  sought  does  not 
relate  to  maintaining  the  case  of  the  one  applying  for  it,  no  dis- 
covery or  inspection  can  be  had.  To  substantially  the  same 
effect  are  Slwe  and  Leather  R.  Association  agt  Bailey  (49  N,  Y. 
Super.  CL  i£,  88o),  and  Moit  agt  Consumers'  Ice  Co.  (2  Abb.  Ni 
C,  143),  and  2  TilUnghast  Jk  Shearman's  Prac,  211.  In  Chapin 
agt  Thompson  (16  Eunj  53),  the  plaintiff  sought  to  examine  the 
defendant  before  trial,  as  to  matters  of  defense  pleaded,  and  the 
court  held  that  an  order  will  not  be  granted  where  the  applicant 
only  seeks  to  find  out  what  the  opposite  party  will  swear  to,  so 
as  to  enable  him  to  prepare  to  meet  and  overcome  it  The 
language  of  that  authority  is  applicable  here,  if  the  case  is  not 
The  plaintiff  evidently  seeks  to  discover  what  correspondence 
flie  defendant  has,  in  order  to  determine  in  advance  of  the  trial 
whether  it  proves  the  modification  relied  upon  by  the  defendant 
m  his  def ensa  Discovery  for  such  a  purpose  is  not  allowable 
under  our  rules  of  practice^  It  f oUows  that  the  order  allowing 
the  discovery  must  be  reversed,  with  costa 

Hyatt  and  HalTi,  JJ.,  concurred. 


SUPREME  COURT. 
Edmund  Crosley  agt  Calvin  F.  Cobb. 

4jip«a2— IVtMtAtf—  Code  cf  OhU  Procedure,  section  ^^LM^JBhoidmiM. 

The  method  of  referring  to  parts  of  the  oompkint  as  "at"  or  " between ** 
certain  folios,  however  convenient  and  easy  in  the  first  Instance,  servei 
no  useful  purpose  upon  appeal,  nor  does  it  conform  to  the  spirit  of  the 
Code,  which  requires  pleadings  to  be  made  out  "in  words  at  length  and 
iwt  abbreviated "  (Code  of  Oh.  Pro.,  tec  22). 

HHken,  by  inadvertence,  an  answer  has  been  drawn,  referring  to  the  ortgfaial 
foUoa  of  the  complaint,  the  appeal  book  should  be  so  printed  as  to  render 
the  pleadings  intelligible. 

Li  an  action  for  defamation  of  character  when  general  damages  only  are 
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fli(itiiiiii,  It  Ii  not  competent  for  the  (d^nttfl  to  ahow  that,  hf  nuoa  of 
the  debmatoty  matter,  be  «at  le«  erteemed  bj  a  partlcnlar  person. 

A  queiUon  ii  not  oompotent,  on  croaa-examlnatbm,  wbich  doM  not  relate 
to  anj  matter  Inquired  Into  In  chSef. 

When  the  trial  Judge  ti  dlMattsflcd  with  the  Terdlct,  and  aeta  It  aaide  tor 
rnaarni  which  he  deetna  toffldent;  on  ^peal,  the  Imrden  la  on  the  apot 
lut  to  ihow  Out  the  order  appealed  from  waa  ern>neoQ& 

fburth  Dtpartment,  Qenenl  Urm,  Novemier,  1885 

_^}re  Habdin,  p.  J.,  BoARDMAN  and  Follbtt,  JJi 

pramJdin  Piaree,  for  defesidant  and  appellant 

X  P>  Smiih,  fcT  plaintifE  and  respondent 

FXB  CuBIAH. — The  defeodant  had  a  verdict  at  circtut    The 
plaintiff  moved,  on  the  jodge's  minutes,  for  a  new  trial,  which 
waa  granted,  apon  the  grotiud  that  enois  were  committed  in  the 
leceptaon  of  eridence^  and  upon  the  ground  that  the  verdict  was 
oontnT7  to  the  evidence.    The  defendant  appeals  from  the  order, 
The  learned  judge  who  preaded  at  the  trial  set  aside  the  ver- 
dict on  his  minutes  because  it  was  agunst  the  evidence,  and 
because  tA  errois  committed  in  the  reception  of  evidence; 
innion  having  been  wiitten,  the  exceptions  held  valid, 
[oes  held  to  have  been  eironeonsly  determined  by  the 
undisclosed.    Maoj  indep^ident  chaiges,  prima  fadt 
are  contained  in  the  article  declared  upon.     Some  of 
;eB  are  jostifled  in  the  answer,  and  as  to  oth^s,  and  pa- 

0  all,  mitigstoiy  drcumstances  are  alleged, 
attempting  to  apply  the  mles  of  the  law  of  libel  to 

,  it  is  important  for  the  court  to  know  which  of  the 
ire  jnstifled  in  the  answer,  and  to  which  charges  onl/ 
7  oiTcumstanoeB  are  pleaded.    The  mode  in  which  the 

1  framed  and  the  case  piinted,  rend^s  it  impossible  b> 
,  with  accnracy,  what  charges  ate  justified.  Twelve 
f  the  complaint  are  refwred  to  in  the  answer  as  bdog 
certain  folios,  which  are  evidently  the  folios  of  tha 
]oiiq)lain^  and  not  the  folios  of  the  appeal  book    B»- 
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mdeOf  rafeienoe  is  made  in  the  answer  to  other  parts  o{  the 
answer  by  folios  which  do  not  correspond  with  the  folios  of 
the  appeal  book.  This  mode  of  pleading  and  preparing  cases 
is  condemned  {OauOsins  agt  BoUm,  98  K  T.,  611> 

When  by  inadvertence,  an  answer  has  been  drawn  referring 
to  the  original  folios  of  the  complaint,  the  appeal  book  should 
be  so  printed  as  to  render  the  pleadings  intelligible.  Whether 
the  verdict  in  this  case  was  against  the  evidence,  depends  laigely 
upon  which  of  the  charges  in  the  complaint  were  justified  in 
the  answer;  and  being  unable  to  ascertain  this  fact,  the  excep- 
tions only  will  be  considered 

A  witness  called  by  the  plaintiff  to  prove  the  publication  of 
the  libel,  was  asked  on  cross-examination,  if  the  article  com- 
plidned  of  affected  his  opinion  of  plaintiff's  reputation.  To  this 
the  plaintiff  objected.  The  objection  was  overruled,  and  an 
exception  taken.  The  witness  answered,  that  the  article  did  not 
affect  his  opinion,  and  that  he  did  not  shun  or  respect  the  plain- 
tiff less  by  reason  of  the  artida 

In  an  action  for  defamation  of  character  where  general 
damages  only  are  claimed,  it  is  not  competent  for  the  plaintiff  to 
ahV>w  that  by  reason  of  the  defamatory  matter  he  was  less 
esteemed  by  a  particular  person  (2  Bosco^a  K  P.  Ev.^  799)l 
Special  damages  are  not  claimed  in  the  complaint ;  or  at  leasts 
«  claim  for  special  damages  is  not  well  pleaded  therein  (1  Wms. 
SaufuL,  248 ;  Towns.  S,  and  JL,  sec  845),  and  no  evidence  of 
special  damages  was  given  by  the  plaintiff  This  question  was 
not  competent  on  cross-examination,  because  it  did  not  relate  to 
any  matter  inquired  into  in  chief.  It  was  not  competent  as 
affecting  the  credibility  or  recollection  of  the  witnesa  It  was 
not  competent  as  affecting  the  question  of  damages,  for  the 
defendant  had  no  right  to  attempt  to  lessen  the  plaintiff's  general 
damages  by  showing  that  special  damages  had  not  been  occa- 
sioned Usually,  a  case  will  not  be  reversed  for  the  admission 
of  erroneous  evidence  upon  the  question  of  damages  when  the 
jxuy  has  found  that  the  plaintiff  is  entitled  to  no  damages.  But 
in  this  case  the  damages  are  not  capable  of  being  computed,  and 
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rest  very  mucli  in  the  discretion  of  the  jiiry.  The  same  evidence- 
was  obtained  from  two  other  witnesses,  and  is  to  the  effect  that 
no  damages  were  sustained,  and  how  far  this  evidence  may  have 
affected  the  general  result,  we  are  unable  to  determine;  The 
trial  judge  was  dissatisfied  with  the  verdict  and  set  it  aside  for 
reasons  which  he  deemed  sufficient,  and  the  burden  is  upon  the 
defendant  to  show  that  the  order  was  erroneous.  This,  we  think, 
he  has  not  dona 

This  is  one  of  the  cases  which,  we  think,  might  have  been 
better  disposed  of  upon  a  case  at  special  term  than  upon  the 
minutes  at  circuit  {Hinman  agt  StiUwell,  34  Hun^  178). 

The  order  appealed  from  must  be  affirmed,  with  costs  to  abide 
the  event  of  the  action. 

All  concur. 


SUPREME  COURT. 


The  People  ex  rel  Richard  W.  Ryan  agt  The  Civil  Ser- 
vice Supervisory  and  Examining  Boards  of  the  Omr 
OF  New  York,  &a 

Oiml  ierviee  lavu — Ifea  York  {dty  of)  officers  and  employees  cf  the  aqueduct 
eomm'eehn  are  local  cfflcere  and  etUffeet  to  the  cMl  service  regulations  of 
iheeUy, 

Officers  and  employees  of  the  aquedact  commission,  created  and  appointed 
under  and  by  the  provisions  of  chapter  490  of  the  Laws  of  1888,  are  local 
officers  ;  the  functions  they  are  to  perform  are  for  the  peculiar  corporate 
and  pecuniary  benefit  of  the  corporation  of  the  city ;  the  corporation  of 
the  city  of  New  York  is  liable  for  their  acts ;  they  are  agents  of  the  city 
and  the  act  expressly  recognizes  the  city's  liability  upon  their  contracts. 

The  appointees  and  employees  of  the  aqueduct  commissioners  should  be. 
examined  by  the  civil  service  boards  of  the  city  of  New  York  as  local 
city  officers,  and  not  by  the  state  civil  service  commissioners  as  state 
officers. 

New  York  Chawbers^  December^  1886. 
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Oary  <k  WhUridge,  attorneys  for  relator;  F.  Wl  Whitridge^  of 
(xmnseL 

E,  Henry  Lacombe^  ooxinsel  to  tlie  corporation  attorney  for 
the  respondent ;  D.  J.  Dean,  of  counsel 

Lawrence,  J. —  This  is  an  application  for  a  peremptory 
mandamus  to  compel  the  civil  service  supervisory  and  examin- 
ing boards  of  the  city  of  New  York,  and  Charles  H.  Wood- 
man, the  secretary  thereof,  to  entertain  the  application  of 
Richard  W.  Ryan  and  notify  him  to  appear  for  examination 
pursuant  to  the  New  York  city  civil  service  regulations : 

It  appears  by  the  affidavit  of  the  relator  that  he  has  applied 
to  the  secretary  of  the  said  boards  for  examination  for  employ- 
ment by  the  commissioners  for  building  the  new  Croton  aque- 
duct, and  that  his  application  has  been  refused  on  the  groimd 
that  the  said  conunissioners  are  not  officers  of  the  city  of  New 
York  and  their  employees  are  not  included  within  the  civil 
service  of  the  city  of  New  York.  It  appears  also  from  the 
papers  submitted  on  the  part  of  the  relator,  that  in  the  month 
of  August^  1884,  the  mayor  of  the  city  arranged  a  certain 
classification  of  the  civil  service  of  the  city  of  New  York,  and* 
that  in  such  classification  were  included  the  clerks  and  em- 
ployees of  the  aqueduct  commission,  and  that  such  employees 
were  so  included  after  consultation  with  the  state  civil  service 
commissioners,  and  upon  their  advice  that  such  employees  were 
persons  in  the  employ  of  the  city  and  not  of  the  stata  It 
appears  from  the  papers  read  by  the  counsel  to  the  corporation^ 
that  the  contrary  opinion  has  been  expressed  by  him  and  his 
predecessor  in  office,  and  this  proceeding  has  been  brought  for 
the  purpose  of  determining  whether  officers  and  employees  of 
the  aqueduct  commission  are  subject  to  the  civil  service  regula- 
tions of  the  city  or  those  prescribed  by  the  state  civil  service 
oommissioner&  It  cannot  be  disputed  that  the  aqueduct  com- 
misEdoners  are  new  officers,  and  that  at  the  time  of  the  passage 
Voum  6 
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'  of  chapter  490  of  the  Laws  of  1883  creatiDg  such  commia- 
SLoners,  there  were  no  officers  in  existence  in  the  city  govern- 
ment who  were  authorized  to  exercise  the  powers  confided  to 

•  said  commissioneni  by  said  act    TJiia,  however,  is  not  con- 

•  elusive  upon  the  question  whether  the  commissioners  are  to  be 
regarded  as  state  or  city  officera  Nor  does  the  case  of  Tht 
People  ex  reL  Wood  agt  Draper  (15  N.  T.  Hep.,  532)  determine 
the  question  which  is  here  presented  for  consideratioa    That 

•  case  holds  that  section  2,  article  10  of  the  constitution  of  1846 
leaves  the  legislature  at  liberty  to  provide  for  the  election  or 

.  appointment,  in  any  manner  it  may  deem  suitable,  of  all  officers, 
local  or  general,  whose  offices  might  thereafter  be  created  by 
law ;  and  also  of  all  other  than  county,  city,  town  or  village 
officers  whose  offices  were  then  in  existence,  but  the  mode  of 
whose  election  or  appointment  was  not  prescribed  by  the  con- 
stitution. 

Under  that  decision  the  legislature  may  create  a  new  city 
office  and  may  prescribe  the  manner  in  which  the  same  may  be 
filled,  whether  by  election  or  appointment,  or  in  any  manner  it 
jnay  deem  suitable 

The  case  of  the  Metropolitan  Board  of  HeaUh  agt  Bisister  (37 
H.  T.  Sep.,  661),  is  to  the  same  efEect  (see,  also,  People  agt 
Pincknei/,  32  K  T.,  382> 

Some  light  may,  however,  be  thrown  upon  this  question  by 
the  decisions  which  were  made  by  the  supreme  court  and  late 
court  of'  errors  in  relation  to  the  liability  of  the  city  of  New 
York  for  acts  done  or  omitted  by  the  water  commissioners  ap- 
pointed under  the  acts  of  1833  and  1834,  under  which  the  Oroton 
water  was  first  introduced  into  this  city.  The  powers  conferred 
by  those  acts  upon  the  commissioners  therein  provided  for  were 
very  similar,  although  not  specified  in  the  acts  so  much  in  detail 
as  ^ose  confided  to  the  aqueduct  commissioners  of  1883. 

In  AppleUm  agt  The  Water  Oommisaionere  of  New  York  (2 
EiU  Bep.,  p.  432),  it  was  intimated,  although  not  expressly  do- 
tcided  by  Bbonbok,  JI,  in  delivering  the  opinion  of  the  oouzt^ 
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that  the  remedy  on  the  contract  made  by  such  commissionen 
'was  against  the  corporation  of  the  city  of  New  York. 

In  Bailey  agt  The  Mayor,  Ac,  ^  New  York  (S  ESU,  p.  688)» 
it  was  held  that  the  commiasioners  appointed  under  the  act  of 
1834y  though  appointed  by  the  state,  were  the  agents  of  the  cor- 
poration, and  that  the  latter  was,  therefore^  liable  for  injuries 
sustained  by  the  plaintiffs  land  arising  from  the  careless  and 
unskillful  construction  of  a  dam  across  the  Croton  river.  That 
case  subsequently  went  to  the  court  of  errors,  and  is  reported  in 
2d  Denio  {p,  483)  as  The  Mayor,  Sc,  of  New  York  agt  Bailey^ 
and  it  was  held  that  the  corporation  was  liable  to  third  persons 
for  injuries  sustained  by  them  by  the  negligent  and.  unskillful 
construction  of  the  dam  in  question 

If  these  cases  have  not  been  restricted  or  modified  by  subse> 
quent  decisions,  it  would  appear  that  the  aqueduct  commission- 
•erS|  although  appointed  by  the  legislature,  are  ihe  agents  of  the 
•city,  and,  if  the  agents  of  the  city,  that  they  are  within  the  pro- 
visions of  the  act  in  relation  to  the  civil  service  of  the  city. 

It  is  said,  however,  by  the  learned  counsel  to  the  corporation 
that  this  case  is  within  the  principles  stated  in  BusseH  agt  TJ^ 
Mayor  (2  Benio,  461),  Martin  agt  The  Mayor,  Jtc  (1  Hill,  645)^ 
and  The  New  York  and  Brooklyn  Saw  Mill  and  Lumber  Ok  agt 
The  Cfity  of  Brooklyn  (71  N  Y,  p.  680> 

In  Martin  agt  The  Mayor,  Jbc,  it  was  held  that  a  municipal 
ootporation  is  not  liable  for  the  misfeasance  or  nonfeasance  of 
•one  of  its  officers  in  respect  to  a  duty  specifically  imposed  by 
statute  on  the  officer;  otherwise  if  the  duty  is  one  imposed 
absolutely  on  the  corporation  as  such. 

In  that  case  the  plaintiff  sued  the  corporation  of  the  city  of 
Brooklyn,  ailing  that  while  Brooklyn  was  a  village  the  presi- 
*dent  and  trustees  instituted  proceedings  for  the  purpose  of  lay- 
ing out  certain  streets,  and  went  on  to  an  assessment  of  damages 
pursuant  to  the  statuta  That  a  sum  was  awarded  to  the  plain- 
aS.  for  his  land,  proposed  to  be  taken,  and  that  the  commis- 
«onerB  of  estimate,  &a,  reported  to  the  trustees,  and  that  the 
proper  notices  were  given  and  published,  but  though  no  appeal 
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was  interposed  they  had  willfully  omitted  the  duty  of  causing 
the  report  to  be  filed  with  the  clerk  of  the  common  pleas  ©f 
Kings  county,  so  that  it  could  be  confirmed  It  was  also  alleged 
that  the  board  of  trustees,  after  the  assessment  was  returned, 
resolved  that  it  was  expedient  to  open  the  streets,  provided  the 
parties  interested  would  waive  the  first  report,  the  filing  of  the 
same,  and  the  appointment  of  commissioners ;  and  that  a  com- 
mittee should  be  appointed  to  treat  and  agree  with  the  owners 
of  ground  required  for  the  streets,  and  the  plaintiflE  consented  to 
8uch  waiver,  in  writing,  was  willing,  &a,  and  gave  notice,  &a, 
but  that  the  trustees  refused  to  proceed  in  the  fulfillment  of  the 
agreement 

The  court  held,  in  that  case,  that  municipal  corporations  were 
not  liable  for  omissions  of  duty  specifically  imposed  by  statute 
on  one  of  their  officers.  That,  in  that  respect,  the  latter  are 
quasi  civil  officers  of  the  government  though  appointed  by  the 
corporation,  and  that  the  relation  of  master  and  servant  did  not 
exist  between  the  corporation  and  the  officera 

In  RusseU  agt  The  Mayor ^  Ac  (2  Denio^  p,  461),  it  was  held, 
that  the  mayor  and  aldermen  in  making  an  order  for  the  destruc- 
tion of  a  building,  pursuant  to  the  statute,  did  not  act  as 
the  officers  or  agents  of  the  corporation,  but  as  magis- 
trates designated  by  tiie  legislature  for  the  execution  of  a  public 
duty. 

In  that  case  Porter,  senator,  in  his  opinion,  distinguishes  ther 
case  of  Bailey  agt  The  Mayor^  ^a,  from  that  of  RusseU^  on  the 
ground  that,  in  the  former  case,  *'  the  corporation  had  an  inter- 
est in  the  grant  made  by  the  law ; "  that ''  it  held  a  large  amount 
of  property  under  it ;  had  passed  ordinances  in  respect  to  the 
execution  of  the  work  and  the  doings  of  the  commissioners ; 
and,  in  every  respect,  had  made  the  work  their  own,  and,  conse- 
quentiy,  had  made  the  commissioners  their  agents." 

In  The  K  Y.&  RS,M.  and  Lumber  Oo.  agt  City  of  Brook- 
lyn (71  K  Y.y  p.  580),  it  was  held,  "  that  a  municipal  corporatioi^ 
IS  not  liable  for  the  acts  or  omissions  of  an  officer  elected  or  ap» 
pointed  by  it,  in  respect  to  a  duty  specifically  imposed  upon  the- 
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officer,  which  is  not  connected  with  his  daties  as  agent  of  the 
corporation,  and  in  which  it  has  no  private  interest ; "  that  "  it  is 
•onlj  liable  for  the  acts  or  omissions  of  officers  in  the  perform- 
ance of  duties  imposed  upon  the  corporation." 

The  complaint  in  that  action  allied,  in^ubstance,  that  "by 
an  act  to  improve  the  Gowanus  canal,  in  tiie  dtj  of  Brooklyn 
{Aap,  678,  Laws  of  1866,  and  the  acts  amendatory  thereof; 
xhap.  884,  Laws  of  1867;  chap.  798,  Laws  ^1869,  commission- 
eis  were  appointed  to  dock  the  sides  of  said  canal,  the  expense 
to  be  assessed  upon  the  property ;  that  the  commissioners  caused 
docks  to  be  erected  in  and  upon  plaintiff's  land,  adjacent  to  said 
•canal,  but  prosecuted  the  work  so  n^ligentiy  that  the  dock; 
sank;  that  by  an  act  passed  in  1871  {chap,  839,  Latvs  of  1871\ 
it  was  provided  that  the  common  council  of  the  city  should 
cause  the  docks  to  be  repaired  or  rebuilt  at  the  expense  of  the 
•city ;  that  thereby  the  duty  to  rebuild  the  dock  on  plaintiffs 
laad  was  imposed  upon  the  city,  which  it  had  neglected  to  per- 
form,  to  his  damage,  &a"  Upon  demurrer  to  the  complaint  it 
was  held,  that  the  court ''  could  not  take  judicial  notice  that  the 
canal  was  a  public  highway,  and,  in  the  absence  of  allegations 
to  that  effect,  could  not  presume  it  to  be  such ;  that  so  far  as 
appeared,  the  work  was  for  the  benefit  of  individuals  solely; 
that  it  appears  by  the  amendatory  act  of  1869,  to  have  been  the 
intention  of  the  legislature  to  substitute  the  common  council  for 
the  commissioners,  without  affecting  the  relations  of  the  city  to 
the  work ;  that  both  bodies  were  to  be  regarded  as  the  agents 
of  the  state,  not  of  the  city,  and  for  their  acts  or  omissions  the 
city  was  not  liable ;  that  the  act  of  1871  did  not  impose  the  duty 
<rf  lebnilding  upon  the  city,  but  the  directions  therein  to  the 
common  council,  it  was  to  be  presumed,  were  given  to  them  as 
state  agents,  and  that  therefore  the  city  was  not  liable."  It  was 
also  held  "that  the  fact  that  the  expense  of  rebuilding  was  cast 
upon  the  city,  did  not  affect  its  liability." 

It  will  be  observed  upon  examining  the  three  cases  last  cited, 
4ibat  they  are  placed  upon  the  ground  that  the  work  to  be  done- 
not  a  ooiporate  work,  bat  was  either  a  work  for  the  benefit 
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of  private  persons,  or  directed  to  be  done  by  the  statute  of  the- 
state,  having  no  relation  to  corporate  duties  or  interests. 

In  that  case  Church,  G.  J.,  at  page  584,  says :  "A  municipal 
corporation  is  held  liable  for  the  acts  of  an  agent  it  employs  to 
do  business  for  its  own  corporate  or  private  benefit,  the  same  as 
a  private  individual,  and  this  although  the  agent  may  be 
appointed  by  the  legislature  or  under  legislative  authority,  if  it 
accepts  and  ratifies  the  appointment,"  and  he  cites  approvingly 
the  case  of  Appleton  agt  The  Water  Oommissioners  (2  HiU^  438), 
to  which  I  have  above  referred.  He  also  says  that  "  We  have 
recently  held  that  a  municipal  corporation  is  not  liable  for  the 
omission  to  perform  or  for  negligence  in  the  performance  of  a 
public  duty,  laid  upon  an  independent  officer,  in  which  it  has 
no  private  interest,  and  from  the  performance  of  which  it  derives 
no  special  or  corporate  benefit,  although  it  is  required  to  elect 
or  appoint  such  officer,  and  although  the  officer  has  it  in  charge, 
and  the  n^ligence  imputed  is  the  use  of  property  owned  by  die 
corporation,"  citing  Maximilian  agt  The  Mayor^  Ac  (62  K  7[, 
160),  and  other  cases. 

FoLGER,  J.,  in  delivering  the  opinion  of  the  court  in  Mood- 
milian  agt  The  MaycfTj  Sc  (62  N,  Y.,  170),  after  having  referred 
to  certain  cases,  and  among  others  to  that  of  Bailey  agt  The 
Mayor  J  Ac  (2  Benio,  438),  says  at  page  170 :  "  It  is  not  always 
easy  to  say  within  which  class  a  particular  case  should  be  placed^ 
But  when  it  is  determined  that  the  power  and  duty  are  given, 
and  taken  for  the  benefit  of  the  corporation  as  a  corporate  body, 
and  the  act  to  be  done  is  to  be  done  by  it  through  agents  of  its 
appointment  and  under  its  control  and  power  of  removal,  there 
is  no  doubt  of  its  liability  for  n^ligent  omission  or  negligent 
attempt  at  performance,  When  the  powers  created  and  duly 
enjoined  are  given  and  laid  on  officers  to  be  named  by  the- 
oorporation,  but  for  the  public  benefit  and  as  a  convenient 
method  of  exercising  a  function  of  general  government,,  and  the- 
corporation  has  no  immediate  control  nor  immediate  power  o£ 
lemoval  of  ihofie  officers,  nor  of  their  subordinates  and  servanliv 
then  it  is  not  liable  for  their  nq;%ence,  omission  or  actioD." 
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In  that  case  it  was  held  that,  the  dtj  coiporation  was  not 
liable  for  the  n^ligence  of  an  employee  d!  the  commiasionerB  of 
ctbaiitieB  and  correction  in  driving  an  ambulance  wagon  belong- 
ing to  the  city  which  stmck  and  caused  the  death  of  the 
plaintifFs  intestate,  and  it  was  beld  that  the  duties  of  such  com- 
missioners were  public  in  their  character,  and  that  from  their 
performance  no  special  corporate  benefit  is  derived. 

Is  it  not,  however,  clear  that  from  the  work  to  be  performed 
by  the  aqueduct  commissionerB  a  special  corporate  benefit  will 
be  derived  by  the  city  of  New  York,  and  can  it  not  with  much 
force  be  urged  that,  under  the  decision  in  the  Maximilian  com 
and  the  cases  of  Bailey  agt  The  Mayor^  ttcy  and  AppleUm  agt 
The  Water  Commissioners  {supra\  the  aqueduct  commissioners, 
though  appointed  by  the  state,  are  to  be  r^arded  as  agents  of 
the  city,  and  therefore  dty  officers  ?  As  I  have  abeady  said, 
the  duties  which  were  to  be  performed  by  the  water  commis- 
sionerB xmder  the  acts  of  18SS  and  1884  were  veiy  similar  to 
those  confided  to  the  aqueduct  commissioners  under  the  act  of 
1883,  and  it  seems  to  me  that  if  the  former  commissioners  were 
regarded  as  the  agents  of  the  city,  the  latter  must  be  alsa 

By  section  1  of  the  act  of  1883,  chapter  490,  the  mayor, 
comptroller  and  commissioner  of  public  works,  and  certain 
individuals  therein  named,  are  appointed  commissioneis  for  the 
puipoee  of  supplying  the  city  with  an  increased  supply  of  pure 
and  wholesome  water.  The  salary  of  the  commissioners  is  to 
be  fixed  by  the  board  of  estimate  and  apportionment  The 
oommissioner  of  public  works  is  to  prepare  plans,  &gl,  which 
are  to  be  submitted  by  him  to  the  commissioners,  who  may 
adopt,  modify  or  reject  the  same  in  whole  or  in  part  The 
plans  are  to  be  filed,  &a  Maps  are  also  to  be  prepared  by  the 
oommissioner  of  public  works,  to  be  filed  as  in  the  act  sped* 
fied ;  and  the  counsel  to  the  corporatiotl,  for  and  on  behalf  of 
the  mayor,  aldermen  and  commonalty  of  the  city  of  New 
York,  is  required  to  apply  to  the  supreme  court  for  the 
am)ointment  of  commissionerB  of  appndsal,  to  appraise  the 
eompenaatUm  to  be  made  to  the  owners,  &a,  of  the  real  estete 
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.proposed  to  be  taken,  &a,  for  the  purpose  indicated  in  the  act 
The  fee  of  the  lands  taken  is  to  be  vested  in  the  mayor,  alder- 
men and  commonalty  of  the  city  of  New  York  The  corpora- 
tion counsel  is  to  present  the  report  of  the  commissioners  for 
confirmation.  The  awards  made  by  the  commissioners,  when 
<X)nfirmed,  are  to  be  paid  by  the  city  within  four  months.  In 
case  of  default,  a  right  of  action  therefor  is  given  to  the  party 
in  whose  favor  the  award  is  made.  It  is  also  provided  that  the 
aqueduct  commissioners,  subject  to  the  approval  of  the  board 
of  estimate  and  apportionment  of  the  city  of  New  York,  may 
Agree  with  the  owners,  &a,  as  to  the  amount  of  compensation 
to  be  paid  to  such  owners  for  the  taking  or  using  and  occupy- 
ing of  real  estata 

By  section  25  of  the  act,  upon  filing  the  oath  of  the  commis- 
sioners of  appraisal,  &c.,  the  commissioner  of  public  works  shall 
from  time  to  time,  as  may  be  necessary,  prepare  and  submit  to 
the  aqueduct  commissioners  and  to  the  counsel  to  the  corpora- 
tion, forms  of  contracts  and  specifications  and  bonds  for  the 
faithful  performance  thereof.  It  is  further  provided  tJiiat  said 
forms  shall  be  either  approved  or  rejected  by  the  said  aque- 
duct commissioners,  and  shall  be  approved  as  to  form  by  the 
counsel  to  the  corporation ;  and  in  case  of  rejection  of  the  same, 
said  commissioner  of  public  works  shall  prepare  and  submit 
other  forms,  &a  It  is  further  provided  that  the  aqueduct  com- 
missioners shall  determine  what  provisions  shall  be  embodied 
in  said  contracts  in  order,  so  far  as  may  be  possible,  to  save  the 
city  from  loss,  embarrassment  and  litigation  by  reason  of  any 
work  done  or  supplies  furnished  thereunder. 

By  section  80  it  is  provided  that  the  contracts  when  awarded 
shall  be  executed  in  triplicate  by  the  contractor  or  contractors 
on  the  one  part  and  the  aqueduct  commissioners,  acting  for  the 
city  of  New  York,  on  the  other  part  Two  of  said  originals 
are  to  be  filed,  one  in  the  finance  department^  the  other  with 
tlie  aqueduct  commissioners,  and  a  copy  thereof  shall  be  fur- 
nished to  the  department  of  public  work& 
.  By  section  81  the  salaries  and  compensation  of  the  persons 
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employed  as  provided  for  in  this  act  *  *  *  ahall  be  paid 
by  the  comptroller  of  the  city  of  New  York  on  the  certification 
of  the  said  aqueduct  commissioners  or  of  such  person  or  persons 
as  may  be  designated  by  them.  It  is  also  provided  that  the 
various  sums  of  money  growing  due  from  time  to  time  under 
the  terms  of  the  several  contracts  made  for  the  doing  of  the 
work  and  furnishing  the  material  required  by  this  act  shall  be 
paid  by  the  comptroller,  &a,  on  the  certificate  of  the  said  aque- 
duct commissioners  or  such  person  or  persons  as  may  be  desig- 
nated by  them. 

By  section  32  the  comptroller  is  directed  to  raise,  from  time 
to  time,  on  bonds  of  said  city  such  sum  of  money  as  shall  be 
sufficient  to  pay  for  any  real  estate  and  all  damage,  &a,  ♦  *  ♦ 
and  also  in  paying  for  the  construction  of  said  aqueduct 

By  section  34  the  mayor  and  comptroller  are  authorized  to 
sign  said  bonds,  and  it  is  made  the  duty  of  the  clerk  of  the  com- 
mon council  to  countersign  the'  same  and  affix  thereto  the  seal 
of  the  said  city. 

By  section  39  the  commissioners  shall  in  every  calendar  month 
file  in  the  office  of  the  comptroller  of  the  city  of  Nbw  York 
an  accoimt  of  all  expenditures  made  by  them,  or  under  their 
authority,  and  of  all  liabilities  incurred  by  them  during  the  pre- 
ceding month,  and  an  abstract  of  each  such  aqcount  shall  be 
published  in  the  Oiiy  Record, 

By  section  40  no  person  shall  be  appointed  by  the  said  aque- 
duct commissioners  as  inspector  or  superintendent  who  shall  not 
be  certified  by  at  least  three  members  of  the  commission  to  be 
-competent,  &c.,  and  by  section  41  the  commissioners  are  author- 
ized to  provide  suitable  offices,  &c.,  *  ♦  ♦  and  to  employ 
^  secretary  and  all  necessary  clerks,  messengers  and  employees, 
subject  to  the  approval  of  the  board  of  estimate  and  apportion- 
ment of  the  city  of  New  York. 

It  is  apparent  from  the  provisions  of  the  act  that  the  work 
ixmfided  to  the  aqueduct  commissioners  is  a  city  work,  and  one 
in  which  the  coloration  has  a  direct  corporate  and  pecuniary 
Vol,  m.  7 
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interest  It  is  also  conceded  that  the  corporation  has  accepted 
the  appointments  made  by  the  act  of  1883,  and  is  proceeding  to* 
avail  itself  of  the  provisions  in  said  act  contained.  This  seems 
to  me  to  bring  the  case  within  Appleion  agt  The  Water  Cbm^ 
missioners  (2  Hillj  438),  cited  and  approved  by  Church,  CL  J.y 
in  his  opinion  in  the  N.  Y.  (k  B,  JSL  M  and  L.  Co.  agt  TAe 
Ciiy  of  BrooMyn  (71  N,  K,  584),  The  case  seems  to  be  distin* 
guishable  from  that  of  Maxamilian  agt  Tlie  Mayor  (62  N,  71, 
160),  on  the  ground  stated  by  Folger,  cTI,  in  his  opinion  at  page- 
170.  It  is  hardly  necessary  to  cite  an  authority  to  show  that 
the  work  in  question  is  a  city  work  or  purpose,  but  if  it  be- 
necessary,  the  opinion  of  Earl,  c^,  in  The  People  ex  reL  Murphy 
agt  Kelly  (76  K  T.,  487),  is  conclusive  The  learned  judge 
says :  "  It  is  impossible  to  define  in  a  general  way  with  entire 
accuracy  what  a  city  purpose  is  within  the  meaning  of  the  con- 
stitution. *  *  *  It  would  not  be  a  city  purpose  for  the  dly 
of  New  York  to  build  a  railroad  from  that  city  to  Philadelphia^ 
or  to  improve  the  navigation  of  the  Hudson  river  generally,, 
between  that  city  and  Albany,  although  incidental  benefit  might 
flow  to  the  city.  Such  works  have  never  been  regarded  as 
within  the  legitimate  scope  of  municipal  government  On  the 
contrary,  it  would  be  a  city  purpose  to  purchase  a  supply  of 
water  outside  of  the  city  and  to  convey  it  into  the  city,  and  for 
such  a  purpose  a  city  debt  could  be  created  So  lands  for  a 
park  for  the  health  and  comfort  of  the  inhabitants  of  a  city 
could  be  purchased  outside  of  the  city  limits,  yet  conveniently 
ihereta"  See,  also,  the  opionion  of  judge  Earl  in  Walsh  agt 
Trustees  of  N.  Y.  and  Brooklyn  Bridge  (96  N.  Y,  437),  in  which  it  is 
held,  that  the  trustees  of  the  bridge  are  the  agents  of  the  two 
cities;  and  see  JEhrgoU  agt  ^Jie  Mayor ^  Jcc^  of  New  York  (9ft 
N.  Z,  274,  275> 

On  the  whole  case,  I  am  of  the  opinion  that  the  officers  cre- 
ated and  appointed  by  the  act  of  1888  are  local  officers ;  that 
the  functions  they  are  to  perform  are  for  the  peculiar  corporate 
and  pecuniary  benefit  of  the  corporation  of  the  city ;  that  under 
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adjudicated  cases  the  corporation  of  the  city  of  New  York  is 
liable  for  their  acts ;  that  tbej  are  the  agents  of  the  city,  and 
that  the  act  expressly  recognizes  the  city's  liability  upon  their 
contracts.  Such  being  the  case,  I  do  not  see  how  it  can  be 
daimed  that  the  appointees  and  employees  of  the  aqueduct  com- 
missioners should  be  examined  by  the  state  civil  service  commis- 
A>ne»  a,  «.«  o»«»,  «,d  no.  t;  ih.  d« -.rvi^  bo^d,  of  a,, 
city  of  New  York  as  local  city  officers.  If,  as  has  been  before 
shown,  they  are  the  agents  of  the  city,  they  are  not  the  agents 
of  the  state.  The  l^islature  have  simply  exercised  in  their  ap- 
pointment a  power  which,  in  the  Metropolitan  Police  caae,  it  was 
held  tliey  possessed,  to  appoint  new  local  city  officers,  but  the 
exercise  of  such  power  of  appointment  did  not  change  the  local 
character  of  the  office  or  the  officer. 

The  case  of  Whiimore  agt  Th£  Mayor^  Jtc  (67  K  71,  21),  is 
not  in  point  That  case  simply  holds  that  clerks  of  the  district 
courts  of  the  city  of  New  York  are  not  city,  but  judicial  officers, 
embraced  within  the  judicial  system  of  the  stata  The  decision 
in  that  case  only  followed  the  case  of  Quinn  agt  The  Mayor ^  Jkc 
(44  Eaw.  Pr.  R,  266,  and  53  N.  Z,  627> 

It  is  contended  by  the  corporation  counsel  that  this  proceed- 
ing is  erroneously  brought  against  nominal  respondents  called 
the  Civil  Service  Supervisory  and  Examining  Boards  of  the  city 
of  New  York ;  that  there  is  no  corporation  bearing  that  name; 
that  the  civil  service  boards  have  no  corporate  existence,  and 
that  the  proper  respondents  to  be  brought  into  court  are  the 
individuals  who  compose  the  boarda 

I  think  the  counsel  is  right  in  this  position,  but  as  I  under- 
stand him  to  assent  that  there  should  be  an  amendment  by  which 
file  respondents  can  be  properly  designated,  I  shall  direct  such 
amendment  to  be  mada  Much  stress  is  laid  by  the  learned 
counsel  in  his  brief  upon  the  inconvenience  which  will  result 
from  a  determination  that  the  employees  of  the  aqueduct  com- 
missioners are  subject  to  examination  by  the  civil  service  boards 
of  the  city  of  New  York.  Such  an  argument  cannot,  of  course^ 
be  taken  into  consideration,  if  the  court  regards  it  as  plain  that 
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the  appointees  and  employees  of  the  conmiissioners  are  not  ex- 
empt from  such  examinatioa 

I  can  discover  nothing  in  the  act  which  entu-ely  exempts  such 
appointees  and  employees  from  a  civil  service  examination,  and 
it  appears  that  they  have  neither  been  examined  by  the  state 
board  nor  by  the  city  boards.  The  provisions  of  section  40  in 
regard  to  a  certificate  by  at  least  three  members  of  the  conmiis- 
sion  as  to  competency  and  fitness,  are  confined  to  appointments 
of  inspectors  or  superintendenta  It  is  very  doubtful  whether, 
in  the  case  of  those  appointees,  the  legislature  intended  that  the 
certificate  of  the  members  of  the  commission  should  be  in  lieu 
of  a  civil  service  examination  by  the  state  board  or  by  the  city 
boards.  It  is  not  necessary  for  me  to  express  an  opinion  upon 
that  point ;  but  the  fact  that  a  positive  provision  is  made  in  re- 
gard to  the  certificate  of  qualification,  to  be  obtained  by  certain 
appointees,  is  strong  evidence  that  the  legislature  intended  that 
all  other  appointees  should  be  subject  to  the  general  laws  of  the 
fitate  in  reference  to  examinations  as  to  qualificationa 

Let  a  mandamus  issue  in  accordance  with  these  viewsi 


SUPEEME  COUET. 


SnMPSON  BL  Babcook  agt  R  O'Meaba  Goodrich,  as  executor 
of  the  last  will  and  testament  of  Thomas  O'Haba,  deceased. 

Oontrad — When  a  perianal  om^  and  rescinded  tythsdea!Oi€f<me  of  (hspartieB^ 

if  a  contract  is  so  far  personal  that  the  representatives  of  one  of  the  parties 
to  it  is  not  responsible  in  damages  for  refusing  to  complete  Its  perform- 
ance, the  representative  of  the  other  party  is  not  so  responsible  for  like 
failure ;  in  the  absence  of  evidence  of  intention  to  bind  the  representative. 

H.,  a  merchant  tailor,  employed  the  plaintiff  to  labor  in  his  shop  at  cutting^ 
gannents,  for  a  year,  at  an  agreed  price  per  week.  While  the  parties  were 
engaged  in  the  performance  of  the  contract  H.  died  and  his  administrator- 
refused  to  continue  plainttfl's  employment: 
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Bsld,  that  the  contract  was  purely  personal,  and  was  liable  to  be  terminated 
by  the  death  of  either  party  to  it,  and  the  death  of  H.  Justified  his  execu- 
tor in  ending  the  contract  and  refusing  further  to  go  on  in  its  performance. 

Third  Department^  OenercU  Term^  Sspiemler^  1879. 

Btfore  Learned,  P.  J.j  and  Boabdman,  J. 

Thomas  O'Hara,  a  merchant  tailor,  employed  the  plamtiff  to 
labor  in  his  shop  at  cutting  garments,  for  a  year,  at  an  agreed 
price  per  week.  While  the  parties  were  engaged  in  the  per- 
formance of  the  contract,  O'Hara  died.  After  his  death,  the 
plaintiff  continued  his  labor  for  a  few  days,  when  the  def endant| 
receiving  letters  testamentary,  paid  the  plaintiff  for  all  work 
done,  discontinued  the  business,  and  refused  to  longer  employ, 
or  pay  the  plaintiff.  The  plaintiff  presented  the  executor  with 
a  claim  for  the  agreed  price  per  week,  for  the  number  of  weeks 
he  necessarily  remained  idle,  during  the  remainder  of  tha  year, 
which  was  rejected,  upon  the  sole  ground  that  the  contract  was 
a  personal  one,  rescinded  by  the  death  of  O'Eara^  and  that  he 
was  not  liable  to  respond  in  damages  for  refusing  to  complete 
its  performance.  The  claim  was  i^erred,  under  the  statuta 
The  referee  found  the  foregoing  facts,  and  ordered  a  judgment 
tor  the  contract  price  per  week,  for  the  time  the  plaintiff  was 
necessarily  idle  during  the  remainder  of  the  year.  The  case 
was  brought  on  to  be  heard  upon  a  case  containing  exceptiona 
{SomerviUe  agt  Qrookj  9  Sun,  664),  the  plaintiff  asking  for  a 
confirmation  of  the  report  and  for  judgment^  with  costs,  the 
defendant  that  the  report  be  set  aside,  and  for  a,  judgment  for 

COStBL 

SooviU  &  DeWtU,  for  the  plaintiff,  appellant 

Solomon  Judd,  for  the  def endant,  respondent 

The  following  opinion  was  deliyered  at  special  term : 

FoLLSiT,  J. — ^It  is  dear  the  agreement  was  an  entire  contract 
ifianna  agt  Maxwell,  12  Metcalf,  286),  and  if  it  had  been  broken 
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withput  cause  by  the  testator,  the  plaintiff  would  have  been 
entitled  to  recover  the  contract  price,  less  any  amount  earned,  or 
which  he  might  reasonably  have  earned  in  the  same  employment 
at  or  near  the  same  place  {Oostigan  agt  The  Mohawk  B,  R  Co.^ 
2  Dmio,  609 ;  2  Oreen.  Ev.,  sec  261> 

The  authorities  are  agreed  that  contracts  creating  the  lelatiotf 
of  master  and  apprentice  (2  Kent^s  Oottl,  266 ;  WtUtamsonJExeCf 
727,  1561,  1599;  Whincup  agt  Hughes,  Law  R  [6  C  P.]  78); 
principal  and  agent  {Story  on  Agency,  sec  488 ;  Wharton  on 
Agency,  sec  — ) ;  and  master  and  servant  (  WiUtams  on  Ex,  [7& 
ed],  727 ;  Add  Cm.,  875 ;  Wood^s  Master  and  Servant,  806), 
(in  the  x^tricted  sense  in  which  the  term  master  and  servant 
was  formerly  used),  are  personal  contracts,  determined,  as  a 
matter  of  law  by  the  death  of  either  party.  So,  also,  are  under- 
takings requiring  the  exercise  ef  peculiar  talent,  skill  and 
knowledge  of  one  of  the  parties  to  the  contract  {Robinson  agt 
Davidson,  Law  R  [6  JScct]  269 ;  WiU  Exrs.  [7A  ect],  1724- 
1728 ;  8  Redjidd^s  WtUs,  274).  Such  contracts  are  presumed  to 
have  been  founded  upon  personal  considerations,  made  with 
reference  to  the  personal  qualities  of  the  parties.  The  defendant 
daims  that  the  contract  in  this  case,  created  the  relation  of 
master  and  servant ;  and  also  that  it  was  an  undertaking  require 
ing  the  exercise  of  peculiar  talent  and  skill,  and,  therefore, 
determined  by  the  death  of  his  testator. 

The  performance  of  this  contract  by  the  plaintiff  required  the 
exercise  of  personal  skill  and  knowledge,  and  it  could  not  have 
been  performed  by  substituted  service.  Had  the  plaintiff  died 
during  the  performance,  lus  representatives  could  have  recovered 
for  his  services  already  rendered,  without  tendering  further  per- 
formance {StiMs  agt  The  ffoUytvell  Railway  Co,,  Law  R  {2 
Mtch.,]  811 ;  Wd/etngL  Howes,  20  N.  T.,  197 ;  Clark  agt  Qilbert, 
26  id.,  279> 

.  As  a  general  rule,  if  a  contract  is  so  far  personal  that  the 
representative  of  one  of  the  parties  to  it  is  not  responsible  in 
damages  for  refusing  to  complete  its  performance,  the  repre- 
sentative of  the  other  party  is  not  so  responsible  for  a  like 
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failare,  in  the  absence  of  evidence  of  intention  to  bind  the  repie- 
sentativa  Evidence  of  such  intention  may  be  furnished  by  the 
terms  of  the  contract,  or  implied  from  its  natura  This  contract 
did  not,  in  terms,  bind  the  representatives,  nor  can  it  be  fairly 
inferred  from  its  nature,  that  the  parties  intended  to  continue  it 
beyond  the  life  of  either.  The  bxisiness  in  reference  to  which 
it  was  made  depended  largely  upon  the  reputation  and  personal 
management  of  both  partiea  Without  express  power  conferred 
by  wHl,  the  business  could  not  be  continued  by  the  representa- 
tive, except  for  such  period,  and  in  such  manner  as  might  be 
necessary  to  close  it  Steadman  agt  Fielder,  20  K  Pi,  487 ;  jBo&Vi- 
broke  agt  Kerr,  Law  R  [1  JExchJ],  222 ;  Willia7n8  Exrs.  [Ith  e±\ 
1791).  Nor  was  the  business  of  such  a  character  that  its  con- 
tinuance after  the  death  of  O'Hara  could  have  been  in  the 
reasonable  contemplation  of  the  parties. 

In  Taylor  agt  CaldiveU  {S  R  <k  k^  826),  Blackburn,  J.,  said : 
*'  There  are  authorities  which  we  think  establish  the  principle  that 
when,  from  the  nature  of  the  contract,  it  appears  that  the  parties 
must,  from  the  beginning,  have  known  that  it  could  not  be  ful- 
filled, unless,  when  the  time  for  the  fulfillment  of  the  contract 
arrived,  some  particular  specified  thing  continued  to  exist,  so  that, 
when  entering  into  the  contract,  they  must  have  contemplated  such 
<x>ntinuing  existence  as  the  foundation  of  what  was  to  be  done ; 
iheiif  in  the  absence  of  any  express  or  implied  warranty  that  the 
thing  shall  exist,  the  contract  is  not  to  be  construed  as  a  positive 
<x>ntract,  but  as  subject  te  an  implied  condition  that  the  parties 
ahall  be  excused,  in  case  before  breach  performance  becomes 
impossible,  from  the  perishing  of  the  thing,  without  default  of 
flie  contractor."  This  language  is  approved  in  Dexter  agt 
Norton^  (47  K  71,  65) ;  also  in  Robinson  agt  Davison,  Law  R 
(6  EccLl  275. 

In  Farrow  agt  Wilson  {Law  Reports,  4  G  P.,  744),  Farrow 
contracted  to  serve  Pugh  as  a  farm  bailiff,  for  at  least  six 
months,  at  weekly  wages.  During  performance,  Pugh  died, 
and  his  administrator  refused  to  continue  Farrow's  employ- 
ment Willis,  J.,  said :   ''In  this  case,  our  judgment  is  for  the 
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defendanta.  Generally  speaking,  cpntracts  bind  the  executor 
or  administrator,  though  not  named  Where,  however,  per- 
sonal considerations  are  of  the  foundation  of  the  contract,  as  in 
cases  of  principal  and  agent,  and  master  and  servant)  the  death 
of  either  party  puts  an  end  to  the  relation,  and,  in  respect  of 
service  after  the  death,  the^  contract  is  dissolved,  unless  there 
be  a  stipulation,  express  or  implied  to  the  contrary.  It  is 
obvious  that)  in  this  case,  if  the  servant  had  died,  his  master 
could  not  have  compelled  his  representatives  to  perform  the 
service  in  his  stead,  or  pay  damages,  and  equally,  by  the  death 
of  the  master,  the  servant  is  discharged  of  his  service,  not  in 
breach  of  the  contract,  but  by  implied  condition." 

This  case  differs  from  the  one  at  bar,  in  that  a  farm  bailiff 
is  a  kind  of  an  agent,  having  care  of  lands — a  land  steward 
{Wliarton^s  Law  Die. ;  Bouvier^s  Law  Dic^  tide  Bailiff)^  and  all 
authorities  agree  that  the  relation  of  principal  and  agent  is  dis* 
solved  by  the  death  of  either. 

In  Dickinson  agt  ChUahan  (19  Penn,^  231),  it  is  said:  "No 
one  can  trace  up  this  branch  of  the  law  very  far  without 
becoming  entangled  in  a  thicket,  from  which  he  will  have  diflSi* 
culty  in  extricating  himsell"  ' 

In  the  case  last  cited,  the  contract  was  to  sell  and  deliver  all 
the»  pine  lumber  which  the  vendor  could  manufacture  at  his 
saw  mill  during  five  years,  at  an  agreed  price  per  thousand. 
During  performance,  both  parties  died.  It  was  held  a  personal 
contract,  by  which  the  representatives  were  not  bound.  This 
case  seems  to  have  been  followed  in  Pennsylvania.  {Bland 
agt  Winstead,  28  Penm,  816.)  This  case  is  in  direct  conflict 
with  Wentworth  agt  Cbok  (10  A.  (t  JELj  42),  which  was  a  con- 
tract for  the  delivery  of  slate  during  several  years,  which  was 
held  to  bind  the  representatives.  Many  cases  might  be  cited, 
but  they  would  only  serve  to  illustrate  the  truth  of  the  remark 
above  quoted  from  19ih  Penn.,  28L  A  rule  applicable  to  aU 
oases,  cannot  be  extracted  from  the  reported  cases,  and  the 
decision  of  each  case  must  depend  upon  its  own  circumstances. 
I  think  the  contract  did  not  establish  anything  more  than  a 
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personal  relation  between  the  parties,  and  that  nothing  more 
can  be  fairly  inferred  from  the  nature  of  the  contract 

No  point  was  made  on  the  argument,  by  the  defendant,  upon 
the  exception  taken  to  the  ruling  permitting  the  plaintiff  to 
testify  in  regard  to  certain  transactions. 

The  conclusions  of  law  of  the  referee  are  set  aside,  and  judg- 
ment is  oidered  upon  the  facts  (which  are  undisputed)  in  favor 
of  the  defendant,  with  costs. 

Appeal  by  plaintiff  from  judgment  in  favor  of  defendant 
and  setting  aside  report  of  referee. 

Feb  Curiam. — The  single  question  presented  on  this  appeal 
is  the  nature  of  the  contract  made  between  the  plaintifiE  and  the 
defendant's  testator  and  the  relation  of  the  parties  thereunder. 
If  the  contract  was  founded  on  personal  considerations  and  had 
reference  to  their  personal  qualities  and  capabilities  and  consti- 
tuted the  relation  of  master  and  servant  terminable  at  tiie  death 
of  either  party,  the  determination  by  the  special  term  was  cor- 
rect We  have  examined  the  authorities  cited,  and  are  satis- 
fied with  the  reasoning  and  conclusion  of  Mr.  justice  Follett 
in  his  opinion  upon  which  this  judgment  was  founded.  The 
oontract  was  purely  personal  and  was  liable  to  be  terminated 
by  the  death  of  either  party  to  it  The  death  of  O'Hara  there- 
fore justified  his  executor  in  ending  the  contract  and  refusing 
farther  to  go  on  in  its  performance. 

The  judgment  should  therefore  be  affirmed  with  oosta 

KoTB. — The  foregoing  opiniona,  though  slightly  andent^  not  having: . 
heea  reported,  are  deemed  worthy  of  preeervation. — [Bo. 

You  TIL  8 
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Eatate  of  Blanck,  deceased. 


SUKEOGATE'S  COURT. 
In  ihe  estate  of  AaBon  P.  Blakck,  deceased. 

Guardian^  Cfutfani'-When  mUiUed  to  Uttan  qf  admi/MnUi(m-----Chd6  tf 

QM,  Proeediwre,  metum  9048. 

Where  an  infant  would  be  entitled,  but  for  his  infancy,  to  letters  of  admin, 
istration  with  the  will  annexed,  the  guardian  of  such  infant  is  entitled  to 
letters  unless  disqualified  for  some  cause  specified  in  the  statute. 

New  York  CourUy^  January^  1886. 

Rollins,  & — This  testator  died  in  1878,  leaving  him  surviv- 
ing his  widow  Elizabeth  and  his  son  Aaron.  To  the  fotmer  he 
gave  by  his  will  the  rents,  interest;  &a,  of  all  his  estate,  real 
and  personal,  subject  to  certain  qualifications  not  necessary  to 
be  here  indicated  He  provided  that,  in  case  she  should  remany, 
the  estate  should  be  converted  into  money,  whereof  she  should 
receive  one-third  and  his  son  two-thirds ;  in  case  she  should  re- 
main his  widow  during  her  life,  he  directed  that,  upon  her 
death,  the  residue  of  the  estate  should  go  to  his  son  Aaron,  if 
living,  and,  if  not,  to  such  of  Aaron^s  lawful  children  as  might 
be  then  aliva 

The  testator's  widow  is  now  78  years  of  age.  EQs  son  Aaron 
lately  died,  leaving  him  surviving  his  wife  Emma  (since  married 
and  now  Mr&  Morrison)  and  two  children,  minors  then  and  stilly 
of  whom  their  mother  is  guardian.  As  such  guardian  she  asks 
to  be  appointed  administratrix  c.  t  a.  of  this  estate,  which,  be- 
cause of  the  death  of  one  of  the  executors  and  the  resignation 
of  the  other,  is  now  without  any  l^al  representative^ 

The  testator's  widow  has  hereelf  renounced  any  claim  to  let- 
ters, but  she  opposes  Mr&  Morrison's  application  upon  grounds 
which  would  strongly  appeal  to  my  discretion  if  I  were  at  lib- 
erty to  exercise  it  It  has  been  repeatedly  held,  howevw,  bj 
our  courts,  that  letters  of  administration  must  be  granted  to  an 
applicant  who  is  preferentially  entitled  under  the  statute,  unlesi 
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lie  is  disqualified  for  some  cause  that  the  statute  specifies  (  CfBrien 
:«gi  Neubert,  3  Zfe/rk,  156;  Cbopeagt  Lowerre^  1  Barb.  Ck^  45; 
McMahon  agt  Harrison^  6  K  T.,  448 ;  McOregor  agt  McOregor^ 
1  JTeyej,  133 ;  Emerson  v.  Bowers,  14  K  T,  449> 

In  the  case  at  bar  Mrsi  Morrison,  as  guardian  of  her  children, 
who  are  l^atees  under  their  grandfather's  will,  is  dearly  enti- 
tled to  letterai 

It  is  provided  bj  section  2643  of  the  Code  of  Civil  Procedure 
that,  upon  due  application,  the  surrogate  " must^^  grant  adndnis- 
tration  as  follows:  1st,  to  one  or  more  of  the  residxiary  legatees, 
and  2d)  to  one  or  more  of  the  principal  or  specific  legatees  "  who 
are  qualified  to  act  as  administrators." 

By  section  S3,  title  2,  chapter  6,  part  2,  Revised  Statutes  (8 
Banks  \7ih  ed],  2201),  it  is  declared  that,  '^  if  any  person  who 
would  otherwise  be  entitled  to  letters  of  administration  with  the 
will  annexed,  as  residuary  or  specific  legatee,  shall  be  a  minor, 
such  letters  shall  be  granted  to  his  guardian,  being  in  all  re- 
.flpects  competent,  in  preference  to  creditors  or  other  persona" 


NEW  YOSK  SUPERIOR  COURT. 
Babkeb  Place,  executor,  &a,  agt  Jsdediah  K  Haywabix 

AUameifi  lien  on  etmU —  Code  of  QML  Proctiurt^  mMon  779. 

An  attorney  has  a  lien  on  motion  ooets  ordered  in  favor  of  his  dient,  and  as 
equitable  assignee  thereof,  which  lien  attaches  the  instant  the  costs  are 
doe. 

Inhere  an  order  was  made  at  qiedal  term,  on  motion  of  counsel  for  defend- 
ttut^  "that  an  allowance  of  $000  is  granted  to  the  defendant  against  the 
plaintiif,  aa  executor,  together  with  the  costs  of  this  action,  costs  and 
allowance  not  to  be  paid  by  plaintiff  personally";  and  on  defendant's 
motion  this  order  was  reconsidered  and  reaffirmed  and  this  decision  waa 
sustained  by  the  general  term,  the  defendant  appealing  to  the  court  of 
appeals  who  dismissed  the  defendant's  appeal,  with  $110.03  costs  to  the 
IpllOntiff. 

that  the  costs  allowed  to  this  plaintiff  are  motion  costs  and  cannot  be 
against  any  costs  in  the  action  doe  by  the  plaintiff  to  the  defend- 
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ant.  That  the  plaintiff  cannot  pay  the  defendant  oat  of  money  which 
legally  belongs  to  the  plaintiff's  attorney,  and  that  these  costs  are  collecta- 
ble fronk  the  defendant  under  section  779  of  the  Code  of  Civil  Procedure. 

Special  Term,  Becemberj  1885, 
Charles  F.  WeOsj  for  plaintifL 
Josiah  FUtcher,  for  defendant 

O'GoRMAN,  J. — ^At  the  special  term  of  this  court  an  order 
was  made  on  April  16, 1884,  on  motion  of  coimsel  for  defend- 
ant, "that  an  allowance  of  $500  is  granted  to  the  defendant 
against  the  plaintiS,  as  executor,  together  with  the  costs  of  this 
action,  costs  and  allowance  not  to  be  paid  by  plaintiff  person- 
ally." 

On  defendant's  motion  this  order  was  reconsidered  and  reaf- 
firmed, and  this  decision  was  sustained  by  the  general  term. 

'  The  defendant  appealed  to  the  court  of  appeals,  who,  on 
November  2,  1885,  dismissed  the  defendant's  appeal,  with 
$116.02  costs  to  the  plaintiff. 

Defendant  now  moves  for  leave  to  amend  the  judgment  in  his 
&vor  for  said  allowance  and  costs  so  that  the  amount  thereof  be 
reduced  by  of^tting  against  it  pro  iarUo  the  $116.02  costs  of 
appeal  allowed  to  the  plaintiff^ 

The  plaintiff's  counsel,  on  the  other  hand,  contends  that  these 
oosts  of  appeal  are  the  property  of  the  attorney  for  the  plaintiff 
and  are  not  subject  to  any  offset  in  favor  of  the  plaintiff  himselL 
In  support  of  tJiis  proposition  he  cites  {TunstaU  agt  Winiorij  81 
EuTiy  220  [DeceTTtber,  1888,  affirmed  by  Court  o/Appeak,  92  Ni 
T.,  646]  ;  Marshall  agt  Meech,  61  Ni  Z,  148 ;  Nayhr  agt  Lane^. 
60  Super.  GL  R,  97 ;  Be  Knappy  85  K  T,  298;  Ward  agt 
Oraigy  87  Ni  71,  659 ;  Lachemeyer  agt  Lachemeyer,  17  Week^ 

I>ign  810> 

The  defendant  relies  on  {Oamer  agt  Ohdwin,  12  Wetk.  Dig.r 
9  [Supreme  Court,  General  Term,  March,  1881] ;  JBoyt  agt  Ood- 
Jrey,  5  Civ.  Pro.  R,  118  ICommcn  Pleas  Court,  Oenercd  Tarm^. 
November,  1882]  ;  CaUin  agt  Adirondack  Ok,  22  Hun,  496> 
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I  have  examined  these  dec!  ions  and  in  mj  opinion  the  weight 
of  authority  favois  the  condnsion  that  the  attorney  has  a  lien 
on  motion  costs  ordered  in  favor  of  his  client,  and  as  equitable 
assignee  thereof,  which  lien  attaches  the  instant  the  costs  are 
dua  That  the  costs  in  this  case  are  motion  costs.  That  they 
t  cannot  be  o&et  against  any  costs  in  the  action  due  by  the  plain- 

tiff to  the  defendant  That  the  plaintiff  cannot  pay  the  defend- 
ant out  of  money  which  legally  belongs  to  the  plaintiff's  attorney. 
And  that  these  costs  are  collectible  from  the  defendant  imder 
section  779  of  the  Code  of  Civil  Procedura 

The  defendant's  motion  is,  therefore,  denied,  with  ten  doIlaiB 
costs. 


I 


CITY  COURT  OF  NEW  YORK. 

JBmilia.  Lablache,  plaintiff  and  respondent,  agt  John  Kirk- 
PATRICK  et  al,  defendants  and  appellanta 

JuitMM  court —  Cofti — On  reevcery  for  Um  ihanffly  doUoin,  ulhere  independ- 
ent eounter-daifna  are  interpoeed  and  extmgvithed — Code  qf  (XoH  Pjocedure, 
eeetumi  2S6&^^. 

The  plaintiff  sued  for  $888.88,  and  ihe  court  found  that  the  plaintiff  was 
entitled  to  recover  this  sum,  but  the  reoovery  was  reduced  by  independ- 
ent ootinter-clainiB  to  $5.20: 

JSeid,  that  as  the  Bum  total  of  the  accounts  of  both  partiea.  proved  to  the 
satisfaction  of  the  court,  exceeded  $400,  a  justice's  court  would  not  have 
had  Jurisdiction  of  the  action,  and  for  this  reason  the  plaintiff  was  enti> 
tied  to  full  costs. 

General  Term,  December,  1885. 

Appeal  from  an  order  made  at  special  term  denying  an 
.application  to  set  aside  the  taxation  of  the  plaintiff's  costs  and 
•den jing  a  motion  made  bj  the  defendants  for  a  direction  to  tax 
'Costs  in  their  faroL 

Ammoi,  Rich  and  Woodford,  for  ddendants  and  appellahtBL 
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OUn^  Rives  and  Montgomery^  for  plaintiff  and  defendant 

McAdam,  CL  J. — The  action  was  commenced  to  recover 
$S88  damages  upon  an  undertaking  executed  by  the  defend- 
ants upon  the  granting  of  an  injunction  in  the  supreme 
court  of  the  city  of  New  York  in  an  action  wherein  the 
plaintiff  herein  was  the  defendant  The  defendants  herein 
were  the  sureties  upon  said  undertaking.  It  was  in  the  sum 
of  $500,  and  was  conditioned  that  the  plaintiff  in  that  action 
would  pay  to  the  defendant  therein  (plaintiff  here)  any  damages 
she  might  sustain  by  reason  of  the  injunction,  if  the  court 
finally  decided  that  the  plaintiff  in  that  action  was  not  entitled 
thereto ;  such  damages  to  be  ascertained  and  determined  by  the 
court  or  by  a  referee  appointed  by  the  court,  or  by  a  writ  of 
inquiry  or  otherwise,  as  the  court  might  direct 

The  damages  were  ascertained  by  the  superior  court  in  one 
of  the  forms  contemplated  by  the  undertaking,  and  the  dam- 
ages were  fixed  at  $383.83,  the  amount  claimed  in  the  com- 
plaint herein,  and  this  action  is  brought  to  recover  the  amoimt 
so  ascertained  and  determined.  The  defense  relied  upon  was 
a  counter-claim  against  the  plaintiff  on  two  judgments,  which 
were  assigned  to  the  defendants  before  suit  brought  Upon 
the  trial  the  plaintiff  was  allowed  the  amount  of  her  damages, 
with  interest,  aggregating  $349.26,  and  the  defendants  were 
allowed  the  amount  due  upon  the  judgments,  with  interest, 
aggregating  $34406,  and  for  the  balance  due,  $5.20,  the  court 
awarded  judgment  in  favor  of  the  plaintiff 

The  plaintiff  and  defendants  claimed  costa  The  clerk  taxed 
the  bill  presented  by  the  plaintiff,  and  declined  to  tax  the  bill 
presented  by  the  defendants,  and  from  an  order  made  at  special 
term  declining  to  set  aside  the  taxation  in  favor  of  the  plaintiff 
and  refusing  to  direct  the  derk  to  tax  costs  in  favor  of  the 
defendants,  the  present  appeal  is  taken.  The  question  pre- 
sented, therefore,  is,  which  of  the  parties  litigant,  plaintiff  or 
defendant,  is  entitled  to  the  costs.  Ordinarily  a  plaintiff  recov- 
ering leas  than  fifty  dollars  cannot  recover  costs,  but  must  paj^ 
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coeta  to  his  adyensaiy,  and  we  are  called  upon  to  determine, 
whether  the  present  case  falls  within  the  general  role,  or  some 
exception  to  it  We  will  consider  the  exceptional  rules  first, 
because,  if  an  exceptional  rule  applies^  the  general  rule  does 
not 

The  Code  allows  full  costs  to  a  plaintxfi,  upon  the  rendering 
of  a  final  judgment  in  his  favor  (Cbcis,  M&  S228)  in  an  action 
specified  in  section  2863  of  the  act  {sec  8228,  eupra^  svhdL  2\ 
without  regard  to  the  amount  recovered.  Section  2868  refers 
to  actions  wherein  justices  of  the  peace  have  no  jurisdiction, 
and  subdivision  4  of  that  section  deprives  such  justices  of  juris- 
diction, "  where,  in  a  matter  of  account,  the  sum  total  of  the 
accounts  of  both  parties,  proved  to  the  satisfaction  of  the  justice, 
exceeds  $400,"  so  that  if  the  present  case  falls  within  that  sub- 
division, the  plaintiff  is  entitled  to  costs,  having  recovered  a 
final  judgment  in  her  favor,  and  this  without  regard  tp  the 
amount  thereoi 

This  subdivision  and  the  one  in  the  former  Code,  from  which 
it  is  taken,  have  already  received  judicial  interpretation.  The 
subdivision  in  question  does  not  apply  to  a  case  where  there 
are  opposite  demands,  and  the  accounts  are  connected  by 
originating  in  the  same  tmnsaction,  and  the  balance  is  the  debt, 
because,  if  the  plaintiff  had  given  the  proper  credit  instead  of 
suing  on  one  side  of  the  account  only,  the  balance  due  might 
have  been  sued  and  recovered  in  a  justice's  court  {Grer/ory  agt 
McArdU^  1  How,  Pr.  [N.  aS],  187).  But  where  the  accounts 
are  not  connected  by  originating  in  the  same  transaction,  and 
the  counter-claims  or  cross-accounts  of  the  defendant  ai*e  dis- 
connected with  the  plaintiff's  account  and  exist  independently 
of  it,  it  is  not  a  case  where  the  plaintiff  is  bound  to  know  of 
the  counter-claim  in  advance  so  as  to  be  required  to  strike  a 
balance  for  the  purpose  of  bringing  the  suit  within  the  jurisdic- 
tion of  a  justice  s  court 

This  is  particularly  so  in  this  case,  for  the  counterclaims  were 
probably  unknown  to  the  plaintiff  when  the  action  was  com- 
menced, and  exist  only  by  virtue  of  assignments  which  the 
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defendants  procurod  evidently  for  their  protection  against  tlie 
claim  of  the  plaintiff  ihe  amount  of  which  had  previously  been 

^'^  sum  total  of  the  acooimts  of  both  parties,  proved  to  the  satis- 
faction of  the  cotiTt^  exceeded  $400  "  within  the  proper  intent 
and  meaning  of  subdivision  4  of  section  2868  of  the  Code,  and 
the  plaintiff,  in  our  judgment^  became  entitled  to  costs  upon 
her  recovery,  though  it  was  but  for  $5.20. 

In  JSic  parte  IGUa  (10  Wend,  657,  note)  the  court  held  that  a 
plaintiff  recovering  less  than  fifty  dollars  in  a  court  of  record  is 
not  entitled  to  recover  costs,  though  his  claim,  as  established  at 
the  trial,  exceed  $200,  if  it  be  reduced  by  payments  If  reduced 
by  set-o£E9,  however,  he  is  entitled  to  costa 

To  the  same  effect  is  Lamoure  agt  Caryl  (4  Denio,  870).  The 
counterclaims  pleaded  by  the  defendants  were  in  no  sense  pay- 
ments, but  in  the  nature  of  set-offa.  In  Boston,  MiUa  agt  (htU 
(6  AlA.  [K  S,],  819)  it  was  held  that  a  plaintiff,  who  sues  in  a 
court  of  record,  in  an  action  arising  on  contract  and  for  the 
recovery  of  money  only,  and  who  recovers  judgment  for  less 
than  fifty  dollars  in  consequence  of  a  counterclaim  interposed 
and  established  by  the  defendant  in  the  action,  is  entitled  to 
the  costs  of  the  action,  provided  his  claim,  together  with  the 
defendant's  counterclaim,  exceed  $400  in  amount 

In  Oriffin  agt  Broum  (35  How.  Pr.,  872)  it  was  held  that 
where  the  plaintiffs  sued  to  recover  of  the  defendants  $500  for 
the  lighterage  and  storage  of  grain,  and  the  defendants  inter- 
posed a  counterclaim  for  more  than  that  amount  for  wastage 
and  conversion  of  the  grain,  and  claimed  a  balance  in  their 
favor,  and  the  referee,  on  adjusting  the  claims  on  each  side, 
found  in  favor  of  the  plaintiffs  a  balance  of  five  cents,  it  was 
held  that  the  i>laintiffs  were  entitled  to  costs. 

In  Hayes  agt  OReilly  {Daily  Beg.,  July  1, 1884)  the  question 
was  considered  by  the  special  tenn  of  this  couit,  and  after 
reviewing  the  cases  it  was  held  that  where  the  defendant  inter- 
posed an  independent  counterclaim  of  $1,400  to  a  demand  of 
^1,700,  and  the  counterclaim  is  extinguished  on  the  trial,  the 
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plaintifi  was  entitled  to.  costs,  although  he  recovered  but  six 
cents.  The  question  ought,  by  this  time,  to  be  considered 
settled 

The  order  appealed  from  was  properly  made  and  must  be 
affirmed,  with  cost& 

Hall  and  Hyatt,  JJ.,  ooncurred 

Affirmed  by  common  pleas,  general  term,  January  6, 188& 


SUPREME  OOUBT. 
J'agob  Spbino  and  John  H  SPRiNa  agt  Williak  T.  Quakoil 

J^vntiffory  note —  Oiven  for  a  paieni  right,  weh  fatt  not  being  indicated  en 
face  ef  noU  i$  void — Law§  of  1877,  chapter  65. 


A  promlssoiy  Dote  given  and  taken  by  plaintiffs,  for  a  patent  right,  which 
fact  was  not  indicated  ui)on  the  face  of  the  note  as  required  by  statute 
(Zotm  €f  1877,  chap.  65),  which  statute  makes  such  taking  a  misdemeanor, 
cannot  be  enforced  by  plaintiffs  and  in  their  hands  at  least  is  absolutely 
▼oid. 

Whether  plaintiffs  can  recover  the  consideration  for  which  the  note  was 
given  ?    {Queere,) 

Special  Term^  December^  1886. 

AcnoN  upon  a  promistory  nota  Defense  that  note  was 
given  for  a  patent  right,  which  fact  was  not  indicated  upon  the 
face  of  the  note  as  required  by  the  statute,  and  the  note  was 
therefore  void ;  the  facts  are  all  conceded  j  the  only  question  is 
whether  the  note  is  valid  or  void. 

&  L.  Snyder^  for  plaintifEs. 

A.  (1&  K  Q  Woodruff,  for  defendant 

Williams,  J. — The  statute  {chap.  66,  ZatM  1877)  provides 
in  Bubstance,  *'  Whenever  any  promissoiy  note  shall  be  givea 
V0L.IIL  9 
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for  a  patent  right,  the  words  '  given  for  a  patent  right,'  shall  b& 
written  or  printed  on  the  face  of  the  note,  and  such  a  note  in 
the  hands  of  anj  purchaser  or  holder  shall  be  subject  to  th& 
same  defenses  as  in  the  hands  of  the  original  owner  or  holder; 
and  any  person  who  shall  take,  sell  or  transfer  such  a  note 
without  such  words  on  its  face,  knowing  what  the  note  waa 
given  for,  shall  be  guilty  of  a  misdemeanor." 

This  statute  does  not  in  express  terms  provide  the  note  shall 
be  void ;  it  does  make  the  taking  of  the  note  a  misdemeanor, 
and  it  in  effect  provides  the  note  shall  not  be  given  without 
these  words  upon  the  face,  because  it  provides  whenever  any 
such  note  shall  be  given  it  shall  have  these  words  upon  its 
face.  It  seems  to  me  to  follow,  therefore,  that  this  note  was 
taken  by  plaintifEs  in  violation  of  the  statute ;  that  the  statute 
prohibits  the  giving  or  taking  of  such  a  nota  If  I  am  right 
about  this  proposition,  it  is  difficult  to  see  how  I  am  to  avoid 
the  necessary  conclusion  that  the  note  is  utterly  void. 

The  case  seems  to  be  analogous  to  those  cases  decided  under 
the  statute  of  1840,  prohibiting  banking  associations  from  issu- 
ing or  putting  in  circulation  any  bill  or  note  unless  payable  on 
demand  without  interest  In  LeaviU  agt  Palmer  (8  N.  71,  82)^ 
which  was  an  action  relating  to  some  of  these  bills  or  notes,  the 
court  says:  "I  feel  no  difficulty  in  agreeing  with  the  supreme 
court,  that  these  notes  are  illegal  and  void.  They  were  issued 
in  direct  violation  of  a  statute  which  provides,  'no  banking 
association  shall  issue  or  put  into  circulation  any  bill  or  note  of 
said  association  unless  the  same  shall  be  made  payable  on  de- 
mand without  interest,  and  every  violation  of  the  statute  is- 
made  a  misdemeanor.' 

As  the  issuing  of  the  notes  was  expressly  prohibited  by  law^ 
it  is  impossible  to  maintain  that  they  are  valid  securities.  To- 
hold  that  they  can  be  enforced,  would  be  going  very  far  towards 
defeating  the  end  which  the  legislature  had  in  view.  The  legal 
liability  on  account  of  which  the  notes  were  issued  still  remains, 
but  the  notes  themselves  are  void" 

In  Bank  OommistumerB  agt  Bank  (7  JK  Z,  616),  which 
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an  action  relating  to  some  of  these  notes,  the  court  says :  *'  The 
notes  were  made  in  violation  of  the  statute  (of  1840),  and  were 
therefore  void.  No  action  could  have  been  maintained  against 
the  association  upon  them,  in  behalf  of  the  original  payees,  and 
certainly  not  in  behalf  of  the  endorsee  who  was  himself  presi- 
dent of  the  ajssociation,  and  aided  in  the  violation  of  the  law." 
This  principle  is  laid  down,  and  these  authorities  are  cited  as 
sustaining  it  in  Edwards  en  BiUs,  4tc,  vol  1,  sec  486. 

In  Barton  agt  Plankroad  Cb.  (17  Barb.,  404),  the  court  says: 
"The  contract  in  question  was  within  the  express  prohibition  of 
the  statute.  .  The  section  is  only  prohibitory  in  its  terms ;  it 
does  not  declare  in  so  many  words  that  all  such  contracts  shall 
be  void,  but  that  is  not  necessary.  Every  act  done  against  a 
prohibitory  statute  is  not  only  illegal  but  absolutely  void ;  the 
court  cannot  assist  an  illegal  transaction  in  any  respect  It  has 
been  repeatedly  decided  that  all  contracts  contrary  to  the  pro- 
visions of  statute,  are  void,  and  it  is  a  general  rule  that  courts 
will  not  aid  either  party  in  enforcing  an  illegal  executory  con- 
tract" 

In  PcUmer  agt  Mxrwr  (8  Hun^  846,  847),  a  note  given  under 
a  statute  of  Pennsylvania,  like  the  one  now  existing  in  this 
state,  was  assumed  to  be  void  as  between  the  original  parties 
and  those  who  stood  in  no  better  position  than  the  original  par- 
ties. I  must  hold  in  this  case  that  the  note,  having  been  given 
and  taken  by  plaintiff  in  violation  of  a  statute  which  makes 
such  taking  by  plaintiff  a  misdemeanor,  cannot  be  enforced  by 
plaintl&,  and,  in  his  hands  at  least,  is  absolutely  void.  Whether 
plaintiff  can  recover  the  consideration  for  which  the  note  was 
given,  I  am  not  called  upon  here  to  decida  The  action  here  is 
based  upon  the  note  and  that  alone,  and,  being  unable  to  re- 
cover upon  the  note,  the  complaint  must  be  dismissed  with 

OOStBL 

I  think  no  principle  of  estoppel  is  applicable  hera  Findings 
will  be  prepared  in  aceordance  with  this  decision,  and  presented 
for  signatora 
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Matter  of  Wendell. 


SURROGATE'S  COURT. 

In  the  Matter  of  the  Accounting  of  Fred.  P.  Wendell,  as 
executor,  and  Libbie  Palmer,  as  executrix  of  the  last  will 
and  testament  of  James  M.  Palmer,  deceased. 


Hucutory  aeeounUng — Mutual  bensfU  anodoHom  ^  M<meif$  received  firom 
inmranee  upon  the  life  qf  deeeaeed  not  liable  to  be  <ippUed  to  the  payment  of 
Ma  debts. 

A  person  has  a  legal  right  to  proTide,  through  a  mutual  benefit  association, 
insurance  for  the  benefit  of  his  family,  and  designate  the  beneficiaries 
who  should  receive  the  benefits  thereof  after  his  decease,  exclusive  of  the 
claims  of  creditors. 

HonejB  received  from  such  benefit  associations  do  not  become  assets  in  the 
hands  of  executors  to  be  accounted  for  as  a  part  of  the  estate.  The  cer- 
tificates are  not,  during  the  life  time  of  a  testator,  liable  to  be  seized  by 
legal  process  to  pay  his  debts,  and  the  moneys  realized  therefrom  after 
his  death  do  not  become  assets  to  be  accounted  for  and  applied  to  the 
payment  of  the  claims  of  creditors,  or  for  distribution  among  the  next 
of  kin. 

Where  the  testator,  during  his  life-time,  became  a  member  of  two  benefit 
insurance  associations  and  held  the  usual  certificates  of  membership 
therein,  the  benefit  being  made  payable  to  his  mother,  and  afterwards, 
for  the  purpose  of  providing  for  payment  of  the  benefits  to  the  wife  and 
mother,  by  concurrence  of  the  parties,  the  mother  assigned  the  certificates 
to  the  executor  and  executrix  (the  latter  being  the  wife  of  the  testator), 
by  an  assignment  in  writing,  by  which  it  was  provided  that  $6,000  to 
be  realized  therefrom  should  be  kept  upon  trust  by  the  assignees,  the 
interest  to  be  paid  to  the  assignor  during  her  life,  and  upon  her  death  the 
principal  to  the  wife.  The  deceased  at  the  same  time  made  his  will,  in 
which  he  expressed  a  desire  and  intention  that  $6,000  be  safely  invested 
by  the  executor  and  executrix  (who  are  the  same  persons  named  in  the 
assignment),  and  the  income  thereof  be  paid  to  his  mother  during  her 
life,  and  upon  her  death  the  principal  fund  to  his  wife,  her  heirs  and 
assigns,  and  the  balance,  $1,000,  to  be  paid  to  his  said  wife.  After  testa- 
tor's death,  his  will  was  duly  proved  and  the  executor  and  executrix 
obtained  the  money. 

Held,  that  these  moncjrs  did  not  become  assets  in  the  hands  of  the  executor 
and  executrix,  and  they  were  not  to  be  accounted  for  as  a  part  of  the 
estate,  or  to  be  applied  to  the  imyment  of  the  claims  of  creditors. 
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Montgcmery  Oovnty^  Aprils  1885. 

Sutian  A  Morehouse^  WeUer  Js  Jfoore  and  Wl  Hi  Van  Steenr 
lergh  for  sundry  creditors. 

J.  D.  Wenddly  for  executor  and  executrix. 

C  K  Semcup,  for  Mrs.  C.  0.  Palmer. 

Zerah  S.  Wbstbrook,  & — ^The  executor  and  executrix  are 
called  upon  to  account  by  sundry  creditors  who  have  filed 
claims  against  the  deceased  incurred  by  him  in  his  lif e-timei 

An  account  duly  verified  has  been  presented  and  filed,  by 
which  the  executor  and  executrix  represent  that  no  property 
or  assets  have  come  into  their  hands  for  which  they  are  liable 
to  account  No  inventory  has  been  made  or  filed,  and  no  pro- 
ceedings have  been  taken  to  compel  the  return  of  an  inventory. 

The  contesting  creditors,  however,  allege  that  the  executor 
and  executrix  received  certain  moneys  from  insurance  upon  the 
life  of  the  deceased,  which  are  liable  to  be  applied  to  the  pay- 
ment of  debts,  and  for  which  they  should  account,  that  the 
proper  application  thereof  may  be  made. 

It  appears  that  the  testator,  James  M.  Palmer,  died  March 
10, 1883,  being  at  that  time  wholly  insolvent  In  his  life-time 
he  became  a  member  of  the  "  Commercial  Travelers'  Associa- 
tion," and  of  the  "  Empire  Order  of  Mutual  Aid,"  benefit  insur- 
ance associations  of  this  state,  and  held  the  usual  certificates  of 
membership  therein. 

The  benefits  in  these  companies  were  made  by  the  testator 
payable  to  his  mother,  Mrs.  C.  C.  Palmer,  either  when  he  origi- 
nally joined  or  subsequently,  and  she  held  the  certificatea 

On  January  3,  1883,  for  the  purpose  of  providing  for  pay- 
ment of  the  benefits  in  these  associations  to  the  wife  and  mother 
of  deceased,  and  by  concurrence  of  the  parties,  Mrs.  C.  C.  Pal- 
mer duly  assigned  the  certificates  of  membership  in  said  asso- 
ciations to  the  executor  and  executrix  (the  lattef  being  the  wife 
of  the  testator)  by  an  assignment,  in  writing,  in  which  it  was 
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provided  that  $6,000,  to  be  realized  therefrom,  shonld  be  kept 
upon  trust  by  the  assignees,  and  the  fund  invested  and  the 
interest  be  paid  to  the  assignor  during  her  life,  and,  upon  her 
death,  the  principal  to  the  wif  a 

The  deceased^  at  the  same  time,  and  as  a  contemporaneous 
transaction,  made  his  will,  bearing  even  date  therewith,  in  which 
he  expressed  a  desire  and  intention  that  the  moneys  realized 
from  said  certificates  of  insurance  should  be  disposed  of  as  fol- 
lows :  $6,000  to  be  safely  invested  by  the  executor  and  execu- 
trix (who  are  the  same  persons  named  as  assignees  in  the 
assignment  referred  to),  and  the  income  thereof  paid  to  hia 
mother,  Mia  0.  C.  Palmer,  during  her  life,  and,  upon  her  death, 
the  principal  fund  to  his  wife,  her  heirs  or  assigns,  and  ''the 
balance  of  said  insurance  money,  vizw,  $1,000,"  to  be  paid  to  hia 
said  wif  a 

After  the  testator's  death  bis  will  was  duly  proved,  and  the 
executor  and  executrix  obtained  the  money  on  said  insurance 
certificates,  to  wit:  $5,000  from  the  "Commercial  Travelers' 
Association,"  and  $2,000  from  the  "  Empire  Order  of  Mutual 
Aid." 

It  is  not  claimed  that  there  is  any  property  liable  to  be  ap- 
plied to  the  payment  of  testator  s  debts,  unless  the  said  insur- 
ance moneys  can  be  reached  for  that  purj^ose. 

With  the  account,  as  verified  and  filed,  showing  that  no 
property  has  been  realized,  the  burden  is  cast  upon  the  contest- 
ing creditors,  to  show  that  the  executor  and  executrix  have,  or 
are  chargeable  with,  property  or  assets  liable  to  the  payment  of 
testator's  debts. 

The  testator  had  the  legal  right  to  provide  this  insurance  for 
the  benefit  of  his  family,  and  designate  the  beneficiaries  who 
should  receive  the  benefits  thereof  after  his  decease,  exclusive 
of  the  claims  of  creditors 

*  This  has  been  the  law  of  this  state  for  many  years  in  respect 
to  general  life  insuixince,  aside  from  the  special  character  of 
benefit  associations  {Latvs  of  184:0,  diaj^  86 ;  Laios  of  1858,  Acgx. 
187 ;  Laws  of  1870,  chaj).  277 ;  Imivs  o/1873,  chap.  821> 
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The  only  restiictioii  in  the  insurance  of  a  man's  life  for  the 
henefit  of  his  family  is,  that  he  shall  not  be  aUowed  to  ex- 
pend for  that  purpose  ovep  $500  annually  {Latffs  of  1870| 
-ckajK  277> 

And  when  the  premiums  paid  by  the  husband,  in  such  case, 
exceed  the  $500  annually,  limited  by  the  statute,  the  excess 
only  could  be  reached  by  creditors.  Payment  of  an  excess  of 
premiums  allowed  by  the  statute  by  a  person  who  is  insolvent^ 
would  so  far  be  a  fraud  upon  his  creditors,  and  the  excess 
of  insurance  in  such  case,  and  so  far  could  be  l^ally  reached 
imd  applied  to  the  claims  of  creditors.  This  question,  however, 
does  not  arise  in  this  case. 

To  bring  an  insurance  upon  the  life  of  a  man  for  the  benefit 
-ef  his  wife  within  the  acts  referred  to,  it  is  not  essential  that  it- 
should  appear  either  by  the  terms  of  the  contract  or  policy, 
or  by  extrinsic  evidence,  the  intention  will  be  presumed  from 
the  beneficial  nature  of  the  policy  {Brummer  agt  Oohen,  86 
K  Z,  11> 

It  may  be  that  the  mere  assignment  of  the  certificates  by 
Mrs.  C.  C.  Palmer  would  have  been  ineffectual  to  transfer  the 
moneys  over  to  the  trustees  (the  assignees),  had  the  testator  (the 
assured)  seen  fit  to  change  the  beneficiaries  before  his  death. 
But  at  the  time  of  the  assignment,  and  as  a  concurrent  act,  he 
made  his  will  in  confirmation  of  the  transfer,  and  therein  and 
thereby  made  the  wife  and  mother  the  beneficiaries  under  the 
-certificates,  and  provided  for  the  disposition  of  the  moneys  to 
be  derived  therefrom  for  their  benefit,  substantially  the  same 
as  in  the  assignment     That  operated  as  a  valid  and  effectual 
designation  of  the  wife  and  mother  as  the  beneficiaries,  and  con- 
tinued unrevoked  at  his  death,  and  the  associations •  recognized 
it  as  such.     The  executor  and  executrix  of  the  will,  as  assignees, 
under  the  tmnsfer  became,  by  the  acts  of  the  parties,  trustees  of 
the  fund  to  be  realized  from  the  insurance  certificates,  to  receive 
and  dispose  of  the  same  as  provided  by  the  assignment  and  will 
construed  together,  for  the  exclusive  benefit  of  the  wife  and 
mother.     After  the  sum  of  $6,000  is  set  apart  for  the  income 
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thereof  to  be  paid  to  the  mother,  '^  the  balance  "  is  given  to  the 
wife  absolutely  and  directed  to  be  paid  to  her. 

The  contesting  creditors  assert  that  the  moneys  received  from 
the  benefit  associations  became  assets  in  the  hands  of  the  execu- 
tor and  executrix,  to  be  accounted  for  as  a  part  of  the  estata 

This  is  a  mistake,  the  certificates  were  not  during  the  life-time 
of  the  testator  liable  to  be  seized  by  legal  process  to  pay  his 
debts,  and  the  moneys  realized  therefrom  after  his  death  did  not 
become  assets  to  be  accounted  for  and  applied  to  the  payment 
of  the  claims  of  creditors,  or  for  distribution  among  the  next  of 
kin  {Bourn  agt  The  Catholic  Mutual  Benefit  Association^  33 
Hun,  263). 

The  act  of  the  l^slature  incorporating  the  "  Empire  Order  of 
Mutual  Aid"  {chap.  189,  Laws  o/'1879),  specially  provides  that 
the  benefits  paid  shall  be  exempted  from  seizure  by  legal  or 
equitable  process  to  pay  a  debt  or  liability  of  the  deceased  party 
on  account  of  whose  death  the  same  shall  be  paid 

This  provision  is  contained  substantially  in  the  by-laws  of  aU 
benefit  associations,  though  the  particular  provisions  in  the 
charter  or  by-laws  of  the  Commercial  Travelers'  Association 
have  not  been  made  to  appear. 

It  may  be  assumed,  however,  that  they  contain  the  ordinary 
provisions  for  paying  over  the  fund  provided  as  a  benefit,  ta 
the  designated  beneficiaries.  In  such  cases  the  benefits  are 
exempted  from  the  claims  of  creditors. 

It  is  the  object  of  these  associations  not  to  benefit  the  estates 
of  members  during  life  or  increase  them  after  death,  but  to  pro- 
vide funds  for  the  benefit  of  their  families  or  others  specially 
dependent  upon  them,  after  death,  who  may  be  designated  dur- 
ing the  life-time  of  the  members  to  receive  the  same  {Loos  agt 
John  Hancock  Life  Ins,  Co.,  41  Mo.,  538;  Bovm  agt  Catholic 
Mutual  Benefit  Association,  supra). 

It  is  held  in  some  cases  that  the  fund  provided  as  a  benefit 
can  in  no  event  be  passed  to  the  estate  of  a  deceased  member, 
and  if  the  beneficiary  named  to  receive  the  benefit,  in  accordance 
with  the  by-laws  of  the  association,  dies  before  the  assured  the 


HOWARD'S  PRAOnCB  RBPORTa  Tt- 

Lessels  et  oZ.  agt  Farnflworih. 

benefit  fails,  and  cannot  be  collected  by  the  executor  or  adminis- 
trator of  the  deceased  {HeUenherg  EoceciUor  agt  Tlie  Independent 
Order  ofB'Nai  Berith,  94  K  Z,  580). 

In  this  case  it  is  not  even  shown  that  the  testator  ever  con- 
tributed or  paid  anything  towards  sustaining  his  membership^ 
or  that  his  estate  has  ever,  in  any  respect,  been  diminished  by 
reason  thereof.  The  creditors  fail  to  show  that  they  have,  in 
any  respect,  been  injured  by  reason  of  the  insurance,  or  that 
any  provision  of  law  has  been  violated  in  providing  the  insur- 
ance benefits  for  the  wife  and  mother  of  .testator ;  until  they  do 
so  they  have  no  just  grounds  for  complaint 

They  have  failed,  as  it  appears  to  me,  to  show  that  the  insur- 
ance moneys  came  to  the  hands  of  the  executor  and  executrix 
as  assets  liable  for  the  payment  of  debts ;  and  considering  the 
beneficial  character  of  the  moneys,  every  reasonable  presumption 
should  be  indulged  against  any  such  conclusion,  that  the  inten- 
tion of  the  testator  in  making  a  just  provision  for  his  family 
may  not  be  frustrated,  where  no  rule  of  law  or  principle  of  jus- 
tice is  controvened. 

I  think  that  the  accounts  of  the  executor  and  executrix  as 
filed  should  be  finally  judicially  settled  and  allowed,  and  the 
objections  thereto  overruled. 

A  decree  will  be  entered  accordingly. 


CITY  COURT  OP  NEW  YORK 

William  Lessels  et  dL^  plainti&  and  respondents,  agt  Geoboe 
A.  Farnsworth,  defendant  and  appellant 

LSen — €f  Uoery  i(dbMeeeper$—StteiU  qf-^LatoB  qf  1873,  chapter  408,  a» 

amended  by  chapter  145,  Laws  of  1880. 

Where  defendant  was  a  liveiy  stable-keeper,  and  one  W.  left  with  him,  at 
his  gtable,  for  board  and  keep,  three  horses ;  the  same  had  been  at  hia 
flIableB  since  and  prior  to  January  1,  1884,  and  on  June  80,  1884,  W. 
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owed  the  defendant  for  such  board  and  keep  at  an  agreed  price,  9841.50, 
no  part  thereof  having  been  paid,  and  W.  had  given  the  defendant  hit 
own  note  for  the  debt,  which  covered  the  board  and  keep  of  the  horBes 
until  about  June  80, 1884,  but  the  note  had  never  been  paid ;  on  July  2, 
1884,  the  defendant  served  a  notice  of  his  lien  on  the  plaintifls,  and  also 
left  a  copy  for  W.  at  his  last  known  place  of  residence.  The  plaintiffs 
purchased  the  horses  from  W.  about  June  11,  1884.  The  defendant  did 
not  know  of  the  sale  until  about  June  15, 1884,  when  plaintiffs  called  to 
see  him  in  regard  thereto,  and  the  plaintUfs  had  already  paid  W.  for 
the  horses. 

Mtld,  that  an  inchoate  lien  attached  when  the  horses  were  placed  in  the 
stable;  it  is  waived  if  the  statutory  notice  be  not  given;  it  becomes 
effective  and  complete  when  such  notice  is  given,  relating  back  and  em- 
bracing all  the  charges  due. 

From  the  time  of  giving  such  notice  the  lien  becomes  complete,  and  when 
made  effective  by  the  notice,  it  covers  all  charges  for  care,  keep  and 
board  while  the  horses  were  kept  and  cared  for  by  the  stable-keeper. 

The  acceptance  by  defendant  of  W.'s  own  note  (which  was  never  paid) 
does  not  operate  as  a  waiver  of  his  lien,  nor  can  the  doctrine  of  estoppel 
aid  the  plaintiffs. 

Oenerai  Terrn^  January^  1886. 

Before  Nehrbas  and  Hyatt,  JJ. 

Appeal  from  a  judgment  entered  upon  a  verdict  rendered 
bj  direction  of  the  court  in  favor  of  the  plaintiffa 

Jaodba  Brothers^  for  appellant 

A.  J.  Ddaney^  for  respondents. 

Hyatt,  J. — It  appears  from  the  evidence  that  the  defendant 
was  a  livery  stable-keeper,  and  that  one  Walduck  left  with 
him  at  his  stable,  for  board  and  keep,  three  horses ;  that  the 
same  had  been  in  his  stable  since  and  prior  to  January  1,  1884, 
and  that  on  June  80,  1884,  he,  Walduck,  owed  the  defendant 
for  such  board  and  keep  at  an  agreed  price,  $841.50 ;  that  no 
part  thereof  had  been  paid  and  that  Walduck  had  given  the 
defendant  his  own  note  for  the  debt  which  covered  the  board 
and  keep  of  the  horses  until  about  June  28,  1884,  but  that  the 
note  had  never  been  paid ;  that  on  July  2,  1884,  the  defendant 
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senred  a  notioe  of  his  lien  on  the  plaintiff  and  also  left  a  copy 
for  Walduck  at  his  last  known  place  of  residence  in  New 
York. 

The  plaintiflffl  purchased  the  horses  from  Walduck  about 

June  11,  1884.     The  defendant  did  not  know  of  the  sale  until 

.about  June  15, 1884,  when  the  plaintifffl  called  to  see  him  in 

regard  thereto,  and  at  this  time  they,  the  plaintiffs,  had  ahready 

paid  Walduck  for  the  horsea 

At  the  conclusion  of  the  evidence,  each  of  the  counsel  for 
^the  respective  parties  requested  the  court  to  direct  a  verdict  in 
his  client's  favor. 

The  court  directed  a  verdict  in  favor  of  the  plaintiffa 

The  respective  parties,  in  fact,  consented  to  reduce  the  ques- 
tious  at  issue  to  the  matter  of  the  detention  of  the  three  horses 
for  a  debt,  claimed  to  have  been  due  from  the  former  owner  of 
them  to  the  defendant  The  appellant,  while  urging  other 
grounds  of  error,  concedes  that  the  main  question  involved  is, 
"was  the  defendant  entitled  to  detain  the  horses  imder  his 
claim  of  a  lien  on  the  same  for  their  board  and  keep." 

At  common  law  a  livery-stable  keeper  had  no  such  lien, 
unless  by  special  contract  to  that  effect  In  this  case  there  was 
no  contract  giving  a  right  of  lien  {OrinneU  agt  Cbo&,  8  HiU^  485). 

The  defense,  however,  rests  upon  the  provisions  of  chapter 
498  of  the  Laws  of  1872,  as  amended  by  chapter  145,  Laws  of 
1880,  which  act  now  reads  as  follows : 

"  Section  1.  It  shall  be  lawful  for  all  persons  keeping  any 
animals  at  livery  or  pasture,  or  boarding  the  same  for  hire, 
under  any  agreement  with  the  owner  thereof,  to  detain  such  ani- 
mals until  all  charges  under  such  agreement  for  the  care,  keep, 
pasture  or  board  of  such  animals  shall  have  been  paid ;  pro- 
vided, however,  that  notice,  in  writing,  shall  first  be  given  to 
such  owner  in  person,  or  at  his  last  known  place  of  residence,  of 
the  amount  of  such  charges,  and  the  intention  to  detain  such 
animal  or  animals  until  such  charges  shall  be  paid :  and  such 
persons  may,  at  any  time,  mam  tain  an  action  in  any  of  the  courts 
of  the  state  to  enforce  such  lien,  and  procure  a  sale  of  the  said 
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animals  for  the  payment  of  such  keeping,  pasture  and  board, 
and  the  costs  of  such  action,  whenever  such  sum  shall  exceed 
fifty  dollara 

''Section  2.  From  the  tune  of  giving  such  notice,  and  while 
such  horse  or  horses  are  so  detained,  and  no  longer,  such  livery 
stable-keeper,  or  other  person,  shall  have  a  lien  upon  such  horse 
or  horaes,  for  the  purpose  of  satisfying  any  execution  which 
may  be  issued  upon  a  judgment  obtained  for  such  chargea" 

This  statute  is  a  remedial  one,  and  should  be  liberally  con- 
strued to  advance  the  remedy.  Its  intendment  was  to  give  a 
lien  where  none  existed  before  {Eckhard  agt  Donohite^  9  Daly, 
214 ;  Ayrea  agt  Lawrence,  59  K  71,  196). 

The  statutory  notice  in  writing  was  given,  as  required  by 
statute,  July  2,  1884 

The  defendant  had  not,  up  to  this  time,  abandoned  his  lien ; 
Ws  acceptance  of  Walduck's  own  note  (which  was  never  paid) 
does  not  operate  as  a  waver  of  his  lien  {Bay  agt  Both,  19  K  Y,, 
456). 

An  inchoate  lien  attached  when  the  horses  were  placed  in  the 
stable  for  keep  and  board  It  is  waived  if  the  statutory  notice 
be  given.  It  becomes  effective  and  complete  when  such  notice 
is  given,  relating  back  and  embracing  all  the  charges  dua 

Section  1  expressly  provides  that  the  lien  intended  to  be 
given  authorizes  the  stable-keeper  "to  detain  such  horse  or 
horses  until  all  charges  *  *  *  shall  have  been  paid  "  {See 
Eckhard  agt  Bonohtie,  9  Daly,  214). 

We  think  that  the  words  in  the  act  "  from  the  time  of  giving 
such  notice,"  mean,  in  their  true  sense,  that  from  this  time  the 
lien  becomes  complete,  and,  when  made  eflEective  by  the  notice, 
it  covers  all  charges  for  care,  keep  and  board  while  the  horses 
were  kept  and  oared  for  by  the  stable-keeper  and  that  this  is 
their  more  natural  and  proper  construction.  A  different  inter- 
pretation of  the  act  would  defeat  its  very  object — the  giving  of 
a  lien  where  none  existed  before,  upon  the  performance  of  the 
conditions  of  the  statute  {Ogle  agt  Kmg  et  al,  OUy  Court,  Ihial 
Term  ;  MSS.  op.  filed  July  29,  1884). 
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The  doctrine  of  estoppel  cannot  aid. the  plaintifb.  They 
bought  from  and  paid  Walduck  for  the  horses  in  question,  be- 
fore they  called  on  the  defendant  in  regard  to  the  same,  so  that 
the  defendant  did  nothing  to  mislead  them  into  the  pnrchase, 
and  cannot,  therefore,  be  estopped  from  asserting  his  lien.  The 
plaintifEs  could  have  protected  themselves  bj  calling  on  the  de- 
fendant before  they  paid  Walduck  for  the  horses,  and  ascertain- 
ing if  he  had  any  lien  or  claim  for  their  keep  and  board,  for 
they  concede  that  they  knew  where  the  horses  were  stabled ; 
under  the  circumstances  a  prudent  person  would  have  done  sa 

We  are  of  the  opinion  that  the  direction  of  a  verdict  by  the 
court  in  favor  of  the  plaintiffs  was  error.  It  follows,  therefore^ 
that  the  judgment  should  be  reversed  and  a  new  trial  ordered, 
with  costs  to  the  appellant,  to  abide  the  event 


SUPREME  COURT. 
W.  and  S.  Blackington  agt  Adolph  Q-oldsmtth. 

'  GeMnU  <U9ignmerU  -^  AtUtchmeni — FacU  whieh  do  not  warrant  an  oUaehmmL 

The  fact  Uiat  in  an  assignment  no  proTision  is  made  for  the  preference  for 
the  wages  or  salaries  owing  to  employees  may  invalidate  the  assignment, 
yet  merely  because  an  assignment  is  void  upon  its  face  affords  no  reason 
for  the  issuance  of  an  attachment. 

The  fact  that  the  assignee  does  not  actually  reside  in  the  state  does  not  of 
itself  furnish  proof  of  fraudulent  intent 

J^pecial  Terrn^  January,  1886. 

After  Adolph  G-oldsmith  had  made  an  assignment  for  the 
benefit  of  creditors,  W.  and  S.  Blackington  secured  an  attach- 
ment in  a  suit  against  him  for  $2,800,  on  the  ground  that  the 
assignment  was  void     Motion  is  now  made  to  vacate  the 
:  attachment 

James  A.  Hudson^  tor  motion. 
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Mr.  Ooodhartj  opposed. 

Vak  Brunt,  J. — ^The  fact  that  in  the  aasignment  no  pro- 
vision is  made  for  the  preference  for  the  wages  or  salaries 
owing  to  employees  may  invalidate  the  assignment,  but  merely 
because  the  assignment  is  void  upon  its  face  affords  no  reason 
for  the  issuance  of  an  attachment  {MiUiken  agt  Dart,  26  Hun, 
24)l  The  fact  that  the  assignee  does  not  actually  reside  in  ihe- 
state  does  not  of  itself  furnish  proof  of  fraudulent  intent  The 
preference  of  the  notes  mentioned  in  the  moving  papers  does 
not  render  the  assignment  void  upon  its  faca  A  liability  may 
exist  because  of  those  notes,  and  until  it  is  shown  that  nO' 
liability  does  in  fact  exist,  no  fraud  can  be  assumed 
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John   H.  Tynan,  respondent,  agt  Manusl  Cadenas  and 

•    another,  appellant 

Juan  R  Higueba  and  another,  respondent!  agt  The  Samb^ 

appellant 

Interpleader —  Code  of  OivU  Procedure,  teeUon  820. 

Where  two  claimants  each  claim  the  price  of  certain  goods  alleged  by  each' 
of  them  respectively  to  have  been  sold  and  delivered  by  him  to  the  pur- 
chaser. 

Eiid,  that  (the  necessary  facts  required  by  section  820  of  the  Code  of  Civil' 
Procedure  being  shown)  the  purchaser  is  entitled  to  interplead  them  and 
be  discharged  from  liability  to  either. 

Bhertnan  agt  JPioNrtridge  (4  Duer,  646)  and  IUgg  agt  B^  (17  Abb.  Pr.»  436)- 
distinguished. 

The  principle  laid  down  in  BaUimore  and  OMa  JSL  JR.  Cb.  agt  Arthur  (JHh 
N.Y.,  287)  followed. 

First  Departmeni^  Oeneral  Term^  Odobery  1885. 

Before  Davis^  P.  J,,  Bradt  and  Danhls^  JJ. 


HOWARD'S  PRAOnOB  REPORTS.  »►* 

Tynan  agt  Cadenaa. 

Appeal  from  an  order  denying  a  motion  made  by  the  defend- 
ants to  interplead  the  plaintiffa 

Stephen  i£  Oatrander^  lor  plamtiff  and  respondent,  Tynan. 

RV.W.  2>uJ(9£s,  for  plamtifE  and  respondents,  Higuera&Cob. 

Edward  M  Shepardj  for  defendants  and  appellant& 

The  defendants,  Cadenas  &  Coe.,  by  a  transaction  had  witk 
the  plaintLS,  Higaera,  alone  pnrchased,  as  they  supposed,  from 
the  firm  of  Juan  R  ffiguera  &  Company,  4,000  pounds  of 
^  Picadura "  tobacco.  The  plaintiff,  Tynan,  wsis  unknown  in 
the  transaction.  Before  the  defendants  had  paid  for  the  tobacco  • 
the  plaintiff,  Tynan,  interposed  a  demand  for  its  price  and  com- 
menced an  action  again&l;  them  demanding  judgment  therefor. 
The  complaint  in  the  action  allied  "  that  on  or  about  the  17th 
day  of  March,  1885,  at  said  city,  this  plaintiff  sold  and  deliyered 
to  said  defendants,  Cadenas  &  Coe.,  at  theur  request,  goods, 
wares  and  merchandize,  consisting  of  4,-000  pounds  of  manuf ao- 
tared  'Picadura'  tobacco,  and  at  their  instance  and  request 
(made  through  their  authorized  agent,  one  Juan  It.  Higuera)  ^ 
duly  bonded  and  shipped  on  board  the  steamer  '  Glenfyne,'  Bed 
D.  line,  on  or  about  said  last  mentioned  date,  the  aforesaid 
goods,  wares  and  merchandize.'' 

Subsequentiy  an  action  was  commenced  against  them  by  the 
plaintiffs,  Juan  R  Higuera  &  Company,  demanding  a  like  judg- 
ment for  the  price  of  tiie  tobacco.  The  complaint  in  this  action 
alleged  "  that  on  the  17th  day  of  March,  1885,  at  the  city  of 
New  York,  the  plaintiffs  sold  and  delivered  to  the  defendants 
twenty  bales  of  the  net  weight  of  8,000  pounds  of  manufac- 
tored  *  Picadura '  tobacco  ♦  *  *  that  on  the  18th  day  of 
March,  1885,  at  the  city  of  New  York,  the  plaintiffs  sold  and 
delivered  to  the  defendants  ten  barrels  of  the  net  weight  c^ 
1,000  pounds  of  manufactured  '  Picadura '  tobacca" 

The  defendants  thereupon,  and  before  answering  in  either 
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case,  moved  for  an  order  that  in  eacli  caae  the  plaintifE  in  the 
other  case  be  substituted  as  defendant  in  place  of  the  defend- 
.  ants  Cadenas  &  Ooa 

In  the  affidavits  read  upon  the  motion  the  plaintiff  Tynan 
further  alleged  that  "said  Juan  R  Higuera  and  Emanuel 
Berger  have  not,  nor  has  either  of  them,  now  or  heretofore, 
.  any  right,  title  or  interest  in  or  to  said  tobacco,  or  the  proceeds 
'  of  the  sale  thereof,  either  as  partners  or  otherwise,  and  that 
their  pretended  claim  thereto,  as  set  forth  in  their  said  com- 
plaint, is  without  any  foundation,  and  is  wholly  false  and  fraudu- 
lent" 

And  the  plaintiSis  Higuera  k  Company  further  allege  that 
**  John  H.  Tynan,  the  plaintiff  in  the  cross  suit,  never  has  had 
.  any  interest  whatever  in  these  goods  or  in  the  money  in  ques- 
tion" 

There  was  no  dispute  as  to  the  amo\mt  of  the  debt  or  that  it 
was  due  to  one  or  the  other  of  the  plaintiffs.     The  defendants' 
moving  papers  also  showed  that  the  demand  was  made  in  each 
.  case  without  collusion  with  them. 

The  motion  was  denied,  the  court  writing  the  followmg 
memorandum : 

Lawrence,  J. — "  The  motions  in  these  cases,  why  the  plain- 
tiffs in  the  respective  actions  should  not  interplead,  &a,  must 
be  denied,  with  costs,  on  the"  authority  of  Sherman  agt  Par- 
,  tridge  (4  Diu^,  646),  and  Trigg  agt  HUz  (17  Ahh.  Pr.,  436-9)." 
From  the  order  entered  upon  this  decision  the  defendants 
.  appealed. 

Per  Curiam. — Order  reversed  on  the  rule  stated  in  Balti- 
more Co.  agt  Arthur  (90  K  Z,  237-284,  and  sec  820  of  the 
Code  of  Civ,  Pro.)  Order  directed  for  the  interpleader  of  the 
plaintiffs  in  the  two  suits  upon  pajrment  by  the  defendants  into 

'  court  of  the  sum  of  $480  with  interest,  with  $10  costs  and  dia- 

.  bursements  of  appeal  to  appellants. 


► 
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SURROGATE'S  COURT. 
In  flie  Matter  of  the  Estate  of  Wolfb  Fernbachkr,  deceased 

BaecuUyn--'  (Mb  cf  OioU  Pneedure,  Hetum$  2685,  2686,  9687— TFA^n  UUtrt 
tftoBecufan  may  he  rewhed  for  miseonduet — C^ndvet  iokkh  wiU  a/uthoriae 
tMr  rmnowA  pending  aeecntnting  proeeedinge. 

In  ooDfltruIng  a  will  whose  proyisions  are  fully  set  forth  imfra; 

EM,  that  the  testator's  widow  was  given  a  life  estate  simply,  with  ix>wer 
to  receiye  and  enjoy  only  the  interest  and  income  of  the  principal  which 
at  her  death  was  to  go  to  the  testator's  children. 

MM,  also,  that  under  the  circumstances  here  disclosed,  the  conduct  of  the 
executor  in  turning  over  the  entire  estate  to  the  testator's  widow  for  her 
own  use  and  enjoyment,  without  exacting  from  her  any  security  for  the 
protection  of  the  interests  of  the  remainderman,  was  such  wasteful  and 
improvident  management  of  the  estate  as  to  demonstrate  the  unfitness  of 
such  executors  for  the  due  administration  of  their  trust,  and  to  justify 
the  revocation  of  their  letters. 

it  aeeme,  that  although  the  general  practice  is  to  defer  the  determination  of 
an  application  for  the  revocation  of  testamentaly  letters  pending  account- 
ing proceedings,  until  such  proceedings  have  terminated,  yet  under 
certain  circumstances  executors  may  be  removed  during  the  pendency  of 
such  proceedings. 

New  York  county^  November^  1886. 

Lauterbach  it  J^ingam,  for  executoia 

Jacob  Marks,  for  contestant 

Rollins,  ^S — The  issues  raised  by  the  objections  interposed 
to  the  accounts  of  Nathan  Fembacher,  executor,  and  R^ina 
Fembacher,  executrix  of  this  estate,  are  now  on  trial  before  a 
referee  appointed  by  the  surrogate.  Pending  such  trial,  the 
party  at  whose  instance  the  accounting  was  ordered  seeks 
the  revocation  of  the  testamentary  letters  heretofore  issued  to 
the  accounting  parties  and  to  Samuel  Abi-aham,  their  co-execu- 
Vou  in.  11 
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tor.  The  ground  of  this  application  is  the  alleged  waste  and 
misappropriation  by  the  executors,  of  the  property  and  assets 
of  the  estate  and  the  improvident  management  of  its  affairs. 
The  action  of  her  associates  in  turning  over  and  suffering  to  be 
turned  over  to  the  executrix  individually,  and  for  her  own  use 
and  enjoyment,  the  entire  estate  (after  payment  of  certain  lega- 
cies bequeathed  by  the  third  and  fourth  clauses  of  the  will,  and 
after  certain  disbursements  specified  in  the  account),  and  the 
action  of  the  executrix  herself  in  converting  such  property  to 
her  own  use,  are  the  main  grounds  upon  which  the  petitioner 
relies  in  this  proceeding. 

In  determining  whether  those  grounds  will  support  the  revo- 
cation of  letters,  it  is  necessary  to  construe  certain  provisions  in 
the  testator's  wilL  Of  the  authority  of  the  surrogate  in  this 
r^ard,  under  such  circumstances  as  the  present,  I  have  no 
doubt  The  reasons  that  justify  the  exercise  of  such  jurisdic- 
tion in  proceedings  for  the  judicial  settlement  of  executor's 
accounts  are  equally  applicable  hera  Those  reasons  axe  set 
forth  in  Tappm  agL  i£M  Church  (8  Bem.,  187> 

The  testator's  will  contains  the  following  provisions : 

"jFVr^t  I  give  and  bequeath  to  my  wife,  B^ina  Fembacher, 
all  my  real  and  personal  estate  of  whatsoever  nature  and  where- 
soever situate,  for  her  life,  she  to  have  the  same  power  of  sale 
and  control  over  said  property  as  I  could  have  in  iiiy  own 
proper  person,  during  her  said  life  estata 

^^SeconcL  I  give  and  bequeath  to  my  children  or  their  heirs, 
share  and  share  alike,  all  the  rest,  residue  and  remainder  of  my 
real  or  personal  property  in  fee  absolutely  and  forever  which 
shall  remain  after  the  life  estate  given  in  the  first  provision  of 
this  my  will  to  my  wife  Begina  Fembacher. 

^^ThircL  It  is  my  will  and  I  give  and  bequeath  to  my  daughter, 
Pauline  Fembacher,  $1,000  of  the  insurance  which  is  now  on 
my  life  in  addition  to  that  portion  of  my  real  and  personal 
property  which  she  shall  be  entitled  to  receive  under  the  second 
provision  of  this  my  wilL 

^^ Fifth.  It  is  my  will  and  I  direct  that  my  sons  carry  on  the 
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business  in  whidi  I  am  now  engaged,  without  change,  so  long 
as  my  wife  Begina  Fembacher  thinks  best 

^^Siacth,  It  is  mj  will  that  my  said  wife  Begina  Fembacher 
shall  have  power,  and  she  is  hereby  authorized  in  her  discretion 
to  pay  to  all  or  any  one  of  my  children,  at  any  time  during  her 
life,  all  or  any  part  of  the  share  or  shares  to  which  all  or  any 
one  of  my  said  children  may  be  entitled  in  my  real  or  personal 
estate  imder  the  second  provision  of  this  my  last  will  and  testis 
ment 

^'^Seventh,  I  appoint  my  wife  Begina  Fembacher  executrix 
and  Nathan  Fembacher  and  Samuel  Abraham  executors  of  this 
my  last  will  and  testament,  with  full  power  to  sell,  at  publio 
or  private  sale,  at  such  times  and  upon  such  terms  and  in  such 
manner  as  to  them  shall  seem  meet,  in  order  that  the  terms  of 
this  my  last  will  may  be  carried  out,  any  and  all  of  the  real 
estate  or  personal  property  of  which  I  shall  die  seized  and 
possessed." 

Although  the  testator  left  him  surviving  several  children,  it 
is  claimed  by  counsel  for  the  respondents,  that  after  payment 
of  debts  and  expenses  of  administration,  the  testator's  widow, 
by  virtue  of  the  first  clause  above  quoted  from  the  will,  acquired 
the  absolute  title  to  all  the  property  left  by  her  husband  and  to 
the  proceeds  of  such  portion  thereof  as  had  been  or  might  there- 
after be  sold,  either  under  the  power  given  by  clause  first  or 
under  that  given  by  clause  sixth ;  and  the  respondents'  counsel 
insists  that  if  this  contention  is  erroneous,  and  if  the  interest  of 
the  widow  is  to  be  considered  as  limited  to  a  life  estate,  she 
nevertheless  has  at  all  times  been  authorized  to  exercise  for  her 
own  benefit  absolute  "power  and  control "  over  the  property  of 
the  estate,  and  by  consuming  the  same  if  she  saw  fit  so  to  do^ 
to  defeat  the  possibility  of  remainder  to  the  childrea 

Neither  of  these  propositions  commands  my  approval 

The  grant  in  clause  first  of  "  the  same  power  of  sale  and  con- 
liol  over  said  property,"  as  the  testator  himself  possessed,  does 
not,  when  taken  in  connection  with  its  immediate  context,  and 
with  after  provisions  of  the  will,  enlarge  to  a  title  absolute  the 
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interest  which  is  expressly  given  Mrs.  Fembacher  for  life,  nor 
does  it  authorize  either  complete  or  partial  absorption  by  har  of 
the  principal  of  the  estate: 

In  support  of  the  clahn  of  the  absolute  character  of  the 
widow's  interest  and  of  the  invalidity  of  the  dispositions  in 
behalf  of  the  children^  several  cases  have  been  cited  by  counsel 
In  these  cases  the  well  known  principle  has  been  recognized, 
that  where  a  testator  has  made  an  unqualified  bequest  or  devise, 
and  has  thus  evinced  his  intention  that  the  beneficiary  should  have 
absolute  property  in  the  thing  given,  a  subsequent  limitation 
over  is  void,  because  repugnant  to  the  original  disposition. 
Such  is  the  doctrine  of  Eelmer  agt  Shoemaker  (22  Wend,  187), 
Jackson  agt.  Robins  (16  John,^  538),  Annin  agt  Vandoren  (14 
K  J.  Eq.,  185),  Downey  agt  Borden  (86  N.  J.  Law,  460),  Stuart 
agt  WaUcer  (72  Me.,  145),  Ide  agt  Ide  (5  Mass.,  500),  Paterson 
agt  BUis  (11  Wend,  259),  A^orris  agt  Beyea  (18  K  Z,  273, 
286),  DuUJi  Church  agt  Smodc  {Sexton  Oh.  [K  J.],  148),  Jones 
agt  Bacon  (68  Me.,  84),  CampbeU  agt  Beaumont  {91  K  Z, 
464> 

But  I  think  it  too  plain  for  ai^gument  that,  whatever  may  be 
the  true  construction  of  this  will,  the  testator's  widow  has  not 
acquired  by  the  clause,  now  under  discussion,  such  an  absolute 
property  in  this  estate  as  to  invalidate  the  gift  over.  It  is 
another  question,  however,  whether  she  is  limited  to  a  bare  life 
estate,  with  the  right  to  demand  and  enjoy  nothing  more  than 
the  interest  and  income  of  a  principal  that  is  to  go  to  others  at 
her  death,  or  whether  her  life  estate  is  coupled  with  a  power 
on  her  part  to  receive  such  principal  in  her  life-time,  and  to  ap- 
propriate it  wholly,  or  in  part,  to  her  own  use,  so  that  only  such 
portion  of  it  as  may  not,  at  her  death,  have  been  disposed  of, 
will  pass  to  the  children  under  the  second  clause  of  the  will 

Wright  agt  Miller  (8  K  Y.,  9,  24),  decided  in  1853,  was  a  case 
in  which  A.  had  conveyed  to  a  trustee  certain  real  estate  with  a 
power  during  A.'s  life,  and  with  A.*s  consent,  to  lease  or  sell 
the  same,  and,  after  making  certain  disbursements  from  the  pro- 
ceeds, to  pay  over  the  balance  "for  the  reasonable  support  and 
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maintenance  of  the  grantor  as  slic  may  require  the  same,  and  as 
to  the  residue  thereof ,  if  any  there  shall  be,  then  ujx)n  trust,"  &c. 
The  court  of  appeals  held  that  the  limitation  over  for  the  benelit 
of  A-'s  children  was  valid,  the  power  of  disposition  retained  by 
A.  being  limited  to  so  much  of  the  proceeds  of  the  property  as 
might  be  needed  to  defi-ay  the  expenses  of  her  reasonable  sup- 
port and  maintenance  during  her  life.  ' 

In  1872  the  supreme  court  of  New  Hampshire  in  Burleigh 
agt  Clough  (52  N,  JK,  267),  held,  that  where  a  testator  gave 
his  wife  all  his  estate  ''to  her  use  and  disposal  during  her 
natural  life  "  with  a  gift  over  of  "what  is  remaining  at  her  de- 
cease," the  widow  took  an  estate  for  life,  together  with  a  power 
practically  to  defeat  the  estate  of  the  remainderman,  but  that 
the  gift  in  remainder  was  nevertheless  valid  as  to  anything  that 
she  might  leave  at  her  decease 

In  1875  our  supreme  court  of  the  fourth  department  decided 
BeU  agt.  Warn  (4  Hun,  406)  A  testator  had  bequeathed  $1,250 
to  his  daughter,  providing  that  the  same  should  be  invested, 
and  that  the  interest  thereon  should  be  paid  to  her  during  her 
life  aemi-annually,  and  that  if,  from  sickness  or  want,  there  was 
need  to  resort  to  the  principal  for  her  support,  the  executors 
should  do  so,  even  to  the  exhaustion  of  the  entire  fund.  The 
will  further  provided  for  a  gift  over  of  any  portion  of  the  $1,250 
that  might  remain  at  the  daughter's  death.  It  was  held  that 
this  gift  over  was  good,  though  the  life  interest  of  the  first 
taker  was  coupled  with  a  power  of  disposing  of  the  whole  estate 
if  such  disposition  should  be  needed  for  her  maintenance. 

In  Terry  agt  Wiggins  ([1872],  47  N.  Z,  512),  a  testator  gave  the 
residue  of  his  real  and  personal  estate  to  his  wife  '^  for  her  own 
personal  and  independent  use  and  maintenance,  with  full  power 
to  sell  or  otherwise  dispose  of  the  same,  if  she  should  require  it 
or  deem  it  expedient  so  to  do."  He  authorized  his  executors 
to  invest  whatever  residue  there  might  be  at  her  decease,  &a 
By  a  previous  clause  in  his  will,  the  testator  had  devised  to  his 
widow  certain  real  estate  "for  her  sole  and  absolute  use  and 
disposal"    The  court  held  that  the  terms  first  above  quoted 
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were  to  be  discrimmated  from  those  quoted  later,  and  that  the 
widow  took  only  a  life  interest  in  the  residue ;  the  power  oi 
disposal  not  operating  to  enla]^  her  estate  to  absolute  owner- 
ship, and  simply  enabling  her  to  encroach  upon  the  corpus  ol 
the  estate  for  whatever  might  be  necessaiy  for  her  personal  use 
and  maintainance. 

The  language  of  a  will  construed  in  1878  by  our  court  of 
appeals,  in  Taggart  agt  Murray  (58  N.  71,  288),  was  as  follows: 
"All  my  remaining  property  I  give  tp  my  daughter,  Cornelia, 
for  her  support  and  comfort,  to  be  held  and  controlled  by  her, 
and  at  her  death  to  pass  to  her  heirs,  or  if  she  leaves  no  heirs, 
to  be  disposed  of  by  her  will  to  whom  and  for  what  purpose 
she  deems  right  and  proper."  Hdd^  that  the  testator  intended 
a  gift  of  life  estate  only,  the  power  of  disposition  by  will  being 
superadded,  limited,  however,  upon  the  event  of  the  life  tenant's 
leaving  no  heirs. 

'  In  1876  the  court  of  appeals  in  Smith  agt  Van  Ostrand  (64 
K  n,  278),  held  that  a  testator's  bequest  to  his  wife  of  a  certain 
sum  of  money  "  for  her  support  during  her  natural  life,  "  and  his 
direction  that,  upon  her  death,  the  "  said  dower "  should  be 
transferred  to  his  three  children,  when  taken  in  connection  with 
the  following  provision — "fifty  dollars  of  the  above  named  sum 
shall  be  paid  her  as  soon  as  possible  after  my  decease,  and  the 
remainder  on  or  about  six  months  after" — must  be  construed 
as  a  gift  of  so  much  of  the  principal  fund  as  might  be  necessary  for 
his  widow's  support  and  so  much  only ;  and  that  the  gift  of  the 
remainder,  subject  to  the  exercise  of  the  power,  was  valid  *and 
effectual 

Thomas  agt  Pardee  (12  Smm,  151),  was  decided  in  1877. 
There  a  testator  gave  his  wife  all  his  estate,  "  to  be  possessed 
and  used  by  her  at  her  discretion  and  for  her  support  and  com- 
fort during  her  natural  life,  having  confidence  in  her  that  it  will 
be  used  and  retained,  and  the  amount  or  increase  and  the  residue 
left  sacred  to  the  purposes,"  &a  This  was  followed  by  a  gift 
over  of  what  might  be  left  by  the  widow  at  her  decease^  She 
was  declared  entitled  to  draw  principal  and  interest^  so  far  as  the 
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same  might  be  neoessaiy,  for  her  support,  but  the  gift  oyer  waa 
sustained. 

Flanagan  agt  Flanagan  (8  Ahb.  K  0.j  418),  was  determined 
in  1880.  By  the  will  th^re  construed  a  testator  had  given  one- 
third  of  the  residue  of  his  estate  to  his  wife  '*  to  be  hers  abso- 
lutely." He  had  also  given  her  "the  use  of  all  the  remainder 
during  her  life,  and  the  portion  left  of  such  remainder  to  A.  B., 
Aa"  It  was  held,  that  the  words  "  left  of  such  remainder  "  im- 
plied a  right  superadded  to  the  rights  of  a  life-tenant  to  make 
disposition  of  the  principal,  even  to  its  complete  exhaustion  and 
the  consequent  defeat  of  the  limitation  over;  but  it  was,  never- 
theless, held,  that  such  limitation  was  a  valid  disposition. 

From  the  cases  above  cited  the  case  at  bar  can  be  clearly  dis- 
tinguished. I  find  in  the  language  of  the  will  before  me  nothing 
that  warrants  the  interpretation  that  the  widow  of  this  testator 
is  entitled  to  any  portion  whatever  of  the  principal  estate  wherein 
she  is  given  a  life  interest  By  the  first  clause  of  the  will,  on 
the  contrary,  whether  it  is  considered  by  itself  or  in  the  light 
of  the  remaining  clauses,  it  seems  to  me  that  a  life  interest  pure 
and  simple  is  intended  to  be  conveyed. 

In  the  well  known  case  of  Bradley  agt  Westcott  (13  Vesey^ 
445),  Sir  William  Gmnt,  as  Master  of  the  Bolls,  construed  a  will 
whereby  a  testator  gave  certain  property  to  his  wife  "  for  and 
during  the  term  of  her  natural  life,  to  be  at  her  full,  free  and 
absolute  disposal  and  disposition  during  her  natural  life."  The 
widow  was  also  given  a  power  of  appointment  In  default  of 
its  exercise  there  was  a  gift  over  to  certain  designated  persona 
The  court  said:  "As  the  testator  has  given  to  her  (his  wife)  in 
express  terms  an  interest  for  life,  I  cannot,  under  the  ambiguous 
words  afterward  thrown  in,  extend  tliat  interest  to  the  absolute 
property.  I  must  construe  the  subsequent  woixls,  with  reference 
to  the  express  interest  for  life  previously  given,  that  she  is  to 
have  as  full,  free  and  absolute  disposition  as  a  tenant  for  life  can 
have." 

In  Smiih  agt  BeU  (6  Pet.,  68),  where  a  testator  had  given  his 
peraonal  estate  to  his  wife  "  to  and  for  her  own  use  and  benefit 
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and  disposal  absolutely,  the  remainder  of  said  estate  after  her 
decease  to  be  for  the  use  "  of  the  testator's  son,  it  was  held  that 
the  wife  took  a  life  estate  only.  Marshall,  C.  J.,  pronouncing 
the  opinion  of  the  court,  said :  "  If  the  first  bequest  is  to  take 
effect  according  to  the  ob\dous  import  of  the  words  taken  alone, 
the  last  is  expunged  from  the  wilL  The  operation  of  the  whole- 
clause  w^ill  be  precisely  the  same  as  if  the  last  member  of  the 
sentence  were  stricken  out ;  yet  both  clauses  are  equally  the 
words  of  the  testator,  are  equally  binding  and  equally  claim 
the  attention  of  those  who  may  construe  the  will  We  are  no  more 
at  liberty  to  disregard  the  last  member  of  the  sentence  than  the  first 

The  first  part  of  the  clause,  which  gives  the  personal  estate  to 
the  wife,  would  undoubtedly,  if  standing  alone,  give  it  to  her 
absolutely.  ♦  *  ♦  The  difficulty  is  produced  by  the  subse- 
quent worda  They  are :  *  Which  personal  assets  I  give  and 
bequeath  unto  my  said  wife,  to  and  for  her  own  use  and  benefit 
and  disposal  absolutely.'  The  operation  of  these  words,  when 
standing  alone,  cannot  be  questioned.  But  suppose  the  testator 
had  added  the  worda  'during  her  life.*  These  words  would 
have  restrained  those  which  preceded  them ;  and  have  limited 
the  use  and  benefit,  and  the  absolute  disposal  given  by  the  prior 
words,  to  the  use  and  benefit,  and  to  a  disposal  for  the  life  of  the 
wifa  ♦  *  *  Even  the  words  *  disposal  absolutely'  may 
have  their  absolute  character  qualified  by  restraining  words, 
connected  with,  and  explaining  them  to  mean,  such  absolute 
disposal  as  a  tenant  for  life  may  maka" 

JSranl  agt  Virgina  Coal  Co.  (3  Otto^  820),  was  a  case  in  which 
a  testator  had  bequeathed  to  his  wife  all  his  real  and  personal 
estate  *'  to  have  and  to  hold  during  her  life  and  to  do  with  as 
she  sees  proper  before  her  death."  Field,  J.,  pronouncing  the 
opinion  of  the  court,  said:  "The  interest  conveyed  was  only  a 
life  estata  The  language  used  admits  of  no  other  conclusion, 
and  the  accompanying  words,  *  to  do  with  as  she  sees  proper 
before  her  death,'  only  conferred  power  to  deal  with  the  prop- 
erty in  such  manner  as  she  might  choose  consislenily  with  that 
estate.^'    The  learned  justice  added  that  "  where  a  power  of  dis- 
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position  accompanies  a  bequest  or  devise  of  the  life  estate,  the 
power  is  limited  to  such  disposition  as  a  tenant  for  life  can 
make,  unless  there  are  other  words  clearly  indicating  that  a 
laiger  power  was  intended." 

In  Boyd  agt  Strahan  (86  /22L,  855),  a  testator^s  bequest  to  his 
wife  of  all  his  personal  property  *'  to  be  at  her  own  disposal  and 
for  her  own  proper  use  and  benefit  during  her  natural  life,"  was 
held  to  give  her  a  life  estate  simply. 

The  following  testamentary  provision  was  under  consideration 
in  Oorey  agt  Cbrey  (87  K  J.  Eq.y  198):  "I  give  all  my  estate 
to  my  wife  for  her  sole  use  and  benefit  for  and  during  her  natural 
life,  to  be  under  her  control  and  used  by  her  as  she  sees  fit  to 
use  the  same,  and  in  case  she  should  find  it  necessary  or  see  fit 
to  dispose  of  any  part  or  all  of  the  same,  I  empower  her,  &c. 
*  *  *  After  the  death  of  my  wife,  I  order  my  executors  to 
sell  all  my  estate  remaining  at  her  decease  and  to  dispose  of  the 
proceeds  as  follows,"  &a  Held,  that  the  widow  was  entitled  to 
a  life  estate  only. 

A  similar  construction  was  in  Stuart  agt  Walker  (72  ift.,  145), 
put  upon  the  words  following :  "All  my  estate,  real  and  per- 
sonal, with  the  right  to  use,  occupy,  lease,  exchange,  sell  or 
otherwise  dispose  of  the  same  according  to  her  own  will  and 
pleasure  during  her  life-time,  and  so  much  of  the  said  estate  as 
may  remain  unexpended  and  undisposed  of  by  my  wife  at  my 
decease,  I  give,"  &a 

It  is  claimed  by  counsel  for  the  executors  that  by  sections  81 
and  85,  title  2,  chapter  1,  part  2,  Revised  Statutes  (3  Barika  [7^ 
ati],  2189),  this  testator's  widow  obtained  under  the  wiU  an 
absolute  fee  or  interest,  subject  only  to  the  taking  effect  of  the 
remainder  given  to  the  children,  in  tiie  event  that  the  power  of 
sale  should  not  be  exercised  in  the  widow's  lif e-timei 

But  these  sections  by  their  very  terms  are  only  operative 
where  there  is  an  "absolute  power  of  disposition  not  accom* 
panied  by  any  trust,"  and  in  my  judgment  have  no  application 
to  the  case  at  bar. 

Vol.  HL  12 
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Upon  the  authorities  above  cited,  I  hold  that  it  has  never 
been  possible  for  Mrs.  Fembacher,  by  the  exercise  of  any  power 
derived  from  the  will  of  her  husband  to  acquire  any  personal 
interest  in  the  property  left  by  him  at  his  death,  or  in  the  pro- 
ceeds of  its  sale,  than  such  as  pertains  to  a  life  estate. 

The  conclusion  thus  warranted  by  decided  cases  as  to  the 
meaning  of  the  first  clause  of  this  disputed  paper  is  discovered 
upon  examination  to  be  in  harmony  with  the  clauses  that  fol- 
low. The  second  clause  bequeaths  to  the  children  *'  in  fee  abso- 
lutely and  forever  the  residue  and  remainder  of  the  testator  s 
real  or  "  {i  e.,  and)  "  personal  property  which  shall  remain  after 
the  life  estate  given  in  clause  first  Here  is  a  disposition  of  the 
remainder  after  a  precedent  life  estate ;  that  is,  of  what  is  left 
after  the  life  estate  has  been  carved  out  of  the  fee.  There  is  in 
these  words  no  suggestion  that  the  life  beneficiary,  by  wielding 
the  power  of  disposition,  can  appropriate  the  entire  estate  to  her 
own  benefit  and  that  the  children  are  to  enjoy  only  such  part  of 
the  property  as  the  widow  may  chance  to  leave  at  her  death. 
Nor  are  the  provisions  in  the  third,  fifth  and  sixth  clauses  in 
harmony  with  such  interpretatioa  Those  provisions,  in  con- 
nectioD  with  clause  second,  show  that  the  testator  intended  to 
give  his  vrife  a  simple  life  interest,  with  power  of  converting  the 
character  of  the  property  of  the  estate,  and  at  her  death  to  give 
his  children  the  principal  of  such  estate,  whether  it  should  then 
wear  its  original  shape  or  should  theretofore  have  assumed 
another. 

It  is  unnecessary  to  cite  authorities  in  support  of  that  estab- 
lished canon  of  interpretation,  that,  in  construing  a  will,  the  tes- 
tator's intention  must  be  sought  from  the  instrument  as  a  wholCi 
and  that  its  several  provisions  must  be  accorded  such  enlarging, 
restricting  or  qualifying  effect^  as  seems  most  consistent  with  the 
purposes  of  its  maker. 

When  this  will  is  thus  construed  there  is  scarcely  room  for 
doubt  that  the  power  of  sale  given  to  the  widow,  and  that  given 
subsequently  to  the  executors,  were  intended  to  be  exercised, 
not  for  the  widows  benefit  exclusively,  but  for  the  benefit  of 
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i^e  remaindennen  as  well,  who  will  be  entitled  at  their  mother^s 
death  to  receive,  without  impairment  or  diminution,  the  princi- 

,pal  estate  of  which  she  will  have  had  the  life  enjoyment    In 

.this  sense,  the  power  conferred  may  justly  be  r^arded  as  one 
of  trust,  ¥rith  which  sections  81  and  86,  above  cited,  are  in  no 
wise  concerned  {Coleman  agt  Beach,  97  K  Y.j  658;  Thomas 
Bgt  Pardee^  Smith  agt  Van  Ostrand,  Flanagan  agt  Flanagan^ 

-mpra). 

Now,  in  view  of  the  relation  which  the  widow  and  children 

.of  this  decedent  sustained  towards  the  estate,  it  was  clearly  the 
duty  of  the  executors  to  collect,  as  soon  as  practicable,  the  per- 

-aonal  property  left  by  decedent,  including,  of  course,  the  pro- 
ceeds of  any  of  the  realty  sold  by  them  or  coming  to  their 
bands.     This  duty  they  owed  to  tiie  remaindermen,  who  were 

.entitled  to  be  informed  of  the  true  nature,  condition  and  value 
of  the  assets,  and  to  have  such  of  them  as  were  outstanding 
realized  and  recovered;  and  this  entirely  irrespective  of  the 
|uestion  whether  the  executors  were  or  were  not  authorized  to 
turn  over  all  the  property  of  the  estate  to  the  life  beneficiary 

•without  security  for  its  preservation  for  those  entitled  in  re- 
mainder. 

Now,  it  appears  that  in  1877  an  account  was  filed  with  the 
surrogate  by  Nathan  Fembacher,  B^ina  Fembacher  and  Samuel 
.Abraham  as  executors.  Another  was  filed  by  Nathan  Fem- 
bacher and  Begina  Fembacher  in  the  pending  accounting  pro- 
seeding  before  its  issues  were  submitted  to  the  referee.  In  the 
place  of  the  latter  a  third  has  been  since  submitted. 

The  latest  account  shows  that,  m  that  of  1877,  the  executors 
tailed  to  include  certain  assets  of  whose  existence  they  must 
ihen  have  been  advised.  The  statement  in  schedule  G  of  the 
last  account  of  the  transfer  by  the  accounting  parties  to  the 
•widow  of  such  part  of  tlie  assets  contained  in  schedule  A  as 
had  not  been  applied  to  the  payment  of  debts  and  expenses 
of  administration,  shows  that  such  assets  were  so  traasferred 
with  the  knowledge  tliat  the  widow  was  about  to  convert  them 
i|o  her  own  use  and  witli  the  object  of  affording  her  opportunity 
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of  so  doing.  In  the  account  of  1877  the  business  of  the  de- 
cedent was  alleged  to  have  been  sold  by  the  widow  to  her  sons 
Nathan,  Isaac  and  Philip  for  $6,000.  In  the  account  recently 
submitted  to  the  referee  that  business  is  declared  to  have  been 
sold  for  the  sum  of  $10,000,  payable  on  demand.  It  is  further 
alleged  that  "  no  demand  of  payment  has  ever  been  made,  as 
the  widow  was  directed  by  the  testator  prior  t#  his  death  to  give 
the  business  to  his  sons  should  she  see  fit,  and  as  she  was  author^ 
ized  to  do  under  his  wilL" 

No  direction  of  the  testator,  such  as  is  thus  described,  would 
bave  been  effectual  to  confer  the  authority  claimed,  nor  is  any 
such  authority  conferred  by  the  wiH  The  conduct  of  the  ex- 
ecutors in  omitting,  from  the  first  account,  assets  with  which 
they  should  then  have  chanred  themselves,  and  which,  as  I 
thi  they  mtentionally  oSted.  the  Bu^uent  conduct  of 
these  accounting  parties  in  falsely  representing  the  sum  for 
which  the  testator-s  business  was  disposed  of,  in  neglecting  to 
realize,  or  to  make  any  efiEort  for  realizing,  the  amount  for  which 
the  account  last  filed  declares  the  business  to  have  been  actually 
sold,  and  in  surrendering  the  entire  assets  of  the  estate  to  the- 
widow,  fuinish  sufficient  proof  of  the  improvident  management 
of  the  estate,  and  of  misconduct  on  the  part  of  the  executors 
to  justify  their  removal  from  office. 

It  is  urged  by  counsel  for  the  respondents  that,  even  if  his 
contention  respecting  the  extent  of  Mrs  Fembacher's  interest  in 
the  estate  is  erroneous,  her  co-executors  were  not  at  fault  in  surren- 
dering the  estate  into  her  hands  without  requiring  security  for 
the  remaindermen. 

The  law  upon  this  general  subject  does  not  seem  to  be  well- 
settled 

In  Westcott  agt  Chdy  (5  e/oAn.,  850),  the  chancellor  said: 
"  Formerly  the  legatee,  entitled  to  remainder  after  the  estate  for 
life,  was  allowed  to  call  upon  the  legatee  for  life,  not  only  for 
an  inventory,  but  for  security  that  the  goods  should  be  forth- 
coming at  his  deceasa  But  the  rule  of  practice  has  since  been 
altered  on  that  point"    Some  years  later  in  Cbvenhoven  agt. 
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JSchuler  (2  Paige,  122,  132),  the  chancellor  said:  "The  modem 
practice  in  such  cases  "  (that  is,  in  cases  of  bequest  for  life  with 
limitation  over  of  specific  articles),  "  is  to  require  an  inventory 
of  the  articles,  and  security  is  not  required  unless  there  is  danger 
that  the  articles  may  be  wasted  or  otherwise  lost  to  the  remain- 
dermen.'' 

It  would  seem  from  later  decisions  of  the  courts  of  this  state, 
that,  under  ordinary  circumstances,  executors  should  not  turn 
over  property  to  one  who  has  simply  a  life  estate  therein,  when 
.  such  property  is  given  in  remainder  to  another,  without  obtain- 
ing from  the  first  taker  security  for  the  protection  of  the  re- 
mainderman (Tyson  agt  Blake,  22  K  T,,  558;  Montfort  agt 
Montfori,  24  Hun,  120 ;  Livingston  agt  Murray,  68  N.  Y.,  485), 

Some  of  the  clauses  of  this  will,  however,  indicate  that  it  was 
the  testator  s  design  to  entrust  to  the  life  beneficiary  the  full 
possession  and  control  of  this  estata  Where  there  is  an  ex- 
pression in  a  will  of  such  an  intention,  its  executors  are  warranted 
unless  there  are  special  circumstances  making  such  a  course 
hazardous  in  surrendering  the  principal  of  the  estate  to  the  care 
of  the  life-tenant  without  security  {Fiske  agt  Oohb,  6  Oray,  144; 
Weeks  agt  Weeks,  5  K  R,  326 ;  Tagard  agt  Piper,  118  Mass., 
315;  Flanagan  agt  Flanagan,  supra;  Smith  agt  Van  Ostrand, 
supra). 

The  ground  upon  which  the  severity  of  the  old  practice  has 
been  somewhat  abated,  is  doubtless  this :  that  for  the  court  to 
decree  security  in  all  cases,  would  often  defeat  the  purposes  of 
the  testator.  But  whenever  it  has  appeared  that  propeiiy 
bequeathed  for  life,  with  remainder  over,  has  been  in  danger  of 
being  wasted,  secreted  or  removed,  the  courts  have  held  tliat 
the  interests  in  remainder  were  entitled  to  be  protected  by  com- 
pelling the  life-tenant  to  give  security  (2  Perry  on  Thists  [3c? 
-€d],  sec.  541). 

The  same  regard  to  a  testator's  intentions  which  led  the  chan- 
cery court  to  abandon  the  practice  of  i^uiring  security,  as  of 
ix>arse,  upon  the  mere  application  of  a  remainderman  whose 
•interests  were  in  no  practical  danger,  demand  the  exaction  of 
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aecurity  where  the  teBtator's  intentions  are  otherwise  likely  to: 
be  frustrated  by  the  conduct  of  the  tenant  for  lif ei 

Now,  in  this  case,  there  is  the  exceptional  feature  of  the  puiv 
pose  on  the  part  of  the  life  beneficiary  (a  purpose  well  known 
to  the  other  executors,  and  practicallj  countenanced  by  them)« 
of  wasting  the  fund  and  of  destroying  the  interests  of  the  re- 
maindermen  therein,  by  converting  and  appropriating  it  to  her 
individual  use  and  benefit 

Under  these  circumstances  it  seems  to  me  that  the  executors^ 
were  grossly  remiss  in  failing  to  obtain  security  for  the  secure 
transmission  to  the  remamdermen  of  the  principal  of  this  estata. 

This  failure  I  r^^ard  as  evidence  of  misconduct  and  improvi- 
dent management  by  the  executors,  and  of  unfitness  for  the  due 
administration  of  their  trusta 

It  is  the  general  practice  to  defer  the  determination  of  an  ap- 
plication of  this  character,  pending  accounting  proceedings,  until 
such  proceedings  have  terminated,  but  the  undisputed  facts  and 
the  disclosures  of  the  papers  submitted  herein,  satisfy  me  that 
no  injustice  will  be  done  to  these  executors  by  directing  their- 
immediate  removal 

Let  a  decree  be  entered  accordingly. 


CITY  COURT  OP  NEW  YORK 
Edward  A.  Ridley  et  al  agt  Thomas  Bradt. 

Bond^LiabilUy  ofwrdm  upon  a  hondeondMoned  IhtU  an  ennpfcyee  tihall  acoownt 
to  hii  emploiferfarffoodB  and  moneyB  entrwiM  to  hdi  eare — Di$UneUon  betwem^ 
**an  offlekU  bond  "  and  a  bond  given  in  th$  tuual  oourm  of  hu&ineu  IramaMmB* 
^TU  applUeaHonqf  the  Law  qfBaOment  to  the  kUtor-^StaU  ngt.  KepiniAjbk 
Lav  /.,  voL  82,  No.  18»  p.  245),  and  caeti  tKore  died  dieUngyMed. 


Thcro  Is  a  well-defined  distinction  between  the  liability  of  a  sorety  npon  a 
bond  for  the  faithful  perfomunoo  of  a  public  official's  duties,  and  that  of* 
a  surety  upon  a  bond  for  the  laithful  performance  of  the  duties  of  ou^ 
not  oocupy ing  such  a  podtlon — one  who  is  to  perform  duties  in  the  ovdir- 
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luuy  sphere  of  an  employee  lo  the  tnuiMction  of  huainen  between  priTat» 
indiyiduali  in  a  businen  communi'tj. 

Sureties  upon  an  official  bond  are  bailees,  hot  thej  are  special  bailees,  sub- 
ject to  special  obligations,  and  the  ordinaiy  laws  of  bailment  cannot  be 
invoked  to  detennine  the  degree  of  their  responsibility. 

The  ordinary  laws  of  bailment  can  be  invoked  to  detennine  the  degree  of 
the  responsibility  of  sureties  upon  a  bond  for  the  faithful  performance 
of  the  duties  of  others,  not  public  officials. 

In  an  action  upon  an  employee's  bond  which,  in  terms,  guarantees  that  he 
shall,  at  all  times,  "  account"  for  all  merchandise  intrusted  to  him»  and» 
if  he  ''fails  to  account  for  any  such  goods,"  the  surety  will  pay  for  their 
Talue: 

JSW;  that  such  employee  was  a  bailee  for  hire,  and  the  law  required  of  him 
ordinary  diligence,  and  made  him  responsible  for  ordinaiy  neglect ;  he 
was,  in  no  sense,  an  insurer  of  the  articles  or  moneys  in  his  custody,  and* 
should  not  be  held  responsible  for  the  same,  if  stolen  from  him,  without- 
any  n^ligence  or  fault  or  want  of  care  on  his  part: 

HUd,  further,  that  a  surety  on  the  bond  of  such  employee  has  a  right  to 
interpose  a  defense,  under  a  denial  of  the  allegations  of  the  complaint^ 
that  such  employee  has  accounted  for  the  goods,  admitted  to  have  been^ 
stolen^  within  a  legal  constnictioi&  of  the  terms  of  such  bond. 

IHal  term^  before  Ihe  court  and  ajury^  December^  1886. 
MonoH  far  a  new  trial  upon  the  judge's  minntea 
jE  p.  WUder,  for  plaintifE. 
Yon  Loon  &  Oapron,  for  defendant 

Hyatt,  J. — ^This  is  an  action  upon  an  employee's  bond,  wUeb. 
in  terms  guarantees  that  he  shall  at  all  times  "aooount"  for  all 
merchandise  intrusted  to  him,  and  that  if  he  "fails  to  account, 
loar  any  such  goods''  the  surety  will  pay  for  their  valuei 

The  proof  is  that  a  package  of  silk  was  intrusted  to  the  em- 
ployee for  deliveiy  and  was  never  delivered  nor  returned. 

The  defense  is,  under  denials  of  the  allegations  of  the  com* 
plaint,  that  the  goods  were  stolen  without  any  act  of  neglect  on* 
die  part  of  the  plaintiffs  employea 

Other  defenses,  to  wit: 

lirsL  That  the  bond  offered  in  evidence  besxs  date  Septem*- 
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ber  10,  1888,  this  being  written  in  ink,  and  that  the  part  of  the 
bond  containing  the  condition  thereof  bears  date  September  11, 
1882,  the  figures  being  printed,  was  cured  by  amendment  upon 
the  trial 

Second.  That  the  plaintiffs  cannot  sue  without  joining  as 
plaintiffs  the  executors  of  Edward  Ridley  (formerly  a  member 
of  the  firm).  This  is  not  pleaded  either  by  demurrer  or  answer ; 
it  is  therefore  waived  {Code  of  Oiv,  Pro.,  sec  499). 

If  this  does  not  avail,  it  is  sufficient  that  the  evidence  is  that 
the  plaintiffs,  as  surviving  partners,  have  succeeded  to  all  the 
film  property  and  are  carrying  on  the  firm  buainesa,  having 
complied  with  the  statutes  as  to  the  continued  use  of  the  firm 
name  {Matthews  agt  Siietz,  5  (Xv.  Pro.  JR.,  285). 

So  far,  in  my  judgment,  the  plaintiffs*  position  is  unassailable. 

The  question  under  consideration  is,  however,  the  right  of  the 
-defendant,  as  surety  for  the  plaintiffs'  employee,  to  interpose 
the  defense,  under  a  denial  of  the  allegations  of  the  complaint, 
that  such  employee  has  accounted  for  the  goods,  admitted  to 
have  been  stolen,  within  a  legal  construction  of  the  terms  of  the 
defendant's  bond. 

The  plaintiffs  insist  that  this  defense  is  not  within  the  words 
of  the  condition  of  the  bond,  which  are  absolute  that  the 
employee  shall  account  to  his  employers  and  that  in  default 
thereof  the  surety  will  be  responsible. 

In  support  of  this  position  the  plaintiffs  cite  many  cases, 
holding  that  sureties  upon  ^^ official  bonds^^  are,  under  all  circum- 
stances, liable  for  the  default  of  those  for  whom  they  have 
engaged  to  be  responsible,  in  case  of  any  default  or  their  failure 
to  faithfully  perform  their  acknowledged  duties. 

A  careful  examination  of  all  the  authorities  in  support  of 
this  position,  discloses  that  there  is  a  well-defined  distinction 
between  the  liability  of  a  surety  upon  a  bond  for  the  faithful 
performance  of  a  public  official's  duties,  and  that  of  a  surety 
upon  a  bond  for  the  faithful  performance  of  the  duties  of  one 
not  occupying  such  a  position-— one  who  is  to  perform  duties  in 
the  ordinary  sphere  of  an  employee,  in  the  transaction  of  business 
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between  private  individuals  in  a  business  community.  The  au- 
thorities hold  that  the  sureties  upon  an  official  bond  are  bailees, 
but  that  "they  are  special  bailees,  subject  to  special  obligations, 
and  that  the  ordinary  laws  of  bailment  cannot  be  invoked  to 
determine  the  degree  of  their  responsibility  "  (  United  States  agt 
Thomas,  16  TTott,  841> 

In  the  case  of  State  agt  Nevtn  {Alb.  Law  J.,  vol  82,  No,  IS, 
p.  245),  the  appellant  insisted  that  the  contract  of  himself  and 
his  sureties,  upon  his  official  bond,  to  faithfully  perform  his 
duties,  was  simply  that  which  the  common  law  imposed  upon  a 
bailee  for  hire,  and  that  he  should  not  be  held  responsible  for 
the  money  that  was  stolen  from  him,  without  any  negligence 
or  fault  or  want  of  care  on  his  part 

The  court  held,  that  the  '^general  rule  is  to  the  effect  that 
public  officers  who  are  intrusted  with  public  funds  and  required 
to  give  bonds  for  the  faithful  discharge  of  their  official  duties 
are  not  mere  bailees  of  the  money,  to  be  exonerated  by  the  exer- 
cise of  ordinary  care  and  diligence,  that  their  liability  is  fixed 
by  their  bond,  and  that  the  fact  that  money  is  stolen  from  them 
without  any  fault  or  negligence  upon  their  part,  does  not  release 
them  from  liability  on  their  official  bonds." 

In  the  case  of  The  United  Slates  agt  Prescott  (8  How.,  688), 
the  court  said  "  that  the  obligation  to  keep  safely  the  public 
money  is  absolute  without  any  condition  expressed  or  implied ; 
and  nothing  but  the  payment  of  it,  when  required,  can  dis- 
charge the  bond" 

The  court  placed  its  decision  solely  and  exclusively  on  the 
ground  of  public  policy.  At  page  588  (  United  States  agt  Pres- 
coti,  supra),  the  court  say :  "  Public  policy  requires  that  every 
depositary  shall  be  held  to  a  strict  accountability." 

In  all  the  cases  determining  the  liability  of  a  principal  and 
his  sureties  upon  an  official  bond,  the  doctrine  is  laid  down 
that  the  ordinary  laws  of  bailment  cannot  be  invoked  to  deter- 
mine the  degree  of  their  responsibility,  and  that  the  defense 
npon  an  unconditioned  bond  for  the  performance  of  official 
VoLw  m.  13 
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duties,  that  money  was  stolen  without  n^ligence  or  fault,  or 
want  of  care  on  the  part  of  the  officer,  is  not  within  the  con- 
dition of  such  a  bond. 

It  is  true  that  in  United  States  agt  PrescoU  {supra)  the  court 
say :  "  that  the  objection  to  this  defense  is,  that  it  is  not  within 
the  condition  of  the  bond,  and  this  would  seem  to  be  conclu- 
Biva 

This,  however,  is  not  the  ground  upon  which  the  court  based 
their  decision,  as  before  stated  the  text  of  the  same  conclusively 
shows  that  such  decision  rests  entirely  upon  principles  of  public 
policy. 

If,  in  the  words  of  BRADiiEY,  J.  ( United  States  agt  Thomas)^ 
''it  is  evident  that  the  ordinary  laws  of  bailment  cannot  be 
invoked  to  determine  the  degree  of  their  {public  officials) 
responsibility,"  it  is  an  irresistible  corrollary  that  the  ordin  ry 
laws  of  bailment  can  be  invoked  to  determine  the  degree  of  the 
responsibility  of  sureties  upon  a  bond  for  the  faithful  perform- 
ance of  the  duties  of  others,  not  public  officials 

The  position  of  the  plaintifEs'  driver,  who  failed  to  account 
for  articles  delivered  to  him,  was  one  of  trust  for  the  benefit  of 
both  parties,  or  of  both  or  one  of  them  and  a  third  party  (in 
this  case  his  bondsman,  the  defendant) ;  the  driver  was  a  bailee 
for  hire,  the  law  required  of  him  ordinary  diligence  and  made 
him  responsible  for  ordinary  neglect  {Slory  on  Bailments^  25) ; 
he  was  in  no  sense  an  insurer  of  the  articles  or  moneys  in  his 
custody,  and  should  not  be  held  responsible  for  the  same,  if 
stolen  from  him,  without  any  negligence  or  fault  or  want  of 
care  on  his  part 

In  the  case  at  bar,  the  defendant  (plaintiffs'  driver's  surety) 
adduced  proof  that  the  articles  intmsted  to  his  (the  driver's) 
care  were  stolen  from  him,  without  his  negligence  or  fault,  and 
claimed  that  an  account  to  the  plaintiffs  of  such  fact  was  within 
the  conditions  of  the  bond  and  a  fulfillment  of  its  terma 

If  this  is  the  correct  l^al  constmction  of  the  unconditioned 
bond  of  the  defendant,  that  the  plaintiffs'  driver  should  account 
for  all  articles  dclivorcil  to  him,  it  follows  that  the  driver  could 
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not  be  held  responsible  as  a  bailee,  if  a  principal  upon  a  bond, 
sustaining  such  a  defense. 

An  elementary  principle  of  law  then  determines  that  if  the 
plaintiffs  cannot  recover  against  the  principal  (the  driver)  they 
cannot  recover  against  his  surety,  the  defendant 

The  affirmative  defense  that  the  plaintiffs'  articles  were  stolen 
from  their  driver,  without  any  negligence  or  fault  or  want  of  care 
on  his  part,  should  have  been  submitted  to  the  jury. 

The  omission  to  so  submit  and  the  direction  of  the  coxirt  to 
find  a  verdict  for  the  plaintiffs,  was  error. 

It  follows,  therefore,  that  the  verdict  should  be  set  aside  and 
a  new  trial  ordered 


NEW  YORK  COMMON  PLEAS. 

Daniel   Donovan,  respondent,  agt  Robert  G.   Cornell, 

defendant  and  appellant 

Order  cf  arreA — CodA  of  CivU  Procedure,  9eeiion$  640-550 — Complaint^' 
When  eaute  of  action  and  cautte  of  arrest  n*>t  idenUeal — W/ien  facts  author' 
uing  an  arrest  need  not  be  set  out  in  Vie  complaint,  nor  is  proof  of  th&a^ 
wtJdn  the  issties  Vtat  a  jury  are  to  try. 

Where  a  complnint  allcgecl  a  deliveiy  to  defendant,  a  commission  mer- 
cJuint.  or  <;cooi1k  to  bo  sold  for  cash,  for  plaintiff,  to  whom  the  proceeds, 
after  deducting  commissions,  were  to  be  paid ;  that  defendant  sold  the 
goods  but  refused  to  pay  over  the  amount  due,  and  converted  it  toliis 
own  use. 

Ihld^  ih-a  the  action  was  upon  contract  and  the  allegation  of  conversion 
of  llic  proceeds  was  mere  sun)lu$ajG:c ;  and  a  groinid  of  arrest  based  upon 
h  cluim  tlint  defendant  acted  in  a  fiduciary  ca|)acity  is  extrinsic  to  the 
cause  of  actitin,  so  that  a  motion  on  aftidavits  at  s|iccial  term  to  vacate 
tlie  onicr  of  arrest  siiould  have  been  decided  on  the  merits,  and  it  was 
error  for  ilic  court  to  refuse  to  i^ass  ut^ou  the  question,  deeming  it  a 
proper  one  for  the  Jury  on  the  trial  of  the  action. 

General  Term,  Decemher,  1S85. 
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Before  Labremore,  P.  J,y  J.  P.  Daly  arid  Van  Hoesen,  JJ. 

AffeaIj  from  an  order  of  the  general  term  of  the  cily  courts 
affirming  an  order  which  denied  the  motion  of  defendant  to 
vacate  an  order  of  arrest 

The  complaint  alleged  the  deliveiy  between  March  80  and 
April  8,  1885,  by  plaintiff  to  defendant,  "who  during  thai 
time  was  a  commission  merchant,"  of  one  hundred  and  seventy 
sheep  and  lambs  to  be  sold  for  plaintiff  for  cash,  and  after 
deducting  defendant's  commissions  of  twenty  cents  a  head^ 
to  pay  the  balance  of  the  price  to  plaintiff;  that  defendant 
sold  the  sheep  and  lambs  for  $724.35,  which  he  received ;  that 
his  commissions  amounted  to  $85.40,  leaving  due  to  plaintiff 
$688.95,  which  plaintiff  demanded,  but  which  defendant  re- 
fused to  pay,  "and  converted  to  his  own  usa"  The  order 
of  arrest  was  granted  upon  an  affidavit  of  plaintiff  stating  the 
facts  of  the  complaint  and  omitting  the  allegation  of  conver- 
sion. 

Defendant  moved  upon  affidavit  and  an  answer  denying  in 
part  the  allegations  of  complaint  and  plaintiff's  affidavit,  and 
setting  up  new  matter.  He  alleged  that  he  received  no  goods 
from  plaintiff,  but  that  all  his  dealings  were  with  Richard 
Donovan,  plaintiff's  father,  upon  an  agi*eement  by  which  the 
latter  was  to  consign  sheep  and  lambs  to  defendant  to  be 
sold  on  commission;  that  under  the  custom  of  commission 
merchants  in  his  line  of  business,  he  accounted  to  his  consignee 
every  Saturday,  giving  his  individual  check  for  the  amount 
of  sales,  irrespective  of  his  having  idealized  the  proceeds,  and 
dating  the  checks  ahead  for  his  accommodation ;  that  lie  gave 
his  checlcs,  after  January,  1883,  to  the  order  of  plaintiff,  at  the 
request  of  Richard  Donovan ;  that  on  April  4,  1885,  he  gave 
his  check  (post  dated  April  8,  1885)  to  plaintiff's  oixler  for 
$913.26,  in  full  of  sales  since  the  previous  Satunlay,  which 
check  was  paid ;  that  between  April  sixth  and  ninth  he  rcccivcd 
sheep  and  lambs  alleged,  which  lie  sold  paitly  for  cash,  but 
mo.stly  on  terms  of  cixhI it  as  theretofore;  that  on   April  ninth. 
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lie  made  an  assignment  for  the  benefit  of  creditors,  because  be 
<x>uld  not  meet  his  check  given  to  one  Odenheimer,  due  April 
ninth,  for  $3,423,  owing  to  his  failing  to  realize  on  sales  made 
by  him^  including  those  made  for  plaintiff,  or  Bichard  Donovaa 

The  motion  to  vacate  the  order  of  arrest  was  denied.  The 
judge,  at  special  term,  in  his  opinion,  considered  the  question 
presented  by  the  pleadings  and  affidavits,  viz.,  whether  the 
fiduciary  relation  existed  between  the  plaintiff  and  defendant, 
or  whether  the  defendant  was  authorized  to  mingle  the  money 
collected  with  his  own,  and  so  became  a  mere  debtor  to  plaintiff 
for  the  amount  due ;  but  the  judge  would  not  decide  the  ques- 
tion, deeming  it  a  proper  one  for  the  jury  on  the  trial  of  the 
action. 

The  order  denying  the  motion  to  vacate  the  order  of  arrest 
was  affirmed  at  the  general  term  of  the  city  court,  the  opinion 
tendered  stating  that  the  cause  of  action  and  the  cause  of 
arrest  are  identical ;  that  the  complaint  allied  that  defendant 
received  plaintiffs  moneys  in  a  fidudaiy  capacity ;  that  in  this 
▼iew  of  the  case  the  order  of  arrest  should  not  be  vacated  at 
special  term,  except  upon  evidence  so  dear  as  to  leave  no  pos- 
nble  doubt  in  the  mind  of  the  court  upon  the  questions  pre- 
sented ;  that  this  is  not  such  a  case,  and  even  assuming  that  the 
order  of  arrest  was  granted  upon  extrinsic  facts,  the  justice  at 
special  term  was  correct  in  refusing  to  vacate,  and  for  these 
reasons  and  the  grounds  stated  in  the  opinion  of  the  special 
term  the  order  must  be  affirmed 

Horace  Sbcot^  for  appellant 

JoaejJi  C  Wd/j  for  respondent 

T.  T  Daly,  J. — The  complaint  allied  a  cause  of  action 
upon  contract  The  dilation  of  conversion  of  the  proceeds 
of  sale  was  mere  surplusage  On  the  trial  such  allegation  will 
be  disregarded  and  plaintiff  allowed  to  recover  upon  contract 
{Cimawjhiy  agt  Nichols^  42  K  K,  83).     Even  if  the  complaint 
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alleged  that  the  defendant  received  the  proceeds  in  a  fiduciary 
capacity,  no  proof  of  that  allegation  would  be  essential  to  plain- 
tiffs recoveiy;  a  ground  of  arrest,  based  upon  a  claim  that 
defendant  acted  in -a  fiduciary  capacity,  is  extrinsic  to  the  cause 
of  action.  It  is  not  necessary  to  make  such  an  allegation  in  the 
complaint  in  order  to  sustain  an  order  of  arrest  Where  such 
allegation  is  contained  in  the  complaint,  but  no  order  of  arrest 
has  been  granted,  the  defendant  would  not  be  subject  to  exe- 
cution against  the  person  {Segelken  agt  Meyer^  94  K  K,  478). 

It  follows  from  these  authorities  that  the  cause  of  action  here 
and  the  cause  of  arrest  are  not  identical,  and  that  the  jury, 
upon  the  trial  of  this  action,  will  not  have  to  pass  upon  the 
questions  which  are  involved  in  the  arrest  of  defendant  It 
was  the  duty  of  the  court  to  decide  upon  the  pleadings  and 
affidavits  whether  the  relation  between  plaintiff  and  defendant 
was  one  of  personal  trust  and  confidence  in  the  latter,  or  that 
of  consignee  and  commission  merchant,  as  alleged  in  the  answer 
{FeurUea  agt  Mayorga^  7  Daly^  108).  And  see  on  this  subject 
MeniU  agt  Thomas^  7  Dcdy,  895;  Clark  agt  Pinckney^  50 
Barb.^  226;  Duguid  agt  Edwards^  id^  288;  Sutton  agt  De 
Camp,  4  Abb.  {K  /S),  483 ;  StoU  agt  King,  8  How.  Pr.,  298. 

The  city  court  did  not  examine  the  question  presented  by 
the  affidavits  in  the  light  of  this  duty,  but  referred  it  to  the 
jury  on  the  trial  This  is  the  express  decision  of  the  special 
term ;  and  the  general  term,  while  it  does  state  that  "  assuming 
that  the  order  of  arrest  was  granted  on  extrinsic  facts,  we  are 
of  opinion  that  the  justice  was  correct  in  refusing  to  vacate," 
finally  concludes  that,  for  these  reasons  and  "  upon  the  ground 
stated  in  the  opinion  of  the  court  at  special  term,"  the  order 
must  be  affirmed.  This  puts  the  affirmance  upon  the  ground 
that  in  the  language  of  the  special  term  opinion  "  the  jury  will 
be  called  upon  to  weigh  and  determine  when  the  cause  is  tried  " 
the  question  of  right  to  arrest,  "  which  cannot  be  intelligently 
decided  in  the  present  instance  in  advance  of  the  trial."  Under 
the  decision  in  Segelken  agt  Meyer,  above  cited,  this  view 
appears  to  be  erroneous,  and  the  order  should  be  reversed  to 
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the  end  that  the  motion  to  vacate  the  order  of  arrest  may  be 
heard  upon  its  merits. 

Van  Hoesen,  J. — This  action  is  not  for  the  conversion  of 
personal  property,  and  an  order  of  arrest  could  not  be  granted 
under  section  649.  The  action  is  for  money  had  and  received 
by  a  &ctor,  and  the  only  authority  for  an  order  of  arrest  is 
the  third  subdivision  of  section  650.  The  facts  authorizing  an 
airest  should  not  be  set  out  in  the  complaint,  nor  is  proof  of 
them  within  the  issues  that  the  jury  are  to  try.  A  juiy  could 
never,  therefore,  pass  upon  the  question  which  chief  justice 
McAdam  said,  in  his  opinion,  he  would  leave  to  them  for 
decision.  The  question  is  not  to  be  decided  by  a  jury,  but  by 
a  judge  at  the  special  term,  and  therefore  I  concur  with  judge 
J.  P.  Daly  in  reversing  the  order. 

ZiAKREMORS,  P.  J. — The  Order  is  one  affecting  a  substantial 
i^t,  and  is  properly  appealable  within  subdivision  8,  section 
8191  of  the  Code  of  Civil  Procedure.  The  facts  alleged  in 
the  complaint  establish  an  action  for  conversion,  the  plaintiff 
claiming  the  identical  proceeds  realized  from  the  property  to 
be  sold.  That  the  prayer  of  the  complaint  demands  a  money 
judgment  in  no  way  changes  the  form  of  the  action  {Trunninger 
flgt  Bvsch,  7  Daly,  124 ;  King  agt  Arnold,  84  K  Z,  668 ; 
Oreentree  agt  Bosenstockj  61  id.,  688).  It  is  true  that  the  answer- 
ii^  affidavits  used  upon  the  motion  to  vacate  the  order  of  arrest 
show  that  the  transaction  between  the  parties  was  one  ex  con- 
imctu,  but  the  &cts  alleged  in  the  compkint  (as  before  stated) 
<^haracterize  the  transaction,  and  the  plaintiff  must  stand  or  fall 
upon  their  proof,  as  allied  in  his  complaint 

The  order  appealed  from  must  be  affirmed,  with  costs. 
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ClTT  COURT  OF  NEW  YORK 
Mathildb  Kaissb  agt  Isidob  Ejiiseb. 

BmtvolmU  90cUtif—DmgnaUng  benefieiarjf-^  Meaning  <f  fJu  Unrm  "lig4l 

hein^—BMoeation  bu  wlL 


Bolomoii  W.  EftlMT  joined  the  "Matual  Belief  Aaociation,'' and  dedg- 
nated  "his  l^gal  hein"  as  the  beneficiaries  of  the  death  benefits,  agpe- 
gating  $1,000: 

SM,  (1)  that  the  designation  was  valid:  (2)  that  the  phrase  "legal  heirs" 
means  next  of  kin  or  relatives  bj  blood,  and  excludes  the  widow;  (8)  ihat 
the  designation  once  legally  made  cannot  be  revoked  by  a  new  de8i|;na- 
tion  made  by  the  last  will  of  the  deceased  member,  and  (4)  that  usder 
the  designation  originally  made  the  brother  and  only  legal  heir  ol  the 
deceased  was  entitled  to  take  the  fund  to  the  exclusion  of  the  widow, 
and  notwithstanding  the  will 

IVial  Term,  Jamiary,  188& 

Tbial  by  the  oourt  without  a  jiuy. 

Hiusey  Brothers  and  Hi  F.  Lippoldf  for  pluntiflL 

D.  &  RUterbandj  for  defendant 

McAdam,  C.  J. — Solomon  W.  Kaiser,  the  husband  of  the 
plaintifE,  departed  this  life  on  the  28th  day  of  September,  1884, 
being  at  the  time  a  member  in  good  standing  of  the  "  Mutual 
Belief  Association  of  New  York,"  a  benevolent  society  incor* 
porated  under  the  laws  of  this  state  The  constitution  of  the 
society  {art  8)  declares  that  the  ^'  object  of  the  association  shall 
be  to  pay  a  fund  to  the  designated  bcncnciaries  of  its  deceased 
members,  and  in  other  lawful  ways  to  protect  and  care  for  their 
families."  Article  8  pmvidcs  that  the  death  benefits  shall  be 
paid  to  the  beneficiary  designated  by  the  deceased  member,  and 
if  no  designation  is  made,  the  fund  is  to  go  to  the  widow. 
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Instead  of  omiUmg  to  make  any  designation,  and  allowing  the  • 
fund  to  go  to  the  widow  by  force  of  the  article  seferred  to,  Mr. 
Kaiser  filed  a  designation  directing  that  the  benefits  be  paid 
to  his  "l^al  heirs."    This  he  had  the  right  to  do,  even  Uy- 
the  exclusion  of  his  widow  {Durian  agt  The  Central  Verein^  7 
Daly,  168> 

The  phrase    "I^al  heira,"   although  generally  a  term  of 
description,  has  a  well  defined  meaning,  and  whether  applied 
to  real  estate  or  pensonalty,  it  includes  only  next  of  kin  or  rela- 
tiyes  by  blood,  and  excludes  the  widow  {Tiiman  agt  Davisy  95- 
N.  Z,  17)l     The  designation  required  by  a  benefit  society  is 
sufficiently  complied  with  by  any  form  of  words  sufficient  to- 
make  knovm  the  intention  of  the  party  (7  Daly,  supra),  hence 
the  use  of  the  words  ^^  legal  heirs  "  was  a  proper  mode  of  desig- 
nating the  beneficiary.    Bequeathing  the  sum  in  question  to^ 
another  by  will  not  brought  to  the  knowledge  of  the  relief  asso- 
ciation until  after  the  testator's  death  does  not  operate  as  a  new 
designation.    The  testator  bad  no  interest  in  the  fund  which, 
could  descend  or  upon  which  a  will  could  operate,  but  simply 
a  power  of  appointment  which  if  not  exercised  before  his  death 
in  the  manner  specified  in  the  by-laws  became  inoperative  {lid- 
Jenberg  agt  Distrid  No.  1,  Ac.;  94  N.  K,  580). 

The  testator  c^tainly  could  not  by  will  change  the  bene- 
ficiary named  in  a  life  insurance  policy,  for  the  contract  was 
to  pay  the  person  named — no  other — and  the  same  principle 
applies  with  equal  force  to  a  relief  society  which  contracts  to 
pay  to  designated  beneficiaries  Tliey  alone  can  claim  the  fund 
and  enforce  the  contract  The  plaintiff  sued  the  rclicf  associa- 
tion to  recover  the  stipulated  death  benefits  which  amount  to- 
$1,000,  and  on  its  application  for  interpleader,  the  fund  was 
deposited  in  court,  and  Isidor  Kaiser,  the  legal  heir,  who  made 
claim  to  the  fund,  was  suUstitutcd  as  defendant  in  the  ]>Iacc  and 
stead  of  the  ivlief  association. 

The  detcrniinatiun  of  the  litigation  is  narrowed  down  to  the 
8iD«^lc  issue — which  of  the  two  rival  claimants  is  cntitleil  U>- 
Vol.  ill.  14 
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the  fund;  and  this  in  turn  involves  the  question — which  of 
the  rival  claimants  had  a  valid  claim  against  the  relief  associa- 
tion. The  application  of  the  settled  principles  before  referred 
to  requires  me  to  find  that  the  defendant,  the  brother  and  onlj 
heir  of  the  deceased  (95  N.  Y.,  supra)^  as  the  designated  bene- 
ficiary, is  entitled  to  the  fund  in  courts  to  the  exclusion  of  the 
widow. 
Judgment  accordingly,  with  costs. 


SUPREME  COURT. 


ICart   Holland   and  others  agt   Frederick    S)[YTH  and 
another,  executors,  &a,  of  Tho^ias  Gunning,  deceased 

WiU — Beguedfor  nuMe$  vaUd, 

Jl  tcBtamentaiy  piovisioQ  for  masses  for  the  benefit  of  the  tortator's  soul  Is 

▼alid  and  should  be  upheld. 

Kings  County^  TVuiZ  TVmi,  January^  1886. 

K  H.  Benny  for  plaintiE 

David  ifcClure^  for  defendant  Smyth. 

CuLLEN,  J. —  In  this  case  the  testator  has  given  his  residuary 
estate  to  hi^  executors  to  be  cxi)cndcd  for  masses  for  the  benefit 
of  his  soul.  In  Gilman  ngt  McArdU  (99  N.  K),  a  gift  inter 
vivos  for  that  puqx)se  was  held  a  valid  contmct  It  is  claimed, 
probably  corixx;tly,  that  the  case  cited  is  not  decisive  of  the  one 
at  bar,  because  here  is  a  testamentary  disi)osition  instead  of  a 
contract  The  objection  urged  to  this  as  a  tcsUimenuiry  di.s|x>* 
siticm  is  that  it  fails  as  a  trust  for  the  want  of  a  living  bene- 
ficiary. Such  an  objection  docs  not  apply  to  a  charity  under  tlio 
English  law,  and  it  seems  scttlcil  by  authority  that  such  pait  of 
the  English  common  law  of  clmriuiblc  uses  lictramc  the  law  of 
this  state  ( WilUams  agt  WilUams,  8  N.  V.,  527 ;   Owens  agt 
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Mtssumary  Society^  14  id,^  298 ;  Beekman  agt  Bousor^  23  id.^ 
^98).  As  a  rule,  all  pious  uses  were  within  tha  law  of  charities 
\Perry  on  ThistSy  sec  78).  But  it  is  contended  that  this  use  is 
an  exception,  because  it  was  dictated  by  desire  for  personal 
advantage  to  the  testator,  and  some  authorities  support  this 
daizn.  The  trial  court  so  held  in  the  case  of  Oilman  agt 
McArdk. 

But  granting  that  this  bequest  is  not  for  a  charitable  use,  I 
am  still  of  opinion  it  must  be  upheld  Provisions  for  monu- 
ments and  expenses  of  funerals  are  common  in  wills,  and  while 
in  most  cases  thej  have  been  assumed  to  be  good,  rather  than 
the  question  of  their  validity  discussed,  still,  whenever  the 
question  has  directly  arisen  they  have  been  upheld.  In  Bair^ 
bridges  Appeal  (97  Penn.,  482),  the  testator  directed  his  whole 
residuary  estate  to  be  expended  in  a  monument  It  was  held 
that  the  executor  had  a  right  to  apply  all  the  estate  remaining 
in  his  hands  for  that  purpose  In  answer  to  the  claim  of  the 
next  of  kin,  the  court  say :  "  We  will  not  consider  the  wisdom 
•or  folly  of  this  disposition.  He  had  a  right  to  make  it  He  did 
make  it  We  can  see  no  cause  to  set  his  will  at  naught  or 
impair  its  force." 

In  DetwiUer  agt  Hartman  (37  N.  J,  Equity)^  testator  directed 

his  executors  to  erect  a  monument  at  a  cost  not  exceeding 

:$50,000  nor  less  than  $40,000.     It  was  held  that  the  trust  to 

buy  a  burial  plot  and  erect  the  monument  was  valid.     In  the 

opinion  delivered  in  the  case,  the  chancellor  says:     "To  hold 

otherwise  would  be  to  deny  the  right  of  the  testator  to  dispose 

of  his  estate.    It  is  conceded  that  a  testator  may  make  pro- 

irisioii  by  his  will  for  the  erection  of  a  memorial  to  himself  at 

his  grave,  but  his  right  to  provide  for  one  so  expensive  as  that 

which  this  testator  contemplated,  and  for  which  he  has  pmvided 

in  his  will,  is  denied.    It  is  obvious  that  if  the  right  to  dispose 

of  any  port  of  his  estate  exists,  as  it  undoubtedly  does,  this 

court  cannot  limit  its  exercise." 

In  the  case  of  Mellick  agt  Gtmrdians  of  the  Asylum  (1  Jacobs^ 
ISO),  the  master  of  the  mils  held  the  .same  doctrine. 
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In  CoUt  Executara  agt  Higgs  (27  N.  J.  Equity,  808)  it  waa 
held  that  the  executors  could  recover  of  the  devisee  a  legacy 
to  erect  a  fence  around  the  burial  lot  of  the  testator's  mother, 
where  the  l^acy  had  been  chai^ged  upon  the  land 

In  Emmons  agt  Hickman  (12  Hun,  426),  justice  GiLBSBl 
flays:  "It  was  competent  for  the  testator  to  direct  that  the 
whole  estate  be  spent  for  funeral  services  and  a  monument" 
It  must  be  admitted,  however,  that  this  remark  was  obiter. 

In  The  MaMer  of  the  accounting  of  Frazer  (92  N.  Y.,  239),  the 
will  directed  the  executors  to  expend  a  sum  not  exceeding 
$2,000  in  the  burial  lot  of  the  testator's  father-in-law.  Question 
having  arisen  as  to  the  propriety  of  certain  expenditures  under 
this  provision,  the  expenditures  were  held  proper,  the  validity 
of  the  direction  itself  passing  unchallenged 

Bequests  of  this  character  for  funerals  or  monuments  cannot* 
be  sustained  as  charities,  though  some  remarks  of  Mr.  Perry,  in 
his  work  on  Ihuts  {sec  706),  would  support  such  a  claim.    I 
think  the  learned  author  has  fallen  into  an  error.    The  crucial 
test  whether  legacies  are  charitable  is  the  application  of  the  law 
of  mortmain  and  the  rale  against  peipetuitiea    Ineverycase 
within  my  research  in  which  the  question  has  arisen,  l^acies- 
for  the  erection  of  monuments  have  been  held  not  within  the 
mortmain  act,  and  hence  valid  when  chaiged  on  land,  and  lega- 
cies for  the  continuous  repair  of  monuments  void  as  creating 
perpetuities.    In  all  the  cases  the  decision  has  been  rested 
squarely  on  the  ground  that  the  puipose  was  not  a  charity.    So- 
in  the  case  of  DelwiUer  agt  Hartman,  though  the  trust  for  the 
erection  of  the  monument  was  held  good,  the  trust  for  its  repair 
was  held  bad 

It  follows  that  there  is  a  certain  class  of  testamentary  dispo- 
sitions, the  object  of  which  is  solely  the  benefit,  real  or  sup- 
posed, of  the  testator,  or  the  gratification  of  his  desires,  which, 
if  trusts,  are  not  cliarities,  nor  do  they  have  any  beneficiary, 
yet  nevertheless  arc  unquestionably  valid  The  precise  legal 
doctrine  on  which  they  rest,  the  coses  do  not  state.  It  may  be 
that  they  arc  not  to  be  treated  as  trusts,  but  as  conditional  lega*- 
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'Cies,  ao  that  if  the  executors  or  donee  fail  or  refuse  to  carry  out 
the  objects  for  which  the  legacies  are  given,  the  legacies  would 
revert  to  the  estata  However,  that  may  be,  in  this  case  the 
donee  is  dischai^ng  the  conditions  imposed  by  the  testator, 
and  the  question  does  not  arise 

I  think  a  provision  for  masses  for  the  benefit  of  the  testator's 
soul  is  exactly  akin  to  a  provision  for  his  funeral  or  monument 
while  decent  burial  is  given  by  the  law  out  of  even  an  insol- 
vent's estate.  I  think  the  monument  is  no  more  an  adjunct 
or  concomitant  of  burial  than  the  masses.  One  testator  may 
direct  his  whole  estate  expended  in  the  pomp  of  a  funeral 
pageant,  a  second  in  a  monument  to  commemorate  his  name, 
^  third  in  religious  services  for  the  benefit  of  his  souL  It  is  a 
matter  of  taste  and  of  religious  faith.  I  think  all  the  directions 
:are  of  the  same  general  character  and  equally  good  in  law. 

The  conclusion  here  reached  is  supported  by  the  able  opinion 
of  the  late  surrogate  of  this  county  in  The  Matter  of  Hagenr 
meyer's  WiU  (12  Abb.  [N.  G],  432> 

Judgment  for  defendant 


SUPREME  COURT. 


Henby  a.  Gadsden,  respondent,  agt  Edward  H.  Woodward^ 

appellant 

Douglass  Dixon,  respondent,  agt  Edward  H.  Woodward, 

appellant 

Oodecfdml  Procedure,  eeetione  523,  887  and  12U— OorporatioM-- Actum 
offoinst  trtu'ee  to  recover  corporate  debte  as  penalty  for  failure  to  file  annual 
report — Defendant  cannot  serve  an  unverified  answer  to  a  verified  comr 
plaint — Defendant  not  privileffcd  as  a  witness  under  section  837  of  Code  of 
drfU  Procedure — Judgment  cannot  be  entered  on  application  to  the  clerk — 
Action  ex  delicto  not  ex  contractu. 

A  complaint  in  an  action  against  a  trustee  to  cliorge  him  with  a  corporate 
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debt  by  reason  of  the  failure  to  file  an  annual  report,  when  Tended  re-. 
quires  a  verified  answer. 

In  such  an  action  the  defendant  would  be  obliged  to  testify,  if  called  as  a  ^ 
witness,  against  himself  and  is  not  privileged  under  section  887  of  the  - 
Code  ;  disproving  Hvghan  agt.  Woodward  (3  How.  Ft,  [N.  8  ],  127.) 

The  action  is  not  one  specified  in  1214  of  the  Code,  and  judgment  cannot., 
be  entered  by  application  to  the  clerk,  but  an  application  must  be  made 
to  the  court. 

Where  a  defendant  is  served  with  a  verified  summons  and  complaint  in  an 
action  to  charge  him  as  a  trustee  of  a  corporation  with  a  corporate  debt, 
by  reason  of  the  failure  of  the  corporation  to  file  nu  annual  report,  he 
must  serve  a  verified  answer  and  the  plaintiff  will  not  be  couipelled  to 
receive  an  unverified  answer. 

Where  the  plaintiff,  in  such  an  action,  upon  the  service  of  an  unverified . 
answer  to  a  verified  complaint,  returned  the  answer  with  notice  that  the- 
plaintiff  elected  to  treat  it  as  a  nullity  and  thereupon  entered  judgment 
without  application  to  the  court.  Heldt  that  the  order  of  the  special  term 
refusing  to  vacate  such  a  judgment  wtis  erroneous,  and  that  the  judgment 
should  be  vacated  because  the  action  was  not  an  action  on  contract  within 
the  meaning  of  section  1214  of  the  Code. 

First  Department^  General  Term,  OctcbeTj  1885. 
Before  Davis,  P.  J.,  Beady  and  Daniels,  J.  J. 
Appeals  from  two  orders  of  judge  Lawrence 

First  Denying  the  defendant's  motion  to  compel  the  plaintiff 
to  receive  the  defendant's  unverified  answer. 

Second.  Denying  defendant's  motion  to  vacate  a  judgment 
entered  by  the  plaintiff  upon  application  to  the  clerk,  without, 
notice  to  the  defendants,  required  by  section  1219  of  the  Code. 

James  R  Dill  [Dill  A  Chandler),  attorneys  for  appellant 

First  The  defendant  was  entitled  to  serve  an  unverified 
answer  because  under  section  523  of  the  Code,  the  verification 
may  be  omitted  "where  a  paity  pleading  would  be  privileged 
from  testifying  as  a  witness  concerning  an  allegation  or  denial 
contained  in  the  pleadings."  In  an  action  such  as  this,  the 
defendant  is  privileged  from  testifying  as  a  witness  concerning; 
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tiie  aUegatloQS  of  the  complaint^  because  under  section  837  of 
the  Code  a  party  is  excused  from  giving  an  answer  which  will 
tend  •'  to  expose  him  to  a  penalty  or  forfeiture  {Hughen  agt 
Woodvxird,  2  How.  Pr.  [N.  &l  127) 

Second  A  complete  answer  to  the  question,  as  to  whether 
this  action  is  a  penalty  or  forfeiture  within  the  meaning  of  sec- 
tion 837  of  the  Code,  is  to  say  that  these  exact  words  "  penalty 
or  forfeiture,"  are  used  elsewhere  in  the  Code,  and  have  been 
passed  upon  by  the  Court  of  Appeals,  as  follows :  Section  388 
prescribes  that  an  action  for  "  a  penalty  or  forfeiture  must  be 
brought  within  three  years"  {Merchants'  Bank  agt  Bliss,  36 
Ni  Y.,  412 ;  Su>kes  agt  Siickney,  96  id.,  326,  and  cases  cited). 
Section  983  prescribes  tiiat  an  action  "  to  recover  penalty  or  for- 
feiture must  be  brought  within  the  county  where  the  cause  of  ac- 
tion arose,"  Veeder  agt  BaJcer  (83  N,  T.,  156)  holding  that  an  action 
such  as  this,  is  an  action  to  recover  a  penalty  or  forfeiture.  Sec- 
tion 1897  of  the  Code  provides  that,  in  an  action  "  to  recover  a 
penalty  or  forfeiture,  an  indorsement  must  be  made  upon  the 
summons  "  (  Vernon  agt  Palmer,  48  Supr.  Ct,  231),  is  to  the  effect 
that  an  action  such  as  this  is  an  action  within  this  section  of  the 
Code.  The  judgments  entered  are  void,  because  section  1214 
is  limited  to  actions  on  contract  This  is  not  an  action  on  con- 
tract^ but  is  to  recover  a  penalty  ©r  forfeiture.  See  cases  above 
dted,  Halsted  agt  Dodge  (61  Supr.  Cl,  179),  Wilds  agt  Suydam 
(64  i^  y],  173),  holding  that  by  uniting  an  action  against  a 
trustee  with  an  action  on  contract,  renders  the  complaint  demuiv 
rable  {Victoria  W.  P.  &  R  M.  Co.  2^  Beecker,  97  K  Z,  651). 
The  defendant  was  entitied  to  notice  of  assessment  by  tiie  clerk 
(Oode,  sec  1219> 

Wtlmot  S  Pagcj  for  the  respondent 

L  The  complaint  having  been  verified,  the  answer  served 
must  also  be  verified,  and  the  denial  of  the  motion  to  compel 
tlie  receipt  of  the  unverified  answer  was  proper  under  the  cu> 
cimistancea     "  Where  a  pleading  is  verified,  each  subsequent 


118  HOWARD'S  PRACTICE  REPORTa 

Gadaden  agt  Woodward. 

pleading,  except  a  demurrer,  or  the  general  answer  of  an  infant 
by  his  guardian  ad  Utem,  must  also  be  verified  But  the  verifi- 
cation may  be  omitted  in  a  case  where  it  is  not  otherwise  spec- 
ially prescribed  by  law,  where  the  party  pleading  would  be 
privileged  from  testifying  as  a  witness,  concerning  an  allegation 
or  denial  contained  in  the  pleading.  A  pleading  cannot  be  used 
in  a  criminal  prosecution  against  the  party,  as  proof  of  a  fact 
admitted  or  alleged  therein  "  {sec  528,  Code  of  Oivil  Pro),  Under 
this  section  the  defendant  is  not  privileged,  either  as  a  witnes  or 
as  to  verifying  his  answer.  The  failure  of  the  trustees  to  file 
the  annual  report  was  not  a  misdemeanor,  and  no  fine  could  be 
imposed  by  law.  The  liability  created  by  the  statute  is  in  the 
nature  of  liquidated  damages,  chargeable  against  the  trustees 
upon  their  failure  to  file  the  annual  report,  and  the  measure  of 
that  liability  is  based  upon  the  accrued  indebtedness  of  the  cor- 
poration. Even  though  fraud  had  been  alleged,  the  answer 
must  be  verified  {sec  529,  Code  Civ.  Pro.), 

n.  The  answer  sought  to  be  interposed,  sets  up  the  statute  of 
limitations.  This  defense  does  not  involve  the  merits,  and  the 
answer  must  be  verified  or  it  may  be  disregarded  and  treated  as 
a  nullity.  Dilatory  defenses  must  be  verified  {sec  618,  Code  of 
Oiv.  Pro. ;  Fredericks  agt  Taylcrr,  52  N.  Z,  596). 

in.  The  judgment  was  regularly  taken  and  entered.  No 
application  to  the  court  was  necessary  under  the  circumstances 
{sees.  420, 1212, 1213  of  Civil  Pro.).  The  imverified  answer  was 
at  once  returned  upon  receipt  with  a  notice  electing  to  treat  it 
as  a  nullity  {sec  528,  Code  Civ.  Pro.).  Judgment  was  not  en- 
tered until  after  the  entry  of  the  order  denying  defendant's 
motion  to  compel  plaintiff  to  accept  the  unverified  answer. 
The  action  is  brought  for  the  recovery  of  a  debt,  and  not  to 
recover  a  penalty.  No  penalty  attaches  to  any  default  of  the 
trustees,  without  there  is  an  existing  debt  against  the  corpoiu- 
tion.  The  remedy  is  cotemporaneous  and  concurrent  against 
the  defaulting  trustees  and  corporation,  and  can  only  be  resorted 
to  for  the  collection  of  a  debt  due  from  the  corporation.  A  re- 
covery had  against  the  corporation,  the  liability  ceases — or  if 
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the  recoyery  is  bad  against  the  defaulting  trustees,  the  creditor 
cannot  recover  as  against  the  corporation,  but  the  defaulting 
trustees  may  be  subrogated,  and  may  compel  contribution  and 
payment  from  their  oo-de&ulting  trustees.  The  trustees,  by 
their  default,  become  sureties  for  the  accrued  debts  of  the  cor- 
poration {Janes  agt  Barlow,  62  K  Z,  202,  205).  The  debt  de- 
mand by  the  plaintifi  has  accrued.  It  is  capable  of  being 
liquidated  and  an  assessment  made  by  the  clerk  {sea  420  of  Code 
of  Oiv,  Pro,),  The  defendant  stands  upon  the  record,  and  is,  in 
&ct,  in  de&Lult|  and  thus  must  be  taken  to  have  admitted  both 
the  right  of  recovery  and  its  amount  {BuUard  agt  Sherwood, 
85  K  n,  258,  265> 

IV.  The  judgment  should  not  be  disturbed  even  though  an 
application  to  the  court  should  be  held  to  be  proper.     There  is 
no  pretense  that  the  present  judgment  would  have  been  more 
favorable  to  defendant,  Woodward,  or  for  a  smaller  amount,  if 
application  had  been  made  to  the  court  instead  of  the  clerk. 
No  substantial  right  has  been,  or  can  be,  affected,  and  the  error 
or  defect,  if  any,  must  be  disregarded  {sec  723,  Code  of  Oiv.  Pro.), 
This  was  so  under  the  old  Code  {sec  176 ;  Whitehead  agt  Pecare, 
6  Haw.,  85)l     Neglect  to  apply  to  the  court  for  judgment^  when 
necessary,  is  a  mere  irregularity  {Bissdl  agt  K  Y.  C.  IL  Jb  Cb., 
67  Barb.,  885).     To  set  aside  an  irregular  judgment,  the  moving 
party  must  show  that  he  is  prejudiced  or  injured  by  it  {Oreen 
agL  Warren,  14  Him,  434).     In  this  case  the  court  very  prop- 
erly says :  "  If,  however,  it  should  be  conceded  that  the  judg- 
ment of  the  plaintiff  was  irregularly  entered,  it  does  not  follow 
that  it  should  be  set  aside,"  and  further:  "No  mere  trivial 
irr^ularity  should  be  permitted  to  deprive  a  party  of  a  lien 
fairly,  but  irregulary,  it  may  be,  acquired"  {citing  case  of  Bank 
of  Buffalo  agt  Ckmry,  22  Wend.,  680;  4  Wai£s  Pr.,  632,  and 
tases  cited;  Bojcon  agt  Copsy,  IKY.,  195.   Union  Bank  agt 
miss,  36  id.,  631 ;  MitcheU  agt  Van  Buren,  27  wi,  800 ;  Hatch 
agt   Ckntrai  National  Bankj  78  id,  487^90). 
Vol.  del  10 
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Bradt,  J* — This  action  was  brought  to  enforce  a  liabili^ 
incurred  as  allied  by  the  defendants  and  his  oo-trustees,  in 
consequence  of  their  failure  te  file  an  annual  report  as  trasteea 
of  the  Pjrolusite  Manganese  Company.  The  summons  was 
personally  served  on  the  appellant  defendant  within  the  state, 
and  the  complaint  was  duly  verified.  The  defendants  answered 
separately,  but  the  defendant  Woodward  served  an  unverified 
mLer,  which  was  returned  the  day  it  waa  served,  with  a  nodce 
electing  to  treat  it  as  a  nullity  pursuant  to  section  628  of  the 
Code  of  Civil  Pn>cedura  On  the  13th  of  May,  1885,  the 
appellant  made  a  motion  to  compel  the  plaintiff  to  receive 
the  unverified  answer,  which  motion  was  denied  and  an  order 
entered  Judgment  was  subsequently  entered  as  on  a  default 
for  want  of  an  answer  in  an  action  upon  contract  and  therefore 
upon  application  to  the  clerk  only. 

Thereafter  the  defendant  moved  to  set  aside  the  judgment  as 
irregularly  entered,  which  motion  was  denied  This  appeal 
involves  the  propriety  of  both  orders  denying  the  motions  men- 
tioned The  appellant  insists,  this  being  an  action  to  recover  a 
penalty,  that  he  is  not  bound  by  the  provisions  of  the  Code  to 
answer  under  oath  the  allegations  in  the  complaint  And  this 
view  seems  to  be  predicated  of  a  number  of  decisions  declaring, 
as  they  certainly  do,  the  action  to  be  in  its  nature  ex  delicto  and 
in  its  character  penaL  It  was  so  pronounced  in  the  case  of  the 
Merchant's  BanJc  agt  Bliss  (85  N,  T.,  412),  and  since  that  decision, 
as  observed  by  chief  judge  Ruger,  in  JSiokes  agt  Stidcney  (96 
K  Y.J  826),  the  subject  of  actions  under  the  section  of  the 
statute  of  1848  which  create  tiie  liabilities  of  trustees  upon 
facts  alleged  in  this  action,  "has  frequently  been  under  the 
consideration  of  this  court,  with  the  uniform  conclusion  that 
the  actions  therein  provided  for  are  penal  in  character  and  are 
not  in  any  respect  based  upon  the  theory  of  affording  com- 
pensation to  the  injured  party  for  damages  sustained  by  reason 
of  the  omission  complained  ol''  The  logical  effect  of  these 
decisions  which  he  states,  is  to  classify  such  actions  under  those 
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usually  designated  as  actions  ex  delicto  and  which  at  common 
law  were  extinguished  by  the  death  of  the  tort  feasor. 

The  Code,  however,  by  section  528,  provides  that  where  a 
pleading  is  verified,  each  subsequent  pleading,  except  a  de- 
murrer, must  also  be  verified.  And  further,  that  the  verifica- 
tion may  be  omitted  in  the  action  where  the  party  would  be 
privileged  from  testifying  as  a  witness  concerning  an  allegation 
or  denial  contained  in  the  pleading,  and  section  837  declares 
that  a  witness  shall  not  be  excused  from  answering  a  relevant 
question  on  the  ground  only  that  the  answer  may  tend  to 
establish  the  fact  that  he  owes  a  debtor,  or  is  otherwise  subject 
to  a  civil  action ;  but  provides  that  this  does  not  require  a  wit- 
ness to  give  an  answer  which  would  tend  to  accuse  himself  of  a 
crime  or  misdemeanor,  or  expose  him  to  a  penalty  or  forfeiture. 
Nor  does  it  vaiy  any  other  rule  respecting  the  examination  of 
a  witness.  The  theory  of  the  appellant,  therefore,  is  that  this 
is  an  action  ex  delicto  for  a  penalty,  and  that  as  he  could  not  be 
required  to  appear  as  a  witness  and  answer  any  question  which 
would  expose  him  to  a  judgment  for  a  penalty,  he  is  not  bound 
to  verify  his  answer. 

It  will  doubtless  have  been  observed  that  section  837,  to 
which  reference  has  been  made,  expressly  declares  that  the  wit- 
ness shall  not  be  excused  from  answering  any  relevant  question 
on  the  ground  only  that  the  answer  may  tend  to  establish  the 
fact  tliat  he  owes  a  debt  or  is  otherwise  subject  to  a  civil  suit 
It  is  true  that  the  statute  of  1848,  under  which  this  action  was 
brought  subjects  a  Uiistec  who  fails  to  comj)ly  with  some  of 
the  prrivLsioJLs  of  that  statute  to  a  penalty  which  in  this  par- 
ticular instance  is  tlie  i>a\Tnent  to  the  cralitor  of  a  debt  due 
from  the  coriK)^^!)]).  In  other  woixls,  it  extends  the  liability 
of  the  corix)i"ation  to  the  trustee  and  imposes  uf^on  him  the 
obligation  U^  pay  the  indebtedness.  It  is  not,  however,  a  pen- 
alty i;i  the  sense  of  a  forfeiture,  as  in  the  case  of  Henry  agt 
Scdina  Bank  (1  K  >'•  83).  and  upon  which  the  appellant 
heivin  relics.  There  it  appeal's  that  if  Chapman,  the  witness, 
had  comnuttcxl  Uie  act  complained  of,  he  forfeited  not  only 
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twice  the  amount  of  the  loan  which  he  made  on  behalf  of  the 
bank  with  which  he  was  con^iected,  but  likewise  forfeited  the 
debt  itself.  Hence  the  word  penalty  or  forfeiture,  used  in  sec- 
tion 887,  would  seem  to  be  used  in  the  same  sensa  In  other 
words,  the  penalty  as  to  which  the  witness  may  be  excused 
from  testifying  necessarily  must  involve  a  forfeiture,  as  illus- 
trated by  the  case  to  which  reference  has  just  been  mada 
And  thk  must  be  a  forfeiture  as  contradistinguished  from  the 
liability  to  pay  a  debt  It  must  be  characterized  by  the  loss  ol 
'  some  right,  privilege,  estate,  honor,  office  or  effects  by  an 
offense,  crime,  breach  of  condition  or  other  act 

It  is  true  that  the  obligation  imposed  to  pay  the  debt  is  a 
quasi  forfeiture  of  a  man  s  property,  but  that  the  legislature 
intended  to  make  a  distinction  between  it  and  such  a  penalty 
as  mentioned  is  very  clear,  for  the  reason  which  has  already 
appeared,  namely,  an  express  declaration  that  the  witness  should 
not  be  excused  bom  answering  where  the  answer  would  tend 
only  to  establish  that  he  owed  a  debt  or  was  otherwise  sub- 
jected to  a  civil  suit  And  this  view  is  confirmed  by  the  defi- 
nition, first,  of  a  criminal  action  and,  secondly ,^oi  a  civil  action. 
A  criminal  action  is  one  prosecuted  by  the  people  of  the  state 
against  a  person  charged  with  a  public  offense  for  the  punish- 
ment thereol  Every  other  action  is  a  civil  action  {see  BUss* 
Annotated  Code,  1877,  p.  1008> 

We  liave  been  referred  on  this  subject  to  the  case  of  Clapper 
agt  Fitzpatrick  (8  How.,  814),  decided  in  1848.  That,  however, 
was  an  action  of  assault  and  battery  and  the  section  und^ 
which  it  was  decided  was  quite  different  from  that  now 
under  consideration,  as  will  be  seen  by  an  examination  of  that 
casa 

We  are  also  referred  to  the  case  of  Hughumen  agt  Woodward 
{Atigust  No.,  1885,  How.  Pr.,  127),  in  which  the  general  term 
of  the  city  court  held  that  in  an  action  such  as  this  a  defendant 
was  privileged  from  answering  any  question  concerning  the 
facts  alleged  in  the  complaint  and  could  not  be  compelled  to 
answer  upon  an  examination  before  trial  any  question  which 
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WGold  support  the  daim  of  the  defendants  either  against  him 
or  his  co-defendanta 

The  learned  justice  who  wrote  the  opinion  in  that  case,  re- 
garded the  action,  and  properly,  as  penal  in  its  character,  and 
held  that  under  the  provisions  of  section  837,  to  which  refer- 
ence has  been  made  herein,  and  the  case  of  Henry  agt  Salina 
Bank  {suprci)^  a  party  was  not  required  to  be  a  witness. 

We  cannot  follow  that  case,  however,  because  we  think  that 
the  distinction  between  actions  purely  penal  involving  for- 
feiture, and  actions  in  the  nature  of  a  forfeit  which  would 
merely  impose  the  payment  of  a  debt,  was  not  considered 

For  these  reasons,  it  is  thought  that  the  motion  to  compel 
the  plaintiff  to  receive  an  unverified  answer  was  properly 
deni^  and  that  the  order  appealed  from  should  therefore  be 
sustained 

A  different  result^  however,  has  been  arrived  at  with  r^ard 
to  the  motion  to  set  aside  the  judgment,  upon  the  ground  that 
it  was  irregularly  obtained.  It  appears  that  an  affidavit  of 
merits  had  been  served,  and,  as  we  have  already  learned,  an 
answer  also;  but  the  latter  was  returned  because  it  was  not 
verified.  The  action  is  clearly  not  ex  contractu^  as  appears  from 
the  cases  already  cited,  and  to  which  may  be  added  Macomb  agt 
KT.aa7idKRRRCo.{b9N.T.,  176),  Wild  agt  Saydam 
(64  K  T.,  178),  Easterly  agt  Batixmr  (65  N.  Z,  262>  And 
not  being  an  action  ex  contractu,  the  clerk  was  not  authorized, 
under  section  1212  of  the  Code  of  Civil  Procedure,  to  enter  the 
judgment,  the  complaint  not  setting  forth  one  or  more  causes 
of  action  embraced  within,  and  contemplated  by,  section  420  of 
the  Coda 

It  is  contended,  however,  by  the  respondent  that,  assuming 
the  judgment  to  have  been  irregularly  entered,  the  defendant  is 
not  prejudiced,  and,  therefore,  it  should  not  be  set  aside,  inas- 
much as  the  appellant  cannot  set  up  any  meritorious  defensa 
The  response  to  this  is,  that  the  answer  is  not  before  us,  and 
that  an  affidavit  of  merits  is  upon  file,  which  is  regarded  as  de- 
structive of  the  contention  mentioned 
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.  For  these  reasons  it  is  thought  that  the  order  appealed  from, 
in  reference  to  the  unverified  answer,  should  be  affirmed^  and 
the  order  in  regard  to  the  vacation  of  the  judgment  should  be 
reversed  without  costs  of  either  party  of  this  appeal  These 
conclusions  each  apply  to  three  other  cases  pi'esented  at  the 
same  time  this  appeal  was  heard,  and  involving  the  question 
discussed  and  disposed  ol 

Ordered  accordingly. 

Daniels  and  Davis,  JJ.,  concur. 


SUPREME  COUET. 
Bradley  agt  Fanshawe. 

Cofnplaiint — Suffldencp  of,  in  an  action  for  wrongful  conversion — Code  of 

Civil  Procedure^  section  1721. 

In  an  action  to  recover  damages  for  the  wrongful  conversion  of  certain 
bonds,  a  complaint  alleging  ''that  at  a  certain  time  this  plaintifT,  at  re- 
quest of  defendant,  delivered  said  bonds  to  defendant,  as  his  agent,  for 
the  purpose  and  upon  the  agreement  that  the  defendant  would  sell  the 
same  at  a  price  satisfactory  to  the  plain  lifF,  the  proceeds  of  sale,  when 
due,  to  be  immediately  delivered  to  this  plaintiff,  and,  if  not  sold,  re- 
turned upon  demand  to  this  plaintiif ;  that,  prior  to  tlie  commencement 
of  this  action,  plaintiff  duly  demanded  from  the  defendant  the  return  of 
said  bonds,  but  the  defendant  has  refused  to  return  said  bonds,  or  any 
of  them,  to  plaintiff,  but  has  wrongfully  converted  the  same  to  his  own 
use  to  the  damage  of  the  plaintiff,  &c. : " 

HMt  that  the  complaint  contains  every  fact  necessary  to  give  to  the  plain- 
tiff his  right  to  relief.  There  is  a  sufficient  allegation,  that  there  has 
been  a  proper  demand,  and  a  refusal  on  the  part  of  the  defendant: 

Beld,  further,  that  a  wrongful  conversion  by  the  defendant  of  the  properly 
is  sufficiently  alleged: 

Held,  also,  that  the  allegation  that  the  bonds  were  duly  demanded  from  the 
defendant  is,  in  effect,  a  statement  of  the  fact  that  the  plaintiff,  in  accord- 
ance with  the  contract,  duly  demanded  the  return  of  the  bonds.  And 
this  allegation  also  negatives  any  idea  that  there  had  been  a  sale  of  tho 
bonds  by  the  defendant. 

Special  Term^  Decemher^  1885. 
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Lawrence,  J, — Section  1721  of  the  Code  of  Civil  Procedure 
relates  to  an  action  for  the  recovery  of  a  chattel,  or  in  other 
words  to  an  action  of  replevia  This  is  not  an  action  for  the 
recovery  of  chattels,  but  an  action  to  recover  damages  for  the 
wrongful  conversion  of  the  bonds  mentioned  in  the  complaint, 
or  in  other  words  an  action  of  trover. 

I  am  therefore  of  the  opinion  that  the  complaint  in  this  case 
states  facts  sufficient  to  constitute  a  cause  of  action.  The  allega- 
tion in  the  complaint  is  "that  in  the  month  of  September,  1884^ 
this  plaintiff  at  request  of  defendant  delivered  said  bonds  to 
defendant  as  his  agent,  for  the  puipose  and  upon  the  iigreement 
that  the  defendant  would  sell  the  same  at  a  price  satis&cttory  to 
the  plaintifiL  the  proceeds  of  sale  when  due  to  be  immediately 
<lelivered  to  this  plaintiff,  and  if  not  sold  returned  upon  demand 
t#  this  plaintiff.  That  prior  to  the  commencement  of  this  action 
plaintiff  duly  demanded  from  the  defendant  the  return  of  said 
bonds,  but  the  defendant  has  i-efuso-l  to  return  said  bonds  or 
any  of  them  to  plaintiff,  but  lias  wrongfully  converted  the  same 
t )  his  own  use  to  the  damage  of  the  plaintiff  in  the  siun  of 
$t,750." 

It  seems  to  me  that  every  fact  which  is  necessary  to  give  to 
the  plaintiff  the  right  to  relief  is  contained  in  the  paragraphs  of 
the  complaint  above  quoted  The  goods,  if  not  sold,  were  to 
be  retiuKied  upon  demand  to  this  plaintiff  The  allegation  is 
that,  prior  to  the  commencement  of  the  action,  the  plaintiff  duly 
demanded  from  the  defendant  the  return  of  said  bonds,  but 
that  the  defendant  has  refused,  &c. 

Surely  this  is  a  sufficient  allegation  that  there  h^  been  a 
proper  demand  and  a  refusal  on  the  part  of  the  defendant  {see 
Allen  agt  Patterson^  8  Sdden^  476).  After  alleging  that  the 
defendant  has  refused  to  return  said  bonds  or  any  of  them  to 
the  plaintiff,  it  is  further  averred  that  he  has  wrongfully  con- 
verted the  same  to  his  own  use,  &a 

It  seems  to  me  that  this  allegation  sufficiently  states  a  wrong- 
ful conversion  by  the  defendant  of  the  property.  If  not  sold, 
;he  bonds  were  to  be  returned  upon  demand  to  the  plaintiff.     T 
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r^ard  the  allegation  that  the  bonds  were  duly  demanded  from 
the  defendant  as  in  effect  a  statement  of  the  fact  that  the  plain- 
tiff, in  accordance  with  the  contract^  duly  demanded  the  return 
of  the  bonds  {see  Bostvnck  agt  Dry  Goods  Bank^  67  Barh,^  449 ; 
AUen  agt  Patterson^  3  Selden^  476;  Becker  agt  MatUiews^  2 
Keman,  313).  This  allegation  also,  in  my  opinion,  negatives, 
as  is  contended  by  the  counsel  for  the  plaintiff,  any  idea  tiiat 
there  had  been  a  sale  of  the  bonds  by  the  defendant 

There  must  be  judgment  for  the  plaintiff  upon  the  demurrer, 
with  leave  to  the  defendant  to  answer  over  on  payment  of  costs. 


SUPREME  COURT. 


Caleb  William  Lobing,  executor,  &c.,  agt  Amos  Binnet 

and  another. 

Summom — Snviee  hjf  pubUeaUon — Buffideney  cf  iertiM —  Ood»  of  CM  1V#- 

eedure,  ieetians  U2,  44a-72d. 

Where,  in  proceedings  for  the  service  of  the  summons  in  an  nction  upon 
parties  without  the  state  by  publication,  the  requirements  of  the  stotute 
were  complied  with  except  that  when  a  copy  of  the  summons  and  com- 
plaint was  mailed  to  each  non-resident  named  in  the  order,  the  notice 
accompanying  the  copy  summons  so  mailed,  instead  of  being  the  notice 
that  was  published  with  the  summons,  stating  that  the  summons  was 
served  by  publication,  puj'suant  to  an  order  of  the  Judge  who  made  it» 
was  a  notice  that  tlio  summons  was  served  without  tiie  (ttate  of  New 
York,  pursimnt  to  tlie  order  of  the  Judge,  and  except  that  the  notice 
which  w:i.s  publislied  failed  to  Itc  dinx^tcd  to  tlie  defcuduuts  alone  who 
were  to  be  served  with  the  summons  by  publicatiou  : 

Hdd,  tliHt  tlie  failure  lo  comply  with  the  nKjuiremcnts  of  the  Code  in  theso 
respects  did  not  so  fur  invalidate  the  service  as  lo  deprive  the  court  of 
jurisdiction  over  these  absent  defendants. 

First  Bepartineni,  General  Term^  Bcccntho'^  1885. 
JSg/iw-e  Davis,  P.  J.,  Brady  and  Daniels,  J.  J. 
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Appeal  by  James  M.  Jackson  from  an  order  denying  a 
motion  made  in  his  behalf  to  be  dischaiged  from  his  obligation 
as  purchaser  of  real  estate  sold  under  the  judgment  in  this 
action. 

WiUiam  Man^  lot  appellant 

WSHam  Watson  and  Oeorge  W.  Van  Slych^  for  respondents 

Daniels,  J. — The  sale  was  made  under  a  judgment  obtained 
for  the  construction  of  the  wUl  of  the  testatrix,  and  directing  the 
sale  of  the  premises  known  as  17  Madison  avenue.  The  pur- 
chaser refused  to  receive  and  accept  the  title  because  of  a  failure 
to  comply  with  the  requirements  of  the  Code  prescribing  the 
proceedings  to  be  taken  for  the  service  of  the  summons  upon 
certain  infant  and  adult  defendants  residing  out  of  this  state. 
The  infants  were  each  of  them  over  the  age  of  fourteen  years, 
and  were  liable  to  be  served  with  the  summons  as  non-resi- 
dent defendants  by  complying  with  the  directions  contained  in 
the  Code  on  this  subject  Upon  an  affidavit  reasonably  suf- 
ficient for  that  purpose,  an  order  of  publication  was  made  in 
the  usual  form  directing  the  service  of  the  summons  to  be  made 
upon  the  defendants  residing  in  other  states  by  publication, 
and  by  mailing  a  copy  of  the  summons  and  complaint  to  each 
of  said  def  endanta 

In  compliance  with  this  order,  a  copy  of  the  summons  and 
complaint,  and  of  the  order  of  publication,  was  mailed  to  each 
non-resident  defendant  at  his  or  her  place  of  residence,  as  that 
was  directed  by  the  order,  and  the  summons  itself,  with  a  notice 
attached  thereto,  was  published  in  the  newspapers  designated  in 
the  order.  But  instead  of  the  notice  which  was  published  with 
the  summons,  stating  that  the  summons  was  served  by  publicar 
tion,  pursuant  to  an  order  of  the  judge  who  made  it,  as  that 
was  required  by  section  442  of  the  Code,  the  notice  directed  by 
section  443  was  published,  stating  that  the  summons  was  served 
Vol.  m.  16 
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without  the  state  of  New  York,  pursuant  to  an  order  of  the 
judge.  The  notice  which  was  published  also  failed  to  be  di- 
rected to  the  defendants  alone,  who  were  to  be  served  with  the 
summons  by  publicatioa  And  the  point  now  to  be  determined 
is,  whether  the  failure  to  comply  with  the  requirements  of  the 
Code  in  these  respects,  so  far  invalidated  the  service  as  to  de- 
prive the  court  of  jurisdiction  over  these  absent  defendants. 

Applications  were  made  on  behaL  of  the  infants  for  die  ap- 
pointment of  a  guardian  ad  litem,  and  such  a  guaixlian  was 
'  appointed  for  them,  who  appeared  in  tbeir  behalf  in  the  actioiL 
But  it  is  not  important  that  any  particular  stress  should  be 
placed  upon  this  fact,  for  the  reason  that  the  adult  defendants 
residing  out  of  the  state,  and  also  served  in  this  manner,  did 
not  appear  in  the  action. 

The  disposition  of  the  case  must,  therefore,  depend  upon  the 
question  whether  jurisdiction  was  acquired  over  these  defend- 
ants residing  in  other  states  By  the  proceedings,  as  they  appear 
to  have  been  taken. 

As  the  summons  was  served  by  publication,  and  not  by  the 
'  delivery  of  a  copy  of  it  to  the  respective  defendants  out  of  the 
state,  they  each  received  by  the  papers,  which  were  mailed 
to  them,  all  that  was  required  should  be  sent  to  them. 

The  practice  to  this  extent  is  controlled  and  regulated  by 
'  section  440  of  the  Code,  which,  by  its  effect,  dii*ects  that  the 
copies  of  the  summons,  complaint  and  order  should  be  mailed 
to  the  defendants,  to  be  served  at  the  place  or  places  where  they 
would  probably  receive  matter  transmitted  through  the  post- 
offica  This  section  was  fully  complied  with,  and  as  the  places 
to  which  the  copy  summons,  complaint  and  order  were  mailed 
appear  to  be  the  places  of  residence  of  the  respective  defend- 
ants to  whom  they  were  sent  by  mail,  it  is  to  be  presumed  that 
they  received  these  copies,  and  in  that  manner  acquired  all  the 
information  concerning  the  action,  and  the  authority  to  serve 
the  summons  by  publication  which  the  law  provided  they  should 
hava 

They  were  in  this  manner  informed  of  the  object  and  design 
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of  the  action,  and  summoned  to  appear  and  present  their  de- 
fense, by  way  of  answer,  or  that,  in  default  thereof,  judgment 
would  be  taken  against  them  for  the  relief  demanded  in  the 
complaint^  and  the  authority  for  making  this  service  was  dis- 
closed by  the  copy  of  the  order  accompanying  the  other  papers. 
The  same  result  was  also  attained  by  the  publication,  which 
was  in  fact  made  by  the  summons  itself,  and  neither  of  the* 
defendants,  if  reliance  was  placed  upon  the  form  of  the  publica- 
tion, could  have  been  misled  to  his  or  her  prejudice  by  the 
statement  in  the  notice  t Uat  the  summons  was  served  without 
the  state  of  New  York,  r^stead  of  its  being  stated  that  it  was 
served  by  publication,  l^'or  the  residue  of  the  notice  was 
required  to  be  and  was  identical  in  both  classes  of  cases,  and 
that  contained  the  information  that  the  summons  was  served 
pursuant  to  an  order  of  a  judge  of  the  court,  as  that  notice  was 
required  to  be  given  by  each  of  these  sections  of  the  Coda 
Whether,  therefore,  the  notice  stated  that  the  summons  was 
served  without  the  state  of  New  York  or  by  publication  was 
not  important  for  the  purpose  designed  to  be  accomplished  by 
the  notice  required  in  the  one  case  to  be  published  or  in  the 
other  to  be  served  upon  the  defendants.  For  by  either  form  of 
notice  the  essential  information  would  be  given  that  service  of 
the  summons  was  made  under  the  authority  of  an  order  of  a 
judge  of  this  court,  and  the  information  was  further  given  when 
that  order  was  made,  and  where  it  could  be  found.  The  sub- 
stantial objects  intended  to  be  accomplished  by  the  notice  were 
accordingly  secured,  even  if  the  defendants  relied  upon  the 
publication  itself,  for  it  clearly  appeared  from  it  that  the  publi- 
cation was  made  under  and  by  virtue  of  the  authority  vested  in 
the  judges  of  the  court  over  this  subject  And  as  that  informa- 
tion was  clearly  supplied,  it  could  not  be  important,  as  a  matter 
of  jurisdiction,  whether  the  notice  stated  that  the  summons  was 
served  by  publication  or  without  the  state  of  New  York,  pur- 
suant to  the  order  of  the  judga  The  summons  itself  was  the 
important  document  When  that  was  served  in  the  manner 
directed  by  the  Code,  whether  it  was  by  publication  or  by 


124  HOWARD'S  PRACTICE  REPORTS. 

Loring  agt.  Binney. 

flervice  personally  upon  tlie  defendant  without  the  state,  the 
court  acquired  jurisdiction  over  the  pei'son  of  the  defendant 
served  This  has  been  provided  for  by  section  416  of  the  Code 
declaring  that  a  civil  action  is  commenced  by  the  service  of 
the  summons,  and  as  the  suit  was  commenced  by  that  service 
the  failure  literally  to  comply  with  the  directions  concerning  the 
form  of  the  notice  which  was  to  be  published,  but  not  in  fact 
served,  or  required  to  be  served,  upon  either  of  the  defendants, 
was  no  more  than  an  irregularity  which  would  not  deprive  the 
court  of  the  jurisdiction  obtained  by  the  service  of  the  summons 
in  compliance  with  the  directions  of  the  order  for  its  publication. 

This  mode  of  service  included  not  only  the  formal  publication 
of  the  summons,  but  also  the  mailing  of  a  copy  of  the  summons 
and  complaint,  and  of  the  order  of  publication,  to  each  one  of 
these  defendants.  When  that  was  done  and  the  period  of  publi- 
cation had  elapsed  the  summons  was  completely  served  in  the 
action,  and  the  court  could  afterwards  rightfully  proceed  to  • 
adjudicate  upon  the  rights  of  the  parties,  notwithstandi{^g  this 
defect  in  the  form  of  the  notice  which  was  published. 

The  omission  of  the  names  of  the  defendants  to  be  sei^ved  by 
publication  in  the  notice  was  a  defect  still  more  formal,  and 
could  by  no  possibility  have  misled  either  of  the  defendants, 
for  the  order  of  publication  itself  contained  these  ])amcs,  and 
fully  supplied  all  the  information  which  the  addition  of  the 
names  to  the  notice  would  have  secured 

Upoix  this  general  subject  the  Code  has  further  provided,  by 
section  723,  that  "In  every  stage  of  the  action  the  court  must . 
disregard  an  error  or  defect  in  the  pleadings  or  other  proceed- 
ings which  does  not  aSect  the  substantial  rights  of  the  adverse  - 
party." 

These  were  clearly  errors  or  defects  of  this  description,  for  tbe- 
omission  of  the  names  of  the  defendants  who  were  to  bo  served* 
by  publication  from  the  notice,  and  the  stsitenicnt  in  it  that  the- 
defendants  were  served  with  the  summons  witliout  the  state  of 
New  York,  in  place  of  the  statement  that  tlicy  were  served  by 
publication,  could  by  no  possibility  alTi.HJt  any  substantial  rights 
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-of  either  of  these  defeodants.  For,  aside  from  these  defects  in 
the  notice,  they  were  supplied  with  complete  information,  either 
by  the  summons  and  notices  as  they  were  published  or  by  the 
copies  of  the  papers  which  were  mailed  to  them,  or  by  both, 
that  an  action  was  being  commenced  in  which  judgment  would 
be  obtained  as^ainst  them  by  default  if  they  failed  to  appear  and 

.answer,  and  diat  the  proceedings  for  coWiencing  Sin  this 
manner  were  authorized  and  sanctioned  by  an  order  of  a  judge 
of  the  court,  as  that  had  been  provided  for  by  the  law  of  the 
stata  And  that  was  all  that  it  was  substantially  important  for 
their  protection  that  either  of  the  defendants  should  know  con- 
cerning the  proceedings  that  were  carried  on.   They  had  provided 

'them  with  the  opportunity  of  appearing  and  litigating  the  case, 
and  informed  them  of  the  consequences  of  their  failure  to  do 
that^  and  of  the  time  within  which  their  appearance  for  the  pur- 
pose of  contesting  the  action  was  required  to  be  made.  Cases 
involving  similar  points  of  practice  have  already  been  presented 
to  the  courts,  where  at  least  as  liberal  a  construction  of  the  act 
as  that  which  has  been  indicated,  has  been  sanctioned  {McCuUy 

.agt  Hdler,  66  How.,  468 ;  ThisiU  agt  Thiatle,  id,  472 ;  Orvis 
agt  Goldschmidty  2  K  Y.  Oivil  Procedure  Bep,,  814 ;  McCoon  agt 
K  T.  Cent,  Ac,  W  N.  Z,  176,  178-9;  Gibbon  agt  Frill,  93 
idL,  98).  Both  by  the  construction  plainly  required  to  be 
given  to  these  sections  of  the  Code  and  by  force  of  these  authori- 
ties, the  proceedings  taken  in  this  action  to  acquire  jurisdiction 
over  the  absent  defendants  require  to  be  sustained.  The  pur- 
chaser, therefore,  will  obtain  a  valid  title  to  the  property  sold 
to  him  under  the  proceedings  in  the  action,  and  he  should  be 
required,  as  he  was  by  the  order  from  which  the  appeal  has  been 
taken,  to  complete  his  purchase.  But  while  that  order  should 
be  affirmed,  it  should  be  without  costs,  for  the  reason  that 
greater  care  should  have  been  observed  in  the  proceedings  to 
comply  literally  with  what  the  Code  has  presa'ibod  as  the 
manner  in  which  they  should  be  taken. 
Davis,  P.  J.,  and  Braby,  J.,  concurred 
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NEW  YORK  CITY  COURT. 
Lawrence,  appellant^  agt  Burrell,  respondent 

Landlord  and  tenant-  ^PhetM  uihich  eanttUute  a  eonstrueUve  eviction,  and  jus- 
tified a  tenant^*  abandonm'nt  ofpremieee. 

In  an  action  against  the  tenant  of  rooms  in  an  apartment  bouse,  for  rent, 
it  appeared  that  the  steam  heat  agreed  by  the  landlord  to  be  supplied  was  < 
inadequate:  that  additional  heat  became  essential  to  a  proper  enjoyment 
of  tl^e  premises;  that  the  flues  and  chimneys  were  defective  or  improp- 
erly constructed ;  that  her  apartments  were  often  filled  with  dense 
smoke,  and  that  the  elevator  service  was  inefficient: 

Hdd,  that  these  grievances  were  an  obstruction  to  the  beneficial  enjoyment 
of  the  premises,  constituting  a  constructive  eviction,  and  justified  the 
tenant's  abandonment. 

Oeneral  Term,  January,  1886. 

Be/ore  Hawes,  Hall  and  Browne,  JJ. 

Appeal  from  a  judgment  of  the  defendant,  entered  npon  ta 
yerdict,  and  from  an  order  denying  a  motion  for  a  new  trial 

Oeorge  W,  /Sepliena,  for  appellant 

Ira  D.  Warren,  for  respondent 

Browne,  J. — The  question  arising  upon  this  appeal  ia^ 
whether  the  facts  urged  by  the  defendant  in  her  exoneration 
fix)m  liability  for  rent  under  the  terms  of  the  lease,  in  evidence, 
constitute  a  constructive  eviction,  and  justified  her  in  abandon- 
ing the  premisea 

A  definition  of  eviction,  well  applied  to  the  case  at  bar.  is 
found  in  ifcAdam^s  Landlord  and  Tenant  {at  2^  478),  wliere  it 
is  said,  that  "  an  eviction  is  where  there  has  been  an  ol)struct.ion 
to  the  beneficial  enjoyment  of  the  premises,  and  a  diminution  of 
the  consideration  of  the  contract,  by  the  acts  of  the  landloixl,  or 
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with  his  permission,  or  by  paramount  title,  although  these  acts 
do  not  amount  to  a  physical  eviction,  if  they  are  so  Ul^al  and 
monstrous  as  to  be  equivalent  to  it" 

The  defendant  established  on  the  trial  that  the  heating  appa- 
ratus in  the  premises  occupied  by  her,  and  in  fact  throughout 
the  entire  building,  was  inadequate  for  the  purposes  of  supply- 
ing sufficient  warmth  to  the  inmates ;  that  it  became  necessary 
in  addition  to  build  grate  fires  to  heat  the  rooms,  but  that  the 
flues  and  chimneys  were  defective  or  so  constructed  that  they 
reversed  the  laws  of  nature,  and  instead  of  carrying  the  smoke 
and  gases  from  the  grate  fires  skyward  to  commingle  with  the  . 
outer  atmosphere,  cau  ed  them  to  descend  into  the  apartments 
occupied  by  the  defendant;  that  her  rooms  were  frequently 
filled  with  smoke  not  only  from  her  own  fires,  but  from  those 
maintained  by  other  tenants  in  the  house ;  that  by  reason  of 
the  density  of  the  smoke  it  was  sometimes  found  impossible  to  ^ 
distinguish  objects  across  the  room,  and  often  in  the  coldest 
and  most  inclement  weather  it  became  necessary  to  throw  open 
the  windows  to  permit  the  smoke  to  leave  the  rooms,  rendering  . 
her  occupancy  very  trying,  an  annoyance  and  a  nuisanca 

It  was  also  contended  by  the  defendant  that  the  elevator  ser- 
vice was  inefficient,  and  that  she  was  frequently  deprived  of   ■ 
the  use  of  the  elevator  in  carrying  her  to  and  from  her  apart- 
ments, on  the  fourth  floor  of  the  building. 

The  questions  were  litigated  between  the  parties,  and  the 
facts  submitted  to  the  jury,  and  their  finding  in  favor  of  the 
defendsmt  aflinnatively  established  the  facts  that  the  steam  heat 
agreed  by  the  landloixl  to  be  supplied  was  inadequate ;  that 
additional  heat  Invame  essential  to  a  prr>per  enjojrment  of  the  . 
premises ;  that  the  flues  and  chimneys  were  defective  or  im- 
lirojicrly  constinicted ;  that  her  apartments  wei'e  often  filled  with 
ieiitfii  smoke,  as  slio  contended,  and  that  the  elevator  service 
was  inelTHtient  All  these  questions  were  properly  presented  to  . 
the  jary  as  questions  of  fact,  and  their  finding  in  defendant's 
favor  is  conclusive  as  to  them. 

AVe  arc  of  opinion  from  an  examination  of  the  evidence  that 
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the  joij  could  not  well  have  found  otherwise,  as  the  proof  waf 
ampla 

The  question  that  remains  is  whether  these  grievances  were 
an  obstruction  to  the  beneficial  enjoyment  of  the  premise& 
We  think  they  wera  Apartment  houses,  represented  to  con- 
tain upon  one  floor  all  the  conveniences  of  the  usual  and 
ordinary  dwelling  houses,  are  assumed  to  be  constructed  in  a 
manner  calculated  to  conduce  to  the  comfort  and  enjoyment  ol 
.  the  inmates  in  the  same  manner  as  the  more  commodious  dwell- 
ing houses,  and  the  existence  of  any  such  unlocked  for  discom- 
forts as  shown  to  have  existed  here,  seriously  interfering  with 
and  affecting  the  tenant's  beneficial  enjoyment  of  the  demised 
premises,  would  justify  the  tenant's  abandonment  and  amount 
to  a  constructive  eviction. 

A  careful  examination  of  the  record  discloses  no  error  com- 
,  mitted  in  the  reception  or  rejection  of  evidence  warranting  inter- 
ference with  the  verdict,  nor  do  we  find  any  objectional  matter 
in  the  learned  judge's  charge  to  the  jury,  which  on  the  whole 
we  deem  as  favorable  to  the  plaintiff  as  circumstances  permitted. 

Judgment  affirmed,  with  costs  to  respondent 

Hall  and  Hawks^  JJ.,  concurred. 


.     SUPREME  OOUET. 
Clegg  agt  Craker  et  aL 

/  Oorp&raHon — OtrnipUUnt — In  acHoru  by  cr  agcunst  earporaUoni  w^at  iMut  be 

aoerred —  Code  af  (XvU  Proeedure,  meUan  1776. 

In  an  action  against  certain  corporations  where  it  was  ayerred  that  the 
plaintiff  is  informed  and  belieTes  that  the  said  hist  named  defendants 
respectively,  except  the  said  defendant  the  New  York  Newspaper  Union 
were  and  are  foreign  corporations,  companies  or  associations,  &c.,  but 
did  not  state  under  the  laws  of  what  state,  country  or  government  the  said 
defendant  was  created.  On  demurrer ; 
y.Bftd,  that  the  ^mphiint  was  bad  as  not  stating  the  facts  required  to  be 
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stated  by  Bection  1775  of  the  Code  of  Civil  Prooedure,  and  that  as  it 
appeared  by  the  complaint  that  certain  defendants  were  foreign  oorpora- 
tioDs  the  objection  could  be  taken  by  demurrer. 

Special  Terrn^  January^  1886. 

Lawrence,  J, — Section  1775  of  the  Code  provides  that  in  an 
action  brought  by  or  against  a  corporation,  the  complaint  must 
aver  that  the  plaintiff  or  the  defendant,  as  the  case  may  be,  is  a 
corporation ;  must  state  whether  it  is  a  domestic  corporation  or 
a  foreign  corporation ;  and  if  the  latter,  the  state,  country  or 
government  by  or  under  whose  laws  it  was  created  In  this 
case  it  is  averred  that  the  plaintiff  is  informed  and  believes  that 
the  said  last  named  defendants  respectively,  except  the  said 
defendant  the  New  York  Newspaper  Union,  were  and  are 
foreign  corporations,  companies  or  associations,  &c.  It  is  not 
stated  under  the  laws  of  what  state,  country  or  government  the 
said  defendant  was  created.  I  am  of  the  opinion  that  the 
demurrer  is  well  taken.  The  language  of  the  Code  is  imperative 
that  the  complaint  must  state,  &c.  Confessedly  the  complaint 
does  not  contain  certain  facts  which  the  Code  says  must  be 
stated.  The  precise  point  involved  in  this  case  was  decided  by 
J.  F.  Daly,  J.,  in  Balcer  agt  Star  Printing  and  Publishing  Co. 
(3  Law  BuL,  29)i  The  case  of  Fox  agt  Eine  Preserving  Co,  (93 
N,  FI,  57)  is  not  in  point,  for  the  reason  that  the  corporate 
ch«nracter  of  the  defendant  had  nothing  to  do  with  the  cause  of 
action,  and  the  section  of  the  Code  invoked  in  this  case  was  not 
the  subject  of  consideration  there.  In  the  case  of  the  Irving 
Ndiional  Bank  agt  Ccrhelt  (10  Ahb,  {N.  G],  86),  the  demurrer 
iiras  held  not  to  be  good,  because  it  did  not  appear  upon  the 
{:ice  of  die  complaint  that  the  plaintiff  was  a  corporation,  and 
the  luarr.ed  justice  who  decided  that  case  expi-essly  states  in  his 
opinion  that  it  could  not  be  assumed  in  support  of  the  demurrer 
tliat  tlie  plaintiff  was  a  corporation,  and  that  if  such  was  the 
fact  the  objection  should  have  been  taken  by  answer.  In  this 
case,  as  we  have  already  seen,  it  does  appear  that  the  defendant, 
Vol.  hi  17 
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the  Chicago  Newspaper  Union^  is  a  foreign  corporation,  and  the 
objection  that  the  complaint  does  not  state  the  other  facte 
required  to  be  stated  by  section  1775  of  the  Code  can  therefore 
be  taken  by  demurrer.  There  must  be  judgment  for  the  defend- 
ant upon  the  demurrer,  with  leave  to  the  plaintifE  to  amend 
upon  payment  of  costs. 


CITY  COUST  OF  NEW  YORK 
Joseph  S.  Cohn  et  al  agt  Joseph  Husson. 

Chits — What  may  be  taxed  on  final  Judgment,  toTien  a  party  7ui»  been  alhwed 
to  amend  his  pleading  upon  payment  of  certain  costs. 

When  a  party  is  allowed  to  amend  his  pleading  upon  payment  of  certain 
costs  designated  in  the  order  as  *' costs,"  his  adversary  is  not  deprived  of 
his  right  to  tax  a  full  bill  of  costs  if  successful. 

The  amount  so  paid  was  not  intended  to  deprive  either  party  of  any  costi 
which  had  accrued  at  the  time  of  the  entry  of  judgment. 

General  Term^  Decemher^  1885. 

Before  IIawes  and  IIyait,  JJ. 
A.  Kling,  for  respondent 
Ji  JETusson,  for  appellant 

IIawes,  J. — ^We  are  of  opinion  that  the  judge  below  was  au- 
thorized to  order  a  retaxation,  and  that  the  order  so  made  is 
appealabla 

The  only  substantial  question  presented  xipon  this  appeiu 
is,  whether  costs  paid  by  a  party  as  a  condition  of  amending  his 
answer,  are  again  recoverable  on  the  firet  taxation. 

This  is  purely  a  question  of  construction  which  this  court 
can  determine  for  itself,  and  its  decision  is  not  subject  for  re- 
view {Uiiion  Trust  Co.  agt  Wliitmi,  78  K  Z,  491). 


i 
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The  supreme  court  in  the  case  of  Schmidt  agt  Machie  (9 
Week  Dig.,  288)  expressly  holds  that  the  plaintiff  cannot  re- 
cover in  his  bill  of  costs  the  costs  which  have  been  already 
paid,  when,  as  in  this  case,  an  amended  answer  was  allowed 
upon  payment  of  costs  up  to  that  time,  but  it  is  stated  in  the 
opinion  that,  if  the  judge  had  imposed  the  payment  of  a  sum 
of  money  equivalent  to  the  costs,  without  designating  it  as  such, 
doubtless  the  taxable  casts  might  be  recovered. 

The  superior  court,  however,  in  Havemeyer  agt  jffavemeyer 
(18  Supr.  CLj  104)  is  equally  explicit  to  the  contrary,  and 
hAds  that  such  order  does  not  deprive  the  party  of  his  contin- 
gent right  to  costs,  nor  is  the  order  to  be  so  construed,  but 
rather  as  a  compensation  to  the  plaintiff  for  the  amendment  to 
be  measured  by  the  taxable  costs  to  the  time  of  its  entry. 

In  both  cases  the  application  was  for  leave  to  amend  the 
a:iswer  (as  in  this  case),  and  in  both  (as  in  this)  was  leave 
granted  on  payment  of  costs  to  date. 

The  construction  of  the  order  must  be  determined  by  the 
intent  and  purpose  of  the  judge  in  granting  it,  and  it  certainly 
seems  to  be  a  very  close  and  technical  construction  to  say  arbi- 
trarily that  because  he  incidentally  used  the  words  costs  in  the 
order  he  intended  that  they  should  be  the  identical  costs  finally 
recoverable,  and  that  if  he  had  mentioned  the  exact  sum  with- 
out designating  it  as  costs  an  entirely  different  purpose  would 
have  been  inferabla  The  question  really  is  whether  the  judge 
who  granted  the  conditional  order  below  intended  to  make  a 
final  disposition  of  the  costs  which  might  subsequently  accrue 
and  become  payable,  or  whether  he  used  the  term  merely  as 
a  measiire  of  the  compensation  to  which  the  opposing  party 
would  be  entitled  for  the  additional  labor  imposed  by  the  favor 
granted. 

It  may  be  said,  on  the  one  hand,  that  the  party  receiving  the 
costs  upon  the  motion  may  never  become  entitled  to  them,  as 
he  may  be  unsuccessful,  and  in  any  event,  even  though  he 
should  be,  yet  their  absolute  payment  in  the  possible  contin- 
gencies of  a  fruitless  execution  would  be  justly  deemed  com- 
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pensation  in  itself,  although  the  successful  attorney  would,  I 
think,  consider  the  rate  of  insurance  very  higk  This  view  of 
the  case  is  involved  in  such  uncertainty,  and  is  subject  to  so 
many  contingencies,  that  it  furnishes  to  the  court  no  criterion 
whatever  of  the  amounts  which  should  be  imposed  as  com- 
pensation to  the  opposing  party  for  the  additional  labor,  and  I 
think  it  cannot  be  deemed  that  the  court  intended  the  order  to 
be  so  construed,  and  we  are  bound,  I  think,  to  construe  it  in 
the  light  of  the  purpose  to  be  accomplished,  and  also  of  the 
intention  of  the  court  in  allowing  it 

I  take  it  for  granted  when  an  amendment  is  allowed  upon 
condition  of  payment  of  money,  that  the  plain  purpose  of  such 
payment  is  the  compensation  to  the  opposing  party  for  the 
additional  labor  and  trouble  imposed  upon  him  by  reason  of  it, 
and  that  the  payment  of  moneys  has  no  other  purpose:  The 
court  is  presumed  to  know  what  would  be  a  reasonable  com- 
pensation in  view  of  all  the  facts,  and  in  its  discretion  orders 
such  payment  Clearly  it  was  not  ite  purpose  to  make  it  paya. 
ble  at  once  rather  than  at  some  other  time  or  to  base  its  de- 
cision upon  such  uncertain  conditions.  Neither  is  it  a  fair 
inference  that  the  court,  in  fixing  the  amount  payable,  had  in 
mind  a  determination  as  to  how  the  costs  which  should  accrue 
at  the  close  of  the  litigation  should  be  finally  disposed  of,  but 
that  it  was  used  in  a  mere  general  sense,  and  that  the  fair  con- 
struction would  seem  to  be  that  the  court  having  fixed  upon 
the  amount  of  this  compensation  to  be  paid  the  opposing  party, 
had  used  the  term  costs  as  a  convenient  measure  of  designating 
such  compensation,  and  that  it  had  no  technical  or  different 
meaning. 

The  order  should  be  affirmed,  with  costsi 

Hyatt,  J.,  concuia 
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ToBtetal.  agt  FheUm  el  al 


SUPREME  COURT. 
Alfred  C.  Post  ei  al  agt  John  Phelan  el  al 

Injunction — Tretpcm — Bight  of  properly  owmt  to  prettewlj  by  ii^neUon, 

tretpawing  on  landi. 

A.  property  owner  has  the  absolute  right  to  preyent,  by  injunction,  unauthor- 
ized trespassing  upon  his  lands. 

Special  Term,  Janvjoury,  1886. 
Lester  W.  Clarh,  for  plaintiffa 

James  A.  Deering,  for  defendants. 

DoNOHUE,  J, — The  plaintiffs  axe  the  owners  of  certain  lands 
north  of  One  Hundred  and  Twenty-second  street,  and  between 
Riverside  drive  and  Claremont  avenua  Their  rights  are  in  sev- 
eralty, and  not  jointly,  in  the  different  pieces  of  land  composing 
the  one  plot  Some  years  since,  their  agent  made  a  joint  con- 
tract with  the  defendant,  Phelan,  for  the  purpose  of  grading  the 
lots,  so  that  they  would  be  even  with  the  street,  and  to  be  in  a 
condition  for  building  puiposea  For  some  years  after  the  con- 
tract the  defendant,  Phelan,  continued  the  grading  of  the  prop- 
erty. It  is  immaterial,  in  this  case,  whether  that  contract  was 
properly  or  diligently  performed  or  not  In  the  course  of  the 
grading  he  used  the  land  to  be  graded  for  the  storage  of  the 
plant  used  in  the  grading.  Some  time  during  the  performance 
of  the  contract  a  stable  on  one  of  the  lots  was  sold  to  him,  with 
the  understanding  that  he  should  remove  it  It  is  inunaterial 
whether  within  a  given  time  or  before  the  grading  should  be 
done. 

A  few  days  before  the  funeral  services  of  General  Grant, 
whose  tomb  is  in  the  immediate  neighborhood  of  the  lots  in 
question,  the  defendant  undertook  to  give  some  lease  or  right, 
whatever  it  may  be,  to  another  of  the  defendants,  to  use  for 
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different  purposes  the  land  in  question.  The  lease  or  contract^ 
whichever  it  may  be,  contained  the  provision  subject  to  his 
contract  with  the  plaintiffs.  The  plaintiffs,  finding  that  the 
land  was  about  to  be  used  for  the  erection  of  stands  and  booths 
for  the  sale  of  refreshments,  and  feeling  aggrieved  at  such  use 
of  their  property,  forbade  its  use  for  that  purpose,  and,  notwith- 
standing such  notice,  the  parties  who  intended  to  use  the  land 
continued  their  preparations  for  such  use,  and  the  injunction  in 
this  suit  was  obtained  to  restrain  either  the  defendant  or  his 
grantees  from  an  improper  use  of  the  property. 

The  first  contention  of  the  defendant  is,  that  the  action  will 
not  lie,  because  the  defendant  did  not  lease  the  property,  but 
only  whatever  rights  he  had  are  subject  to  his  lease. 

As  matter  of  fact  he  did  get  payment  for  the  agreement 
which  he  made,  and  did  give,  or  pretend  to  give^  to  the  other 
defendants  some  right  in  the  premises,  and  whether  it  was  a 
lease  or  whatever  it  was,  I  think  the  plaintiffs  have  the  right 
to  treat  him  as  being  a  party  to  the  effort  that  was  being  made 
to  use  their  land  for  the  purposes  complained  of,  and  that  the 
plaintiff  has  the  right  to  appeal  to  the  court  for  protection  for 
such  uscl 

The  next  defense  set  up  substantially  is,  that  there  was  some 
kind  of  tenancy  on  the  part  of  the  defendant,  Phelan,  and  that 
no  injunction  will  lie,  but  that  proceedings  must  be  taken  to 
terminate  his  tenancy,  either  as  one  at  will  or  at  sufferanca 
This  defense  is  wholly  inconsistent  with  the  first  There  is  no 
such  relation  of  landlord  and  tenant  between  the  parties  as 
makes  a  tenancy  of  any  kind  whatever  between  the  plaintiff 
and  defendant  As  well  might  a  painter  or  plasterer  or  carpen- 
ter who  undertakes  to  do  work  on  a  building,  claim  to  be  the 
tenant  of  the  premises  he  so  undertakes  to  repair.  The  con- 
tract of  tenancy  or  the  relation  of  tenant  is  one  well  understood, 
and  does  not  arise  in  a  contract  for  building,  for  grading,  for 
carpenter's  work,  or  for  any  other  purpose.  The  relation  of  the 
parties  must  be  that  of  landlord  and  tenant  to  entitle  them  to 
notice.     A  mere  trespasser  has  no  such  rights. 
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On  the  &ct3  in  the  case,  it  seems  to  me  demonstrated  that, 
by  and  through  the  act  of  the  defendant,  and  on  the  authority 
of  the  paper  that  he  had  executed,  an  effort  was  being  made  to 
use  the  property  for  purposes  which  the  plaintiffs  had  the 
right  to  prevent,  and  that  they  are  entitled  to  an  injunction 
to  prevent  such  use,  and  that  the  injunction  originally  obtained 
in  this  case  should  be  made  permanent,  and  the  defendant,  and 
those  who  may  attempt  to  act  for  him,  should  be  forbidden  to 
make  such  use  of  the  property. 

Judgment  for  plaintifEs. 


SUPREME  COURT. 


Ths  Pkofle  ex  ret  Thomas  F.  Gillakb  agt  Nicholas  Haugh- 
OTOK  and  others,  constituting  the  CommissionerB  of  the  Board 
of  Excisa 

AvKM  km — BtMing  iued  for  public  omtumMni — When  no  taUd  grtmnd  for 

refuting  an  SJcdoe  Ue&nm, 

Tbe  fact  thata  building  is  used  during  some  part  of  the  time  as  a  place  of 
public  amusement,  affords  of  itself  no  valid  ground  for  the  refusal  by  the 
board  of  excise  of  an  excise  license. 

New  York  Charnbera^  January^  1886. 
MoTioir  for  a  mandamua 

Seward^  Da  Casta  Jo  Outhrie^  for  the  motioa 

EUioU  Sandford^  o^^poaed. 

Yak  Britmt,  J. — There  is  no  question  but  that  the  duties 
devolved  upon  the  respondents  by  the  excise  laws  are  to  some 
extent  discretionary  and  judicial,  and  unless  there  is  an  abuse 
of  that  discretion  the  court  cannot  interfere  with  their  action. 
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The  question,  howeyer,  which  is  presented  upon  this  applica- 
tion is  whether  the  fact  that  in  the  building  in  which  the  relator 
proposes  to  cany  on  his  business,  at  divera  times  entertainmenta 
L^gl^n,the  char^ter  of  whidi  requires  that  the  building 
should  be  hcensed  as  a  place  of  amusement 

The,  act  relating  to  the  licensing  of  places  of  amusement  pro- 
vides that  it  shall  be  unlawful  to  sell  or  furnish  any  liquors  to  any 
person  in  the  auditorium  or  lobbies  of  any  place  of  amusement 
or  in  any  apartment  connected  therewith  by  any  door,  window 
or  other  aperture,  and  further  provides  that  such  selling  or  fur- 
nishing shall  of  itself  vacate  and  annul  and  render  void  and  of 
no  eflEect  any  license  which  may  have  previously  been  obtained 
under  the  act  regulating  places  of  amusement 

An  examination  of  this  section  shows  that  this  restriction 
only  appUes  to  the  houra  during  which  the  buUding  is  being 
used  for  public  performances,  and  that  the  selling  of  liquors  at 
all  other  times  in  such  a  building  is  no  violation  of  the  act^ 
and  that  the  excise  license  is  in  no  way  affected  by  a  violation 
of  the  prohibition  contained  in  the  act,  the  only  license  affected 
being  the  public  amusement  licensa 

As,  therefore,  the  sale  of  liquors  in  such  a  building  in  no 
way  contravenes  any  statute  during  a  large  part  of  the  time, 
and  as  the  penalty  for  violation  of  the  public  amusement  act 
affects  the  public  amusement  license  only  and  in  no  way  affects 
the  excise  license,  it  seems  clear  to  me  that  the  fact  that  a 
building  is  used  during  some  part  of  the  time  as  a  place  of 
public  amusement  affords  of  itself  no  valid  ground  for  tlie 
refusal  of  an  excise  license. 

If  the  licensee  violates  the  public  amusement  act,  that  act 
fixes  the  penalty  which  in  no  way  relates  to  the  rights  conferred 
by  the  excise  license. 

For  these  reasons  I  think  that  this  motion  should  be  granted. 
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People,  Ac,  of  Neir  York  agt  Excelsior  Qas-light  Company. 


SUPREME  COURT. 

The  People,  &a,  op  New  York  agt  The  Excelsior  Gas- 
light Company. 


Oode  €f  OivU  Procedure^  $eeUon  1785 — When  and  hy  whom  aetian  to  diuolve  a 
eoTporaUon  may  he  brought — PUading$ — OomplairU — Annoer — Suffldeney 
if  aUegcUian  of  inaoheney. 

In  an  action  to  dissolTe  a  corporation  brought  under  the  provisions  of 
section  1785  of  the  Code  of  Civil  Procedure,  is  not  material  -whether  the 
defendant  is  a  manufacturing,  &c.,  corporation  or  not,  as  the  section 
refers  to  all  corporations  created  by  or  under  the  laws  of  the  state. 

When  the  dissolution  is  claimed  by  reason  of  the  insolvency  of  the  corpora- 
tion and  the  complaint,  in  addition  to  an  allegation  that  the  defendant 
has  been  unable  to  meet  its  obligations,  and  that  it  has  failed  to  pay  a 
certain  judgment,  which  the  answer  alleges  has  been  paid,  it  alleges  that 
the  said  defendant  has  not  a  dollar  in  its  treasury,  and  is  insolvent  and 
has  been  for  at  least  a  year  past,  the  answer  not  denying  this  allegation, 
out  alleging  payment  of  the  judgment  and  averring  that  the  said  company 
has  no  liability  to  creditors  by  way  of  judgments  unsatisfied; 

Held,  thaty  on  the  pleadings  the  plaintiff  is  entitled  to  judgment. 

Insolvency  means  a  general  inability  to  answer  in  the  course  of  business  the 
liability  existing  and  capable  of  being  enforced.  A  corporation,  like  an 
individual,  is  insolvent  when  it  is  not  able  to  pay  its  debts.  It  may  be 
insolvent  although  no  judgments  have  been  recovered  against  it. 

Special  Term,  January^  1886. 

Lawrence,  J. — This  action  is  brought  by  the  attorney-gen- 
eral to  procure  a  dissolution  of  the  defendant,  The  Excelsior 
Gas-light  Company^  and  to  have  a  receiver  of  its  property,  &a, 
appointed  under  the  provision  of  article  8  of  chapter  15  of  the 
Code  of  Civil  Procedure,  sections  1785,  1786,  et  acq. 

Two  causes  of  action  are  stated  in  the  complaint,  the  first 
being  that  the  defendant  has  suspended  its  ordinary  and  lawful 
business  for  at  least  one  year  {see  sec  1785,  sub.  S),  and,  the 
second,  that  said  corporation  has  remained  insolvent  for  at  least 
one  year. 

Vol.  m.  18 
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The  answer,  as  to  the  first  cause  of  action  is,  that  the  cor- 
poration is  not  authorized  to  manufacture  illuminating  gas,  not 
being  organized  under  the  act  to  authorize  the  formation  of 
gas-light  companies,  and  that  it  has  always  been  ready,  except- 
ing when  stayed  by  injunction,  to  transact  the  business  for 
which  it  was  created,  and  thai,  except  when  so  prevented,  it  has 
always  transacted  its  lawful  and  ordinary  businesa 

As  to  the  second  cause  of  action,  it  is  alleged  that  a  judg- 
ment referred  to  in  the  complaint  was  paid  by  contributions 
irom  several  stockholders,  to  be  repaid  by  sales  of  stock,  and 
that  the  said  company  has  no  liabilities  to  creditors  by  way  of 

.  judgments  unsatisfied.  It  is  also  submitted  in  the  answer  that 
the  defendant  is  not  liable  to  be  proceeded  against  as  a  corpora- 
tion of  manufacturing,  mining,  mechanical  or  chemical  pur- 
poses. 

Under  section  1785,  it  is  not  material  whether  the  defendant 
is  a  manufacturing,  &c.,  corporation  or  not,  inasmuch  as  the 
provisions  of  the  article  of  the  Ckxle  containing  that  section 
refer  to  all  corporations  created  by  or  under  the  laws  of  this 
state. 

The  first  subdivision  of  section  1785  expressly  authorizes  a 
.judgment  dissolving  the  oorpomtion,  where  it  has  remained 
insolvent  for  at  least  one  year. 

In  the  complaint,  in  addition  to  the  all^ation  that  the  de- 
fendant has  been  unable  to  meet  its  obligations,  and  has  failed 

*  to  pay  the  judgment  which  the  answer  allies  has  been  paid, 
it  is  allied  that  the  said  defendant  has  not  a  dollar  in  its 
treasury,  and  is  insolvent  and  has  been  so  for  at  least  a  year 
past  The  answer  does  not  deny  this  allegatioa  It  allies 
payment  of  the  judgment,  and  avers  that  the  said  company  has 

'  Ao  liability  to  creditors  by  way  of  judgments  unsatii^ed.    A 

'  corporation  may  be  insolvent  against  which  no  judgments  have 
been  recovered  {see  Ferry  agt  Bank  of  OnUrcd  New  Tark,  15 

^  JBbw;.,  341). 

A  corporation,  like  an  individual,  is  insolvent  when  it  is  not 
.able .  to  pay  its  debts.    Insolvency  means  a  general  inability  to 
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answer,  in  the  course  of  business,  the  liability  existing  and 
capable  of  being  enforced  {Broutver  agt  Harbeckj  9  N.  Y.,  594 ; 
Marsh  agt  Dunckd,  25  Hun,  167). 

As  there  is,  therefore,  no  denial  of  the  general  allegation  of 
insolvency  contained  in  the  third  paragraph  of  the  second  cause 
of  action,  that  allegation  must  be  deemed  to  be  admitted,  and 
it  follows  that  the  plainti£Es  are  entitled  to  judgment  upon  the 
pleadings. 

I  will,  however,  give  leave  to  the  defendant  to  amend  its' 
answer  upon  payment  of  the  costs  of  the  actioa 


SUPREME  COURT. 
•  John  Atwater,  appellant,  agt  Lydia  A  Lows,  respondent 

IWapoM — BetponsSbiUty  tf  owner  pf  eatOs  whkh  have  been  leaeedfara  term  €f 
yean,  for  ike  ireepaee  €feuoh  ecUUe  while  in  the  euetodpofths  leeeee. 

'  The  owner  of  cattle  leased  them,  together  with  her  farm,  for  a  term  of 
yean,  for  a  money  rent  The  cattle,  when  in  the  poeseeeion  of  the  lessee, 
committed  trespass  upon  a  neighbor's  lands.  Action  was  hrought  for 
the  damage  done  by  the  trespass  against  the  owner  of  the  cattle: 

SM,  that  the  owner  was  not  liable  for  the  damage  done  by  the  cattle  while 
trespassing;  that  the  owner,  having  lost  the  control  and  possession  of  the 
<»attie,  and  not  behig  able  to  gain  possession  or  obtain  control  of  the  cat- 
tle, is  not  responsible  for  damage  caused  by  them  ( Van  Slyek  agt.  Snell, 
4  Lane.,  299,  foUowed  and  dieUnguiehed). 

Fifih  Department,  General  Term,  January,  1888. 

This  is  an  appeal  from  an  order  of  the  oonnty  court  of  Alle> 
"gany  county,  granting  a  new  trial 

The  facta  are  sufficiently  set  forth  in  the  opinioa 

IHchardson  Jk  Smith,  for  appellant  It  is  a  well-established 
rule  of  the  common  law,  that  tiie  owner  of  cattle  is  liable  for 
4aiy  trespass  committed  by  them,  irrespectiye  of  any  question 
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of  n^ligence  (8  Blk  Chm.j  211 ;  JSUis  agt  Lqfius  Iron  Ch.,  11 
JSng.  Bep.j  217).  This  rule  baa  long  been  recognized  and 
adopted  in  this  state  (19  Johns.,  884;  5  ifea,  255;  1  i^  Z, 
575 ;  8  Wend,  142 ;  18  id,  218> 

Alfred  J.  Hihbard,  for  respondent  The  defendant,  at  the 
time  of  the  trespass,  being  out  of  possession,  and  having  lost 
the  absolute  and  entire  control  of  the  cows  and  farm  during  the 
continuance  of  the  lease,  could  not,  in  any  manner,  be  held 
responsible  for  damage  done  by  the  cows  while  out  of  her  pos- 
session {Van  Slyck  agt  SneU,  6  Lans,,  299)^ 

Haight,  J, — ^Thifl  action  was  originally  commenced  in  justice 
court  and  was  retried  in  the  county  court  resulting  in  a  verdict 
in  favor  of  the  plaintifL  Subsequently  the  defendant  moved 
for  a  new  trial  upon  the  minutes  of  the  court  and  the  motion 
was  granted ;  from  this  order  the  plaintiff  appeals  to  this  court 
The  action  was  brought  by  the  plaintiff  to  recover  damages 
alleged  to  have  been  sustained  by  reason  of  a  trespass  upon  his 
premises  by  cattle  owned  by  the  defendant 

The  defense  was  that  the  defendant  had  leased  her  farm, 
with  the  cattle  thereon,  to  one  Theron  Foster,  for  the  term  of 
three  years,  and  that  Foster  was  in  the  possession  of  the  farm 
and  of  the  cattle  as  her  tenant  at  the  time  of  the  alleged  trespass. 

The  evidence  given  upon  the  trial  established  the  defense; 
At  the  close  of  the  evidence  the  defendant  moved  for  a  non- 
suit ;  the  motion  was  denied  and  exception  taken.     The  case 
was  then  submitted  to  the  jury  and  resulted  in  a  verdict  in- 
favor  of  the  plaintiff. 

The  only  question  presented  upon  this  appeal  is  whether  or 
not  the  owner  of  cattle  is  liable  for  the  damages  caused  by  them 
whilst  trespassing  upon  the  lands  of  others  when  the  cattle  are 
in  the  possession  and  under  the  control  of  a  tenant 

This  question  was  disposed  of  by  the  general  term  of  the  late 
fourth  department  in  the  case  of  Van  Slyck  agt  SneU  (6  Lans., 
299\     Johnson,  J.,  in  delivering  the  opinion  of  the  courts  says: 
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'*  The  coxmly  oourt  was  dearly  right-  in  holding  that  no  cause 
of  action  was  shown  at  the  trial  against  the  defendant,  Jacob 
Sneli  He  was  the  general  owner  of  a  part  of  the  cattle  which 
committed  the  trespass,  but  he  had  rented  them,  with  his  farm, 
to  the  other  defendant,  who  had  the  sole  custody  and  control 
over  them  when  the  injury  was  done.  The  latter  was  alone 
liable  under  the  circumstances  for  the  injuiy." 

This  is  a  decision  of  the  general  term  in  our  own  department^ 
and  unless  we  are  convinced  that  it  is  clearly  erroneous  we 
should  regard  it  as  controlling  upon  the  question.  We  have 
not  been  able  to  find  any  decision  in  this  state  holding  a  dif- 
ferent doctrine,  but  on  the  contrary  it  appears  to  be  in  accord- 
ance with  the  weight  of  authority. 

It  is  said  in  Cooky  on  Torts,  at  page  840,  that  ''  The  liability 
for  the  trespasses  of  animals  is  imposed  not  because  of  owner- 
ship, but  because  of  possession  and  the  duty  to  care  for  them. 
.Therefore,  if  they  are  in  the  hands  of  an  agister,  or  of  any  one 
who  by  agreement  with  the  owner  has  the  care  and  custody  of 
them  for  the  time  being,  and  are  suffered  to  escape  and  do  mis- 
•  chief,  he  and  not  the  owner  is  the  party  responsible^" 

In  the  case  of  Kenneii  agt  DurQxn  (59  K  Jff,  660)  it  was 
held  that  the  owner  of  cattle  kept  on  land  of  another,  but  re- 
maining in  his  own  care  and  control,  is  liable  for  their  trespasses 
on  land  of  a  third  person,  but  if  the  occupant  of  the  land  has 
the  custody,  he  and  not  the  owner  of  the  cattle  is  liable. 

In  the  case  of  Rossell  agt.  Cottons  (31  Penn,,  525)  it  was  held 
that  where  cattle  are  placed  in  the  possession  of  another  for 
agistment,  the  person  having  the  absolute  ownership  is  i\ot 
liable  in  trespass  for  injuries  done  by  them. 

In  the  case  of  Ward  agt  Brown  (64  III,  807)  it  was  held 
that  an  action  of  trespass  will  not  lie  against  the  owner  of  cattle 
for  trespasses  conmiitted  by  them  while  they  are  in  the  hands 
of  an  agister  or  bailea 

In  the  case  of  MouUon  agt  Moore  (56  F/.,  700)  it  was  held 
that  one  having  the  care  and  custody  of  cattle  as  a  lessee  of  a 
farm  and  the  stock  thereon^  is  under  the  same  liability  for  the 
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damage  done  by  the  cattle  as  if  he  were  the  owner  {see  also 
Tewksbury  agt  Buckltn,  7  K  H.j  518 ;  Oordon  agt  Harper^  7 
Durnford  Jk  Edst^  9 ;  HaU  agt  Pickard^  3  CampbeWs  Nisi  Prius, 
187V 

We  are  aware  that  in  Massachusetts  and  Maine  there  are  con- 
flicting decisions  (see  Weymouth  agt  Qile^  72  Jfe,  446;  Sheri- 
dan agt  Bean^  i  Mete,  284).  But  in  each  of  these  cases  the 
cattle  were  in  the  possession  of  an  agister.  An  agister  is  on(». 
who  takes  cattle  for  hire  to  pasture  or  care  for.  We  think 
there  is  a  distinction  between  a  person  having  poasession  of 
cattle  as  an  agister  and  one  who  has  possession  as  the  lessee  of 
a  farm  and  the  cattle  thereon.  In  the  case  of  an  agister,  tbe 
possession  is  more  in  the  nature  of  an  agent  or  bailee,  the  owner 
remaining  constructively  in  the  possession,  and  may  at  any  time 
take  them  into  his  actual  possession ;  but  in  the  case  of  a  lessee, 
the  owner's  interest  in  the  cattle  is  parted  with  for  the  term  of 
the  lease.  Within  that  term  he  is  not  entitled  to  their  pro- 
ducts, cannot  regain  their  possession,  and  they  are  not  subject 
to  his  management  or  control 

Without,  therefore,  deciding  the  question  as  to  whether  or  not 
the  owner  would  be  liable  in  case  the  cattle  had  escaped  from  the 
possession  of  an  agister  and  committed  trespass,  we  are  of  opinion 
that,  when  the  escape  is  from  the  possession  of  a  lessee  of  a  farm 
and  the  cattle  thereon,  the  owner  is  not  liable  for  the  trespass 

The  order  of  the  county  couit  granting  a  new  tnal  should  be 
affirmed. 

So  ordered 
,  Barker  and  Bradley,  J.  J.,  concurred. 

Smfth,  p.  J. — If  the  principal  question  in  this  case  was  res 
nova^  I  would  incline  to  the  opinion  that  the  owner  of  cattle 
cannot  relieve  himself  from  his  liability  for  damages  done  by 
them  while  trespassing  on  the  lands  of  another  by  any  aminge- 
ment  he  may  make  with  a  third  pei-son  respecting  their  custody 
and  control.  If  he  leases  them,  liis  lessee  is  pro  hoc  vice  his 
his  ageutf  and  the  owner  is  liable  for  his  negligence  {Addison  on 
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Torts,  324).     But  upon  the  authority  of  Van  Slyck  agt  SndL  (6 
LaniLf  299)  I  vote  for  affinnance. 


SUPREME  COURT. 


Caleb  William  Loring,  executor,  Ac,  of  the  last  will  of 
Mary  G.  P.  Blnney,  deceased,  agt  William  G.  Binney 
and  others. 

Will —  GoMtnteiion  of — Wliere  tJie  v4U  direcis  the  property  to  be  tfold,  but  gicm 
no  direction  cm  to  toho  s/wuld  execute  pouer  ofeale — Who  to  eeU, 


Where  the  will  directed  the  property  to  be  sold,  but  gave  no  directions  as 
to  who  should  exercise  the  power  of  sale,  such  power  being  one  author- 
ized by  the  Revised  Statutes,  it  would  be  the  duty  of  this  court  to  desig- 
nate a  trustee  to  execute  the  will,  provided  that  it  could  be  seen,  from  the 
will  itself,  that  the  execution  of  the  power,  without  such  designation, 
would  utterly  fail. 

But  where,  by  the  terms  of  the  will,  the  realty  is  conyerted  into  personalty, 
or  a  sale  is  necessary,  as  its  proceeds  to  be  realized  from  a  sale,  and  nd 
the  land  itself,  is  given  to  the  heirs,  thera  is  an  implied  power  in  Htm 
executor  to  sell  such  realty  for  the  purpose  of  distribution. 

Special  Term,  New  York,  May,  1885. 

This  was  an  action  brought  by  the  plaintiff,  as  executoz; 
under  the  last  will  and  testament  of  Mary  G.  P.  Binney,  de- 
ceased, for  a  judgment  directing  a  sale  of  a  house  and  lot — 
Na  17  Madison  avenue,  in  the  city  of  New  York — owned  by 
the  testatrix  at  the  time  of  her  death.  The  plaintiff  asked  that 
he  might  be  empowered  to  deliver  a  deed  to  the  purchaser,  and 
that  the  proceeds  of  the  sale  might  be  distributed  according  to 
the  provisions  of  the  will.  The  will  directed  the  property  to 
be  sold,  but  gave  no  directions  as  to  who  should  execute  the 
power  of  sala 

WilUam  Watson,  for  the  plaintiff. 

George  W.  Van  Slyck,  for  defendant 
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Van  Voest.  J.— The  testatrix,  Mary  G.  P.  Binney,  by  the 
aeventh  clause  of  her  will,  declared  as  follows:  "I  wish  my 
property  in  Madison  avenue,  known  as  Na  17,  to  be  sold,  and 
the  proceeds  of  such  sale  to  be  distributed  among  my  heirs 
according  to  law." 

No  direction  is  given  in  words  as  to  the  person  who  shall 
exercise  the  power  of  sala 

But  as  the  power  is  one  authorized  by  the  Revised  Statutes, 
it  would  be  the  duty  of  this  court  to  designate  a  trustee  to  exe- 
cute the  will  of  the  testatrix,  provided  that  it  could  be  seen 
from  the  will  itself  that  the  execution  of  the  power  without 
such  designation  would  utterly  fail 

But  by  the  terms  of  the  seventh  clause  of  the  will  the  realty 
is  converted  into  personalty. 

A  sale  is  necessary,  as  its  proceeds,  to  be  realized  from  a  sale, 
and  not  the  land  itself,  is  given  to  the  heirs.  No  other  clause 
of  the  will  directly  touches  the  house  and  lot  on  Madison 
avenue.  There  are  legacies  given  by  other  clauses  of  the  will, 
but  they  are  not  charged  upon  the  premises  in  question,  and 
are  not  payable  from  those  proceeda  The  proceeds  to  be 
realized  upon  the  sale  of  the  Madison  avenue  house  and  lot, 
with  the  disposition  of  which  amongst  the  heirs  the  executor  is 
chargeable,  are  assetSL 

The  distribution  of  those  assets  belong  to  the  administration 
of  the  personal  estate.  It  must  be  held,  therefore,  that  there  is 
an  implied  power  in  the  executor  to  sell  this  house  and  lot  for 
the  purpose  of  distribution  {Meakings  agt  CromweU,  6NiY.j  136). 

The  decree  to  be  made  in  this  action  will  be  settled  on  notica 

NoTB. — ^By  the  Judgment  afterwards  entered  in  this  action,  the  referee, 
under  whose  direction  the  sale  was  ordered  to  be  made,  was  directed  to  pay 
the  proceeds  of  the  sale  to  the  plaintiff  as  executor,  &c.,  on  his  giving 
security  to  be  approved  by  the  court  for  the  faithful  discharge  of  his  duties 
under  the  will,  and  Judgment  of  this  court,  and  for  accounting  for  such 
moneys  when  required  by  the  surrogate.  The  plaintiff  was  a  non-resident 
of  this  state.— [Ed. 
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SUPEEME  COUET. 

WiLUAM  N.  Miles  et  ctlj  as  ezecntois  of  the  last  will  and 
testament  of  James  H.  Sacsiett,  deGcased,  respondent^  agt 
James  W.  Saokett,  appellant 

Jlmdmice — When  dedaraUoTU  nfdeescued  inadmutiNe  infaoor  ^ifeaseeutor 

In  an  action  brought  by  an  executor  to  recover  property  of  the  deceased 
from  persons  claiming  to  own  it  by  virtue  of  a  gift  from  the  testator, 
declarations  of  the  deceased,  inconsistent  with  such  claim,  being  self- 
aerving,  and  not  contemporaneous  with  the  transaction,  are  inadmimiMe 
in  favor  of  the  executor. 

First  Department^  General  Temij  Janvuary^  1886L 

Brffyrt  Davis,  P.  J.^  Bbady  ar\d  Daniels,  JJ. 

This  appeal  is  taken  by  the  defendant  from  a  judgment 
against  him,  entered  upon  llie  report  of  the  referee,  for  the  sum 
of  $9,695.31.     The  action  is  brought  by  the  plaintifEs,  as  ex- 
ecutcis  under  the  last  will  and  testament  of  James  H.  Saokett, 
deceased,  upon  a  note  of  $5,000  and  interest,  made  by  the  de- 
fendant on  the  2d  of  March,  1874,  to  the  said  James  H.  Sackett^ 
The  answer  of  the  defendant  admits  that  he  made  and  gave  the 
note  sued  upon  to  James  H.  Sackett  at  the  time  alleged  in  the 
complwit,  but  alleges  that  two  years  thereafter  said  James  H. 
Sackett,  who  was  the  uncle  of  defendant,  returned  the  note 
to  him  and  made  him  a  gift  of  the  sama     A  paper  produced 
on  the  trial  by  the  plaintiffs,  was  alleged  by  them  to  be  the 
note  in  suit,  but  defendant  testified  that  the  paper  was  merely  a 
copy  of  the  note  which  he  had  made,  and  which  was  taken 
from  him  by  the  plaintifiEa.     The  testimony  of  various  witnesses 
was  offered  on  behalf  of  the  defendant,  to  show  that  at  various 
times  the  deceased,  James  H.  Sackett,  made  statements,  admis- 
sions and  declarations,  some  of  which  tended  to  show  that  he 
VoK  rCL  19 
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was  about  to  make  a  gift  to  his  nephew,  the  defendant,  of  the 
amount  of  the  note ;  others,  again,  that  he  had  made  such  gift, 
and  others,  that,  while  he  expected  to  collect  interest  upon  the 
note,  he  never  would  demand  the  principal  It  will  be  noticed 
that  all  this  evidence  is  admissions  against  interest  by  the  testa- 
tor, whom  the  plaintiffs  represent  To  meet  and  rebut  these 
declarations  of  decedent  against  interest,  the  plaintiffs  put  on 
the  stand  Mra  Jane  C.  Bush,  who  testified  that  she  had  a  con- 
versation with  the  deceased,  James  H.  Sackett,  the  Monday  but 
one  before  his  death.  The  deceased  died  on  the  5th  day  of 
May,  1878 ;  therefore  this  conversation  offered  in  evidence  must 
have  occurred  in  the  latter  part  of  April,  1878 ;  that  is,  f(mr 
years  after  the  making  and  giving  of  the  note  in  suit  It  must 
also  be  noted,  that  the  conversation  sought  to  be  elicited  by 
Mrs.  Bushes  testimony,  forms  no  part  of  any  of  the  conversa- 
tions testified  to  on  behalf  of  the  defendant ;  that  it  is  not  shown 
that  the  defendant  was  present  at  such  conversation,  or  that  the 
same  was  ever  brought  to  his  knowledge  The  theory  of  the 
plaintiffs  evidently  is,  that  admissions  against  interest  by  the  de- 
cedent, made  at  one  time,  will  authorize  the  putting  in  evidence 
of  declarations  in  his  own  favor  made  at  another.  Under  the 
objection  of  defendant  that  the  question  called  for  self-serving 
declaration  of  the  decedent,  and  that  the  conversation  called  for 
was  not  contemporaneous  with  the  delivery  of  the  note,  the 
witness  testified  to  declarations  of  deceased  in  his  own  favor, 
which  if  true,  would  show  that  the  evidence  of  defendant's  wit- 
nesses was  entirely  false ;  that  the  decedent  held  the  note  at  the 
time  of  such  conversation  and  expected  to  enforce  it  against 
defendant  The  appellant  respectfully  ui^ges  that  such  evidence, 
which  was  of  vital  importance  in  the  case,  is  entirely  inadmis- 
sibla  This  appeal  is  taken  upon  the  single  ground  that  the 
improper  admission  of  the  declarations  of  deceased,  through  the 
witness  Bush,  and  enough  testimony  is  presented  in  the  case  to 
show  upon  what  theory  it  was  introduced  by  plaintLSs. 

Theodore  Connoly^  for  appellant,  made  and  aligned  the  follow- 
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ing  points :  L  The  declarations  of  the  deceased,  as  testified  to 
by  the  witness  Bosh,  being  self -serving  and  not  contemporaneous 
with  the  transaction  upon  which  this  action  is  brought^  are 
inadmissibla     ^^A  party's  self-serving  declarations  cannot  be 
put  in  evidence  in  his  own  favor,  whether  he  be  living  or  dead, 
at  the  trial     Nor  is  the  result  changed  by  the  statutes  enabling 
a  party  to  be  called  as  a  witness  in  his  own  behalf     That  which 
he  could  prove  by  his  own  sworn  statements  he  is  not  permitted 
to  prove  by  statements  which  are  unsworn.     In  any  view,  there- 
fore, the  extra  judicial  self-serving  declarations  of  a  party  are 
inadmissible  for  him  with  the  exceptions  hereinafter  stated  as 
evidence  to  prove  his  case  "  (2  Wharton  Ev.^  sea  1101).     (The 
present  case  is  not  within  any  of  the  exceptions  given  by  Whar- 
ton.)   It  does  not  seem  necessary  to  cite  many  cases  to  prove 
these  propositions,  which  are  perfectly  well  established  and 
familiar  to  the  courts,  but  it  may  be  of  interest  to  trace  the 
course  of  decisions  in  this  state  upon  the  subject     "  It  is,"  says 
Spencer,  C.  J.,  in  the  well-known  case  of  RosAoom  agt  BiUing- 
ion  (17  Johns.,  182),  "  a  fundamental  principle  that  the  private 
ex  parte  acts  of  an  individual  shall  not  be  evidence  for  him 
unless  those  acts  were  in  collision  with  his  interests  at  the  tima 
To  admit  evidence  of  the  party's  own  creating,  I  consider  repug- 
nant to  every  sound  principle  of  law.     Declarations  by  a  party 
in  his  own  favor  never  can  be  admitted"  {cited  and  followed  in 
Wibfm  agt  Pope,  37  Barb.,  821,  324>     And  in  a  later  c^e  it 
is  said :  '*  The  decisions,  cited  in  1  Cowen  A  HiWs  Notes,  pages 
600,  661  and  662,  which  seem  to  hold  that  the  declarations  of 
the  allied  donor  is  evidence  against  the  donee  where  there  is  a. 
doubt  as  to  whether  a  gift  has  been  established,  conflicts  with 
principles  well  established  in  this  state,  and  should  not  be  fol-^ 
lowed  "  (  Woodrvff  agt  (hok,  25  Barb.,  505,  511>     In  Chase  agt 
Swing  (51  Barb.^  597,  614),  which  is  an  action  brought  by  the 
executor  of  a  mortgagee  to  foreclose  the  mortgage,  it  was  held 
that  declarations  of  the  testator  proving  that  the  indebtedness 
secured  by  the  mortgage  was  a  loan  and  not  an  advancement 
were  inadinissible,  and  the  court  said  at  page  614 :  "  The  con- 
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yersations  and  declarations  of  the  testator  in  favor  of  the  execu- 
tor in  actions  between  him  and  third  person  are  never  allowable 
unless  under  some  peculiar  circumstances,  forming  an  exception 
to  the  general  rula  The  evidence  here  offered  was  not  within 
any  exceptioa  It  was  upon  the  main  issue  of  the  case,  and 
clearly  was  incompetent  evidence  for  the  plaintiff.  For  this 
error  alone  the  judgment  should  be  reversed"  And  it  was  held 
in  Oravea  agt  Xing  (15  EutIj  867-S70\  a  case  on  all  fours  with 
the  case  at  bar,  that  in  an  action  by  an  administrator  to  recover 
property  of  the  deceased  from  persons  claiming  to  own  it  by 
virtue  of  a  gift  from  the  testator,  declarations  of  the  deceased 
inconsistent  with  such  claim  are  not  admissible  in  favor  of  the 
administrator.  "  The  rule  is  well  settled  by  abundant  authority 
that  the  defendants  in  this  action  could  have  given  the  declara- 
tions of  the  deceased  against  the  plaintiff  in  the  action,  and,  on 
the  other  hand,  the  general  principle  applicable  to  the  character 
of  the  testimony  offered  is  just  as  clearly  settled  against  the 
admission  of  testimony  in  favor  of  the  administrators  "  {p.  870), 
Citing  Chase  agt  Uvnng  (51  Barb.,  596),  already  referred  to, 
and  Brown  agt  MaiUer  (12  N.  Y.,  118).  It  will  be  seen  that 
this  case  of  Graves  agt  King  is  directly  in  point  It  is  merely 
an  application  of  the  general  principle  that  self-serving  declara- 
tions are  not  admissible  to  the  case  of  donor  and  donea  This 
proposition  is  equally  true  whether  the  self-serving  declarations 
of  decedent  are  sought  to  be  introduced  in  evidence  in  an 
action  brought  by  his  representatives  or  brought  against  them. 
The  reason  of  the  rule  is  exactly  the  same  in  both  cases.  This 
clearly  appears  in  a  very  recent  case  in  this  court  In  the  case  of 
Welier  agt  WeUer  (4  Hun^  195-197),  which  was  an  action 
brought  against  an  executor  of  a  decedent,  it  was  sought  to 
introduce  self-serving  declarations  of  decedent's  to  defeat  the 
claim  brought  against  the  estate.  The  court  said :  "Against  this 
is  the  evidence  of  judge  SAKDEBSof  declarations  of  the  deceased 
at  tlie  time  of  making  his  will,  to  the  effect  that  he  did  not  owe 
any  one.  ♦  *  ♦  But  the  declarations  of  the  deceased  were 
not  admissible  in  favor  of  his  estate,  to  show  that  he  was  not 
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bdebted  to  plaintifL  The  declarations  of  a  party  against  his 
interest  are  admissible  upon  the  presumption  that  he  would  not 
speak  to  his  own  injury  unless  it  were  true ;  but  he  cannot  make 
evidence  by  declarations  in  his  own  interest  The  defendants 
represent  the  deceased,  and  they  can  prove  no  declarations  of 
his  which  he  could  not"  The  authorities  on  this  point  can 
be  multiplied  almost  indefinitely  were  it  necessary,  but  the 
above  are  sufficient  to  show  the  course  of  decisions  in  this 
stata  They  are  in  accordance  with  the  universally  accepted 
roles  of  evidence  and  of  all  standard  text  booka  Distin- 
^  guish  the  case  of  Howdl  agt  Taylor  (11  Hun^  214),  of  which 

an  examination  will  shoiy  that  the  declarations  sought  to 
be  introduced  were  against  the  interest  of  the  testator.  2. 
The  declarations  of  James  H.  Sackett,  on  his  own  behalf, 
were  not  contemporaneous  with  the  transaction,  and  were 
therefore  inadmissible  This  transaction  was  the  giving  of 
the  note  by  James  W.  Sackett,  2d  day  of  March,  1874  And 
farther,  it  not  only  was  no  part  of  the  transaction  itself,  the 
giving  of  the  note,  but  it  has  no  connection  in  time  or  place 
with  any  of  the  conversations  or  declarations  against  interest  of 
decedent  introduced  on  behalf  of  defendant  The  entire  trans- 
action, giving  it  its  widest  possible  range,  cotdd  only  have 
covered  a  period  from  the  making  and  giving  of  the  note  by 
James  W.  Sackett,  to  the  time  of  the  alleged  gift  of  the  note 
back  to  defendant,  which  was  sometime  in  1876,  almost  two 
years  before  the  declarations  put  in  evidence  were  made  by  the 
decedent  So  that  not  only  is  the  objection  that  they  were 
self-serving  fatal,  but  also  the  further  objection  that  they  were 
too  remote,  and  formed  no  part  of  the  transaction.  What 
declarations  form  part  of  the  res  gestce  and  what  do  not  is  clearly 
stated  in  the  very  recent  case  of  Waldele  agt  K  Y.  C,  R  R  Co, 
(95  N.  Y.J  274),  where  the  old  rule  is  reiterated  that  declarations 
which  are  a  narrative  of  a  past  transaction  are  not  admissible 
{me  page  278  of  that  case).  S.  The  declarations  of  James  £L 
Sackett  in  his  own  favor  cannot  be  introduced  to  rebut  other 
declarations  made  by  him  against  interest  at  other  times  and 
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placea  Assuming  that  deceased  did,  shortly  before  his  death, 
make  these  declarations  to  the  witness  Bash  in  his  own  favor,  they 
in  no  way  tend  to  show  that  he  had  not  made  other  contrary  declar- 
ations against  interest  at  other  times  and  places.  In  fact,  they 
have  no  bearing  whatever  upon  the  question.  And  whethei 
or  not  the  decedent  made  a  gift  of  the  note  back  to  defendant 
in  1876,  or  said  that  he  intended  to  do  so,  or  had  done  so,  could 
.  not  be  effected  by  declarations  made  by  him  in  1878,  that  he 
still  held  the  note.  See  case  of  Sweet  agt  Norihrup  {Oen,  Termy 
Third  Depart,  12  Week  Dig.,  877),  where  it  was  held  that  if  a 
deed  were  originally  intended  as  a  gift  no  subsequent  declara- 
tions of  the  grantor  could  change  it  to  an  advancement  To 
the  same  effect  is  the  well-known  case  of  Ogden  agt  Peters  (15 
Barb,,  660).  In  a  Massachusetts  case,  which  is  authority,  and 
has  been  repeatedly  cited  and  approved,  the  case  of  Hunt  agt 
Boylance  (11  Ousk,  117 ;  59  Am,  Dec,  140)  the  rule  as  to  the 
eflEect  of  these  declarations  is  well  laid  down.  The  court  said : 
''The  single  question  at  issue  between  the  parties  to  these 
actions  was  whether  one  B.  BL  Strobridge,  one  of  the  defend- 
ants, was  a  co-partner  with  the  other  two  defendants,  Briggs 
and  Roylance,  at  the  time  the  notes  declared  on  were  given  and 
signed  with  the  names  of  Roylance,  Briggs  &  Co.  To  maintain 
the  issue  on  their  part,  the  plaintiffs  offered  in  evidence  the 
declarations  of  said  Strobridge  made  on  several  different  occa- 
sions to  two  clerks  in  the  employment  of  the  firm.  For  the 
purpose  of  rebutting  and  controlling  this  evidence,  the  defend- 
ant Strobridge  offered  evidence  to  prove  his  declarations  on 
the  subject  of  the  partnership  and  his  connection,  made  on  other 
occasions  than  those  testified  to  on  behalf  of  the  plaintiffs,  and 
when  neither  plaintiffs  nor  witnesses  were  present  These  ad- 
missions were  objected  to  by  the  plaintiff,  but  were  admitted, 
and  this  forms  one  of  the  principal  grounds  of  the  exceptions 
in  the  present  casa  It  seems  to  us  that  this  evidence  was 
incompetent  on  the  familiar  principle  that  a  party  cannot  prove 
his  own  declarations  in  support  of  his  own  case.  The  defend- 
ant had  a  right  to  prove  any  statements  of  his  own  which  made 
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a  part  of  those  offered  in  evidence  by  the  plaintiff.  He  could 
explain  and  contradict  any  conyeisation  or  declaration  which 
had  been  first  proved  against  him  by  the  plaintiffs,  because 
such  evidence  tended  directly  and  legitimately  to  control  the 
case  made  out  against  him  by  the  plaintiffs,  but  beyond  this  he 
could  not  ga  His  own  admissions,  not  offered  in  evidence 
against  him,  had  no  legal  tendency  to  control  the  case  proved 
by  the  other  sida  To  show  a  man  denied  being  a  member  of  a 
copartnership  to  A.  to-day  does  not  prove  nor  in  any  way  tend 
to  show  that  he  did  not  admit  he  was  a  member  of  the  firm  to 
B.  yesterday.  It  is  simply  an  admission  in  his  own  favor,  hav- 
ing no  bearing  on  the  admission  proved  against  him"  (59  Am. 
Dec  J  141).  4.  For  the  .reason  above  given,  the  judgment  in 
this  action  should  be  reversed,  and  as  it  has  been  once  before 
tned,  and  the  first  judgment  reversed,  the  appellant  asks  that 
this  present  judgment  be  reversed  and  a  new  thai  granted,  with 
costse 

Charles  H,  Bailey^  for  respondent ;  Jacob  L,  Haynes^  as  coun- 
sel, argued  that  the  firat  ground  of  objection  to  the  question  put 
to  Jane  C.  Bush — that  it  called  for  a  self-serving  declaration — 
is  not  good,  because  defendant  had  been  allowed  under  plain- 
tiffs' objection,  both  as  to  competency  and  relevancy,  to  intro- 
duce testimony  of  his  father  and  mother  and  other  relatives,  of 
the  same  James  H  Sackett's  declarations  "  without  numbei*,''  for 
a  period  commencing  before  the  existence  of  the  note  and  con- 
tinuing until  his  death.  And  many  of  those  declarations  were, 
that  he  ivould  give,  or  was  going  to  give^  defendant  $5,000  of 
stock  of  goods ;  others  that  he  had  given  the  $5,000  out  of  his 
stock  of  goods  (notwithstanding  defendant  concedes  that  his 
uncle  never  gave  him  the  $5,000  of  stock,  but  sold  the  stock 
and  took  the  $5,000  note  with  three  other  notes  for  the  wholei 
other  declarations  that  **  he  "  (James  H. Sackett) "  never  intended 
to  collect  it "  —  "  did  not  intend  to  collect  the  principal "  —  did 
not  expect  to  have  it  paid  "  —  "  did  not  intend  to  trouble  or  dis- 
Jimmie  for  iti  it  was  a  gift"  (all  parol  evidence  to  vary  a 
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'written  contract).  And  it  would  be  monstrous,  that  plaintifEs 
could  not  rebut  the  testimony  of  these  declarations — incompe- 
tent evidence  themselves,  and  "without  number" — by  testi- 
mony of  a  single  declaration  of  the  same  party,  in  the  same 
period,  relative  to  the  same  thing ;  il  e.,  his  intention  concerning 
the  note.  In  Nesbit  agt  Wringer  (2  Duer^  26),  it  was  held,  that 
where  a  defendant's  liability  is  sought  to  be  proved  by  inference 
from  circumstances  and  from  his  verbal  declarations  and  admis- 
sions, he  is  entitled  to  demand  that  all  the  circumstances  and 
all  hia  conversations  relating  to  the  subject-matter  should  be 
taken  into  consideration,  even  though  some  of  the  conversa- 
tions took  place  on  different  days.  And  in  this  case  the  court 
said :  "  The  law  is  not  so  imperfect,  in  its  administration  of  jus- 
tice, as  to  give  the  plaintiff  the  chances  of  yesterday's  uncer- 
tainty, and  deprive  the  defendant  of  the  benefit  of  to-day's 
explanation.  And  where  the  attempt  is  to  fasten  a  contract  on 
a  party  for  a  losing  undertaking  by  inference  from  circumstances 
and  conversations,  he  has  a  right  to  ask,  at  least,  that  all  the 
circumstances  and  all  the  conversations  relating  to  the  matter 
should  be  taken  into  consideratioa"  The  second  ground  ot 
defendant's  objection ;  i  &,  that  the  evidence  called  for  was  not 
contemporaneous  with  the  giving  of  the  note,  is  not  good,  for 
the  reason  that  the  evidence  called  for  was  contemporaneous 
with  alleged  declarations  of  James  H.  Sackett,  testified  by  de- 
fendant's witnesses,  thereby  sought  to  be  rebutted,  which  declara- 
tions, testified  for  defendant,  were  neither  contemporaneous  witti 
the  giving  of  the  note  or  its  pretended  sjiirrender  or  gift  to  de- 
fendant, but  extended  to  the  life-time  of  James  H.  Sackett,  two 
years  later  than  such  supposed  surrender  or  gift  of  the  note  to 
defendant     The  judgment  should  be  affirmed  with  costs. 

Per  Curiam.  — The  conversation  between  the  witness,  Janb 
C.  Bush,  and  the.  testator  took  place  at  a  different  time  from  the 
conversations  proved  on  behalf  of  the  defendant  to  maintain  his 
defensa     The  object  was  to  prove  declarations  of  the  testator 
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in  his  own  favor,  against  the  def endant^  which  it  was  not  compe- 
tent for  the  plaintifEs  to  give  in  evidencei 

For  the  improper  admission  of  this  evidence  the  judgment  is 
leveised  and  a  new  trial  ordered,  with  costs  to  abide  the  event 
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Michael  Frakcis  Maloy  agt  Hebuak  Duden  et  al 

BsmovcU  of  eatue —  Otiunihip —  Time  of  removal — Whai  eonsUtuiet  a  tnai  in 

the  iUUe  court 

A  foreign  citizen  or  subjeet  remains  such  until  naturalization  is  complete, 
according  to  the  laws  of  congress,  although,  by  the  state  laws  he  might 
▼ote  or  hold  office  after  the  mere  declaraiion  of  intention  to  become  a 
citizen. 

In  a  case  otherwise  within  the  removal  act  of  1875,  it  is  the  right  of  the 
defendant  to  remove  the  cause  at  anytime  "before  the  trial  thereof." 
This  means,  before  any  step  is  taken  in  the  actual  trial  of  the  cause,  such 
as  the  empaneling  of  the  jury,  ^. 

To  bar  the  right  to  removal,  "it  must  appear  that  the  trial  had  actually 
hogun,  and  was  in  progress  in  the  orderly  course  of  proceedings  when 
the  application  was  made.  No  mere  attempt  of  one  party  to  get  himself 
on  the  record  as  having  begun  the  trial  will  be  enough.  The  case  must 
be  actually  on  trial  by  the  court,  all  parties  acting  in  good  faith,  before 
the  right  of  removal  is  gone." 

Where,  as  in  this  case,  the  right  to  try  tiie  case  at  all  was  challenged  by  the 
defendants  as  soon  as  it  was  called  on  the  day  calendar  and,  on  hearing 
these  objections,  all  further  proceedings  in  tne  cause  were  suspended 
until  that  preliminary  question  was  determined,  and  in  order  to  deter- 
mine it  the  cause  was  sent  into  another  part  of  the  court. 

Afcf,  that  the  trial  had  not  actually  begun,  and  that  the  cause  was  not  evea^ 
in  a  condition  to  be  tried,  and  the  right  of  removal  stiU  remained. 

Southern  District  of  New  Tork,  February,  1886. 

J.  A  OoodkUy  for  plaintiff 

ha  Leo  Bamberger,  for  defendant,  Daden. 
Vol.  m.  20 
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Edward  G  Jama  and  John  Frankenheimer^  tar  deCendanti 
BailUeL 

Bbowk,  J. — This  canse^  originaDy  oommenced  in  the  su- 
preme court  of  the  state  of  New  York,  was  lemoved  to  this 
court  on  the  ground  that  these  defendants  were  foreign  citizens 
and  subjects,  the  plaintiff  being  a  resident  of  this  stata 

A  motion  is  now  made  by  plaintiff  to  remand  the  cause. 

First  The  first  ground  on  which  a  remand  is  claimed  is  because 
the  defendant  H.  Duden,  a  naturalized  citizen  of  Oreat  Britain, 
some  two  years  ago  filed  his  declaration  of  intention  to  become 
a  citizen  of  the  United  States,  though  he  has  never  applied  for 
or  obtained  admission  to  be  a  citizen  of  this  country  or  his 
final  certificate  of  naturalization.  This  point  has  in  substance 
been  directly  adjudicated  by  Mr.  justice  Miller  in  the  case  of 
Lanz  agt  Randall  (4  DiUon^  425),  and  overruled  on  the  ground 
that  the  foreign  citizen  or  subject  remained  such  until  naturali- 
zation was  complete,  according  to  the  laws  of  congress,  although 
by  the  state  laws  he  might  vote  or  hold  office  after  the  mere 
declaration  of  intention  to  become  a  citizen.  The  passport 
issued  by  earl  Granville  to  this  defendant  in  1880,  a  British 
citizen,  together  with  the  defendants  affidavit,  furnish  sufficient 
prima  facte  evidence  that  the  requirements  of  the  English 
statutes  of  naturalization  had  been  complied  with.  No  renun- 
ciation of  alle^ance  to  Great  Britain  was  required  by  our  law 
(50c  2165)  to  be  made  at  the  subsequent  declaration  of  intention 
to  become  a  citizen  of  the  United  Statea  If  such  a  renunciar 
tion  was  made,  it  was  immaterial ;  and,  so  far  as  appears,  did 
not  make  the  defendant  cease  to  be  a  citizen  of  Great  Britain. 

Second.  The  second  ground  upon  which  the  motion  to  re- 
mand is  urged  is  that  the  cause  was  removed  too  late,  to  wit, 
after  the  trial  in  the  state  court  had  been  commenced  The 
case  had  been  noticed  for  trial- by  the  plaintiff  and  placed  upon 
the  equity  calendar.  It  was  called  upon  the  call  of  the  day 
calendar  on  November  2A  The  defendants,  among  other  ob- 
jections, contended  that  the  cause  was  not  in  Condition  for  trial. 
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because  the  time  for  serying  an  amended  answer  had  not  ex- 
pired under  an  order  obtained  from  one  of  the  judges  of  the 
court  granting  further  time  for  that  purposa  The  plaintiff, 
before  the  call  of  the  cause  on  the  day  calendar,  had  given 
notice  of  a  motion  to  vacate  the  order  granting  the  further  time 
to  answer. 

Upon  the  statement  of  these  facts  to  the  trial  justice  he  di- 
rected the  motion  to  vacate  to  be  heard  in  another  part  of  the 
court  before  the  justice  engaged  in  hearing  motions,  and  sus- 
p3nded  further  proceedings  before  him  until  that  motion  should 
be  determined.  On  going  before  the  motion  judge  the  hearing 
was  adjourned  until  the  4th  of  November,  and  before  the  hear^ 
iog  of  the  motion  was  reached  the  cause  was  removed  to  this 
court,  as  above  stated 

In  a  case  otherwise  within  the  removal  act  of  1875,  it  is  the 
right  of  the  defendant  to  remove  the  cause  at  any  time  "  before 
the  trial  thereof."  This,  as  construed  by  the  courts,  means 
before  any  step  is  taken  in  the  actual  trial  of  the  cause,  such  as 
the  empaneling  of  the  jury  {SL  Anthony^  Jkc,  agt  King^  dcj  23 
Minn.,  186> 

In  removal  cases  (100  U.  /S,  478)  the  court  says :  "  We  agree 
that,  as  a  general  rule,  the  petition  must  be  filed  in  a  way  that 
it  may  be  said  to  have  been  in  law  presented  to  the  court  before 
the  trial  is  in  good  faith  entered  upoa  There  may  be  excep- 
tions to  this  rule,  but  we  think  it  clear  that  congress  did  not 
intend,  by  the  expression  "  before  trial,"  to  allow  a  party  to 
experiment  on  his  case  in  the  state  court,  and,  if  he  met  with 
unexpected  difficulties,  stop  the  proceedings  and  take  his  suit 
to  another  tribunal  But  to  bar  the  right  of  removal  it  must 
appear  that  the  trial  had  actually  begun,  and  was  in  progress  in 
the  orderly  course  of  proceeding  when  the  application  was  made. 
No  mere  attempt  of  one  party  to  get  himself  on  the  record  as 
haying  b^un  the  trial  will  be  enough.  The  case  must  be 
actually  on  trial  by  the  court,  all  parties  acting  in  good  faith, 
before  the  right  of  removal  is  gona" 

In  the  present  case  it  i^  clear  that  no  step  in  the  actual  trial 
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of  the  cause  was  taken.  The  right  to  try  the  case  at  all  was 
challenged  by  the  defendants  as  soon  as  it  was  called  on  the  day 
calendar.  On  hearing  these  objections  all  further  proceedings 
in  the  cause  were  suspended  until  that  preliminaiy  question  was 
deteimined ;  and  in  order  to  determine  it  the  cause  was  sent  into^ 
another  part  of  the  court  As  that  question  has  not  yet  been 
determined  I  think,  under  the  ruling  laid  down  by  the  supreme 
court,  it  is  clear  that  the  trial  had  not  actually  begun,  and  that 
apparently  the  cause  was  not  even  in  a  condition  to  be  tried. 
In  this  decision  I  take  into  consideration  only  the  record,  includ- 
ing the  special  term  certificate,  the  affidavit  and  order  extending 
the  time  to  answer,  and  the  objections  taken  before  the  trial 
judga 

The  motion  to  remand  must  be  denied 
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Anna  Moffat,  respondent,  agt  William  Moffat,  appdlant. 

Exeeuior — Accounting — WJisre  an  executor  h(u  ftnatti/  accounted  btfore  a  tur- 
rogate  and  been  ditcharged,  how  and  under  what  dreumstaneee  he  can  b$ 
required  to  account  further —Appeal — When  order  appointing  a  r^erm 
appealttble. 

Where  an  executor  has  flnallj  accounted  before  the  surrogate,  the  heirs 
and  legatees  of  the  deceased  (the  plaintiff's  assignor  being  one  of  them) 
having  executed  a  general  release  to  the  executor,  and  thereupon  a  decree 
having  been  entered  Judicially  settling  his  accounts  and  discharging  him 
as  such  executor: 

Ileld,  that  the  eiecuior,  having  accounted  before  the  surrogate,  could  nol» 
until  his  accounts  so  rendered  were  impeached,  be  required  to  account 
further: 

Ee!d,  further,  that  the  burden  of  impeaching  the  accounts  rendered,  and  of 
showing  that  the  defendant,  as  executor,  &c,  then  had  in  his  hands  monej 
or  property  of  the  estate  not  accounted  for  is  on  the  plaintiff,  and  untfl 
that  bunlcn  is  met,  and  an  intorlocutoiy  judgment  is  rendered  in  tha- 
plnintiff's  favor  on  that  issue,  the  executor  cannot  properly  be  required  to* 
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aocount  for  any  piurpoee.    The  impeaching  facts  are  to  be  proved  by  the 
flame  species  of  evidence  as  any  other  fact 
The  defendant  can  be  called  as  a  witness  by  plaintiff  and  compelled  to  tes- 
tify as  to  whether  he  had  any  property  in  his  hands  as  executur,  &c.,  not 
embraced  in  his  accounts  rendered,  and  to  specify  the  property;  but  he 
cannot  be  compelled  to  render  an  account  for  the  purpose  of  fumishiog 
.    evidence  in  the  plainiiff 's  behalf,  upon  the  primary  issue  whether  he  is 
liable  to  account 
j  Whether,  upon  interlocutory  Judgment  being  rendered  against  the  executor 

I  upon  that  issue,  he  can  be  compelled  to  account  generally,  or  only  in 

'  respect  to  matters  not  embraced  in  his  accounts  before  the  surrogate. 

An  order  of  special  term  appointing  a  referee  to  take  the  account  of  aa 
executor,  who  has  already  accounted  before  the  surrogate,  for  the  infor- 
mation of  the  court,  affects  a  substantial  right,  and  is  appealable  to  the 
general  term. 

F^  Department^  Oerherdl  Tervij  Januory^  1886. 

B^cre  Smith,  P.  J.^  Babo^i,  Haight  ani  Bradlet,  JJ, 

Appeal  from  a  special  term  order  appointing  a  referee  to  take 
the  account  of  the  defendant,  as  executor,  &c.,  of  James  Moffat, 
deceased,  for  the  information  of  the  court,  and  from  an  order 
denying  the  defendant's  motion  to  open  or  modify  the  first  men- 
tioned order. 

Oeorge  WadsvxjrOij  for  appellant 

i£  A.  Whitney^  ior  respondent 

• 

Smith,  P.  J. — The  complaint  in  this  action  alleges,  in  sub- 
stance, that  in  April,  1863,  the  defendant,  who  was  named  as 
-executor  in  the  last  will  of  James  Moffat,  deceased,  took  out 
letters  testamentary,  and  entered  upon  such  executorship,  and 
^continued  to  act  therein  until  June,  1880,  when  he  made  and 
filed  with  the  surrogate  his  accounts  as  such  executor,  and  asked 
for  a  final  accounting.  That  said  accounts  were  duly  verified, 
and  they  purported  to  contain  all  the  acts  and  doings  of  the 
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defendant,  as  such  executor,  and  to  be  a  true  and  correct  state* 
ment  of  the  then  condition  of  said  estate,  and  the  sums  and 
property  then  remaining  in  his  hands  subject  to  distribution 
among  the  heirs,  next  of  kin  and  legatees  of  the  deceased  enti- 
tled thereta  That  one  of  said  heirs  and  legatees  was  Edward 
MoSat,  the  plaintiff's  assignor,  to  whom,  as  such  heir  and  lega-  • 
tee,  there  appeared  by  the  said  accounts,  to  be  due,  the  sum  of 
$3,379:75;  that  said  Edward,  relying  upon  the  truth  of  said 
accounts  so  filed,  and  believing  them  to  be  accurate,  was  induced 
thereby  to  consent  to  such  final  accounting  upon  the  basis 
of  the  said  accounts,  and  in  order  that  a  decree  might  be 
entered,  he,  with  other  heirs  and  legatees  of  said  deceased,  exe- 
cuted a  general  release  to  the  defendant  as  such  executor,  and 
thereupon  a  decree  was  entered  on  the  17th  of  June,  1880, 
judicially  settling  said  accounts,  and  discharging  the  defendant 
as  such  executor.  The  complaint  also  alleges,  that  the  said  ac- 
counts were  not  truthful  and  correct ;  that  they  did  not  account 
for  all  the  moneys  and  property  in  which  the  said  Edward  was 
entitled  to  a  distributive  share,  and  that,  in  fact,  the  said  de- 
fendant, as  such  executor,  &c.,  then  had  in  his  hands  in  money 
and  good  securities,  subject  to  such  distribution,  the  further- 
sum  of  about  $43,684.10,  which  he  failed  to  account  for,  and 
of  which  the  said  Edward  was  ignorant  when  he  consented  to 
such  accounting  and  executed  said  release.  The  relief  de- 
manded is  a  judgment,  setting  aside  and  vacating  the  final  de- 
cree of  the  surrogate  discharging  the  defendant  as  executor,. 
&C.,  and  vacatitig  the  said  release,  and  ordering  him  to  account 
as  such  executor,  with  costa 

The  answer  of  the  defendant  allies  that  his  said  accounts 
were  true,  denies  that  the  defendant  had  in  his  hands  any 
money  or  property  subject  to  distribution  which  be  failed  to 
account  for,  and  sets  up  the  settlement,  release  and  decree,  and 
payment  in  full  in  accordance  therewith.  Upon  this  state  d 
the  pleadings  it  seems,  to  us,  that  the  order  requiring  the  de- 
fendant to  account  is  premature.  He  has  accounted  before  the 
surrogate,  and  not  until  his  accounts  so  rendered  are  impeached, 
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can  he  be  required  to  account  further,  even  according  to  the 
theory  of  the  complaint  The  burden  of  impeaching  the  ac- 
counts rendered,  and  of  showing  that  the  defendant,  as  execu- 
tor, &a,  then  had  in  his  hands  money  or  property  of  the  estate 
not  accounted  for,  is  on  the  plaintifi,  and  until  that  burden  is 
met,  and  an  interlocutory  judgment  is  rendered  in  the  plaintiffs 
favor  on  that  issue,  the  defendant  cannot  properly  be  required 
to  account  for  any  purpose.  The  impeaching  facts,  so  alleged, 
are  to  be  proved  by  the  same  species  of  evidence  as  any  other 
fact  Undoubtedly,  the  defendant  can  be  called  as  a  witness  . 
bj  the  plaintiff,  and  compelled  to  testify  as  to  whether  he  had 
any  property  in  his  hands  as  executor,  &a,  not  embraced  in  his  . 
accounts  rendered,  and  to  specify  the  property  (and  for  the  pur- 
pose of  the  plaintiff,  upon  the  preliminary  issue,  a  single  item 
would  probably  be  sufficient);  but  the  defendant  cannot  be 
compelled  to  render  an  account  for  the  purpose  of  furnishing 
evidence  in  the  plamtiff s  behalf,  upon  the  primary  issue  whether  - 
he  is  liable  to  account  That  would  be  trying  the  case  in  an 
order  the  reverse  of  the  true  one. 

Whether,  upon  interlocutory  judgment  being  rendered  against  . 
the  defendant  upon  that  issue,  he  can  be  compelled  to  account 
generally,  or  only  in  respect  to  matters  riot  embraced  in  his  ac- 
counts before  the  surrogate,  is  a  question  that  need  not  now  be 
discussed,  and  we  do  not  pass  upon  it 

As  the  orders  affect  a  substantial  right,  they  are  appealabla 

Each  of  the  orders  appealed  from  should  be  reversed.     Ten 
dollars  costs  of  this  appeal,  and  disbursements,  allowed  to  the  .- 
appellant,  in  one  case  only. 

Baker,  Haight  and  Bbadley,  JJ.,  concur. 

So  ordered. 
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SUPEEME  COURT. 
David  B.  Acksb  and  others  agt  Bebecga  Jagebon. 

Attachment — Iruuffldeney  qf  affldavU  to  obtain  an  attaehnterU — In  granting 
motmd  attachment,  the  tame  affida/oit  may  be  used  as  wae  ueed  in  obtaining  the 
first —  Code  of  Civil  Procedure,  section  636,  construed. 

The  affidavit  to  obtain  an  attachment,  when  made  by  plaintifTs  attorney, 
and  which  alleges  that  there  is  due  these  phiintifls  *  *  •  over  and 
above  all  counter-claims  known  to  deponent,  as  deponent  is  informed  and 
believes,  is  wholly  insufficient 

Aa  affidavit  by  one  of  several  plaintiffs  that  the  sum  mentioned  is  due,  over 
and  above  all  counter-claims  known  to  him,  is  sufficient. 

It  does  not  affect  the  jurisdiction  of  the  court  in  granting  the  second  attach- 
ment, that  the  same  affidavit  was  used  in  obtaining  the  first 

Special  Term,  February,  1886. 

MonoK  to  vacate  an  attachment  against  an  alleged  non- 
resident 

Charles  0.  Orontn,  for  the  motion. 

SMpman  <t  Acker,  opposed. 

Lawrence,  J. — This  attachment  cannot  stand.  Section  686 
of  the  Code  of  Civil  Procedure  provides,  that  "  If  the  action  is 
to  recover  damages  for  breach  of  a  contract,  the  affidavit  must 
show  that  the  plainti£E  is  entitled  to  recover  a  sum  stated 
therein,  over  and  above  all  counter-claims  known  to  him." 

In  this  case  one  of  the  attorneys  for  the  plaintiffs  makes  the 
affidavit  on  which  the  attachment  was  issued,  and  the  allega- 
tion is,  '^  that  there  is  due  to  these  plaintifis  from  the  defendant} 
upon  the  cause  of  action  set  forth  in  the  complaint,  the  sum  of 
$163.54,  over  and  above  all  counter-claims  known  to  deponent^ 
as  deponent  is  informed  and  verily  believes."  Numerous  ca.ses 
might  be  cited  to  show  that  such  an  allegation  does  not  comply 
with  the  provisions  of  the  Code  that  the  affidavit  must  show 
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that  the  plaintiS  is  entitled  to  recover  a  sum  stated  therein, 
over  and  above  all  counter-claims  known  to  him ;  but  I  shall 
merely  refer  to  Murray  agt  Hankin  (30  jBwti,  87),  Oribben  agt 
SchiUinger  (30  Hun,  248),  Reuppert  agt  Eaug  (87  N.  Z,  141). 

Motion  to  vacate  granted 

On  the  entry  of  the  order  vacating  the  attachment  as  above 
set  forth,  plaintiffs'  attorneys  presented  an  affidavit  of  one  of 
the  plaintiffa,  in  which  the  defect  above  noted  was  remedied, 
and  alleging  'Hhat,  as  deponent  is  informed  and  believes,  said 
defendant  is  a  non-resident,,  her  place  of  residence  being  at 
Na  331  Fairmont  avenue,  Jersey  City  Heights,  in  the  state  of 
New  Jersey,"  and  upon  which  a  new  attachment  was  issued 
and  levied. 

On  motion  to  vacate  this  second  attachment  on  the  ground 
of  insufficiency  in- the  papers,  the  court  held : 

Lawrence,  J. — In  MqjarrieUa  agt  Saenz  (80  N.  Y,,  551),  the 
court  of  appeals  holda*— that  it  does  not  affect  the  jurisdiction  of  the 
court  in  granting  the  second  attachment,  that  the  same  affidavit  was 
used  which  was  used  in  obtaining  the  first     Eapallo,  J.,  in  de- 
Uvering  the  opinion  of  the  court,  says :  **  The  new  attachment  was 
issued  in  the  same  action,and  the  affidavit  would  necessarily  remain 
as  part  of  the  proceedings  in  that  action.     There  is  no  positive 
role  that  no  affidavit  can  be  twice  used"    When  I  granted  the 
attachment  now  sought  to  be  vacated,  I  had  before  me  the 
papers  which  had  been  used  on  the  issuing  of  the  first  attach- 
ment, and  was  possessed  of  their  contents.     Under  the  case  just 
cited,  I  think  they  are  to  be  regarded  as  havmg  been  before  the 
court     So,  r^arding  them,  the  objections  which  were  taken 
to  the  sufficiency  of  the  papers  on  which  the  second  attachment 
was  issued  must  fail     Inasmuch  as  the  affiant,  lUingsworth, 
swears  positively  that  he  knows  the  defendant,  and  that  her 
place  of  residence  is  in  Jersey  City,  in  the  state  of  New  Jersey,, 
the  affidavit  of  Mr.  Acker,  in  r^ard  to  the  counter-claim,  is 
«ufficient    In  Stevens  agt  Middleton  (14  Week  Dig.,  126),  it  was 
held,  that  an  affidavit  by  one  of  several  plaintiffs  that  the  sum 
VoT.  IIL  21 
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mentioned  is  dnei  over  and  above  all  coimter-claima  known  to 
hinu  is  saffident 

For  these  reasons,  I  am  of  the  opinion  the  motion  to  vacate 
the  attachment  must  be  denied. 


SUKROOATB'S  COURTl 
In  the  Estate  of  Whxiak  K  Langxl 

(hd§  if  Oka  /Vsoftfiffv,  teetian  tB22—Juri&dieiian  af  gwrrogMu  wurt,  U  d»- 
termine  uhBlhtr  demand  qfa  erMtor  hoi  been  **dieputed  cr  refected"  tnlAm 
the  meaning  (if  thie  eeetian — Bxeeutoreand  adminiBtraUfn — LmUaUen  ef 
acUon  hy  eredkor^  token  ekdm  ie  rejected  by  esoecuior  cr  adminiitrator. 

•  • 

The  Burrogate's  court  haa  Jariadiction  to  detennine  whether  the  demand  of 
a  creditor,  claimed  by  an  executor  or  administrator  to  be  barred  by  aeo- 
tlon  1822  of  the  Code  of  Civil  Procedure,  haa,  in  fact,  been  "disputed 
or  rejected  "  within  the  meaning  of  that  section. 

New  York  Chunty,  Febnuiry,  1888. 

Rollins,  Si — In  response  to  a  citation  issued  herein  at  the 
petitioner's  instance,  the  executrix  of  this  estate  has  filed  an 
account  of  her  administration.  She  now  asks  that  that  account 
be  approved  and  passed,  notwithstanding  certain  objections 
interposed  thereto  by  the  petitioner.  She  insists  that  she  dis- 
puted and  rejected  the  petitioner's  claim  in  February,  1884, 
more  than  six  months  before  any  proceeding  was  taken  for  its 
enforcement,  and  that  accordingly,  by  virtue  of  section  1822  of 
the  Code  of  Civil  Pn^cedure,  the  petitioner  is  forever  barred 
from  compelling  its  payment,  and  must  be  treated  as  one  having 
no  interest  in  the  estate. 

The  petitioner  contends,  on  the  contrary,  that  his  claim  was 
duly  presented  to  the  executrix,  and  that  she  has  never  rejected 
or  disputed  it 

The  surrogate's  court  is  a  court  of  competent  jurisdiction,  to 
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determine  the  issue  whether  a  claim  of  this  character  against  a 
decedent's  estate  has  actnallj  been  disputed  or  rejected,  or 
whether,  on  the  other  hand,  it  has  been  admitted  by  the  repre- 
sentative of  such  estate  {Hoyt  agt  Bonnett,  50  K  T.,  638 ;  In 
re  Jones,  1  Bed/.,  269 ;  Butkven  agt  Fatten,  2  Abb.  Pr.  [K  &\ 
121;  In  MaUer  of  Phyft,  b  N.  T.  Leg.  Oba.,  831;  Miate  of 
George,  1  Law  BuL,  87;  Magee  agt  Vedder,  6  Barb.,  862  j 
Tucker  agt  Tucker,  4  Keyes,  148 ;  Lamber  agt  Orajl,  98  K  T.^ 
342> 

If  it  shall  appear,  upon  investigation,  that  the  petitioner^ 
claim  has  been  disputed  or  rejected,  and  that,  within  the  time 
specified  in  the  section  above  cited,  no  proceeding  has  been 
begun  for  its  enforcement,  the  surrogate  must  regard  such  clainii 
as  barred,  and  must  enter  a  decree  disregarding  it,  and  directing 
distribution  of  the  estate  among  the  parties  entitled  If  il 
shall  appear,  on  the  other  hand,  that  the  claim  has  not  been  eK> 
disputed  or  rejected,  it  must  be  considered  as  liquidated,  and 
as  an  undisputed  debt,  which  the  representative  is  obliged  to 
pay,  and  because  of  which  the  petitioner  is  entitled  to  be  heard 
upon  his  objections  to  the  account  A  reference  will  be  ordered 
for  the  trial  of  this  issua 
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TiFK  Putnam  County  Chemical  Wokks,  respondent,  agi 

Frederick  Jochen,  appellant 

A  ttadiment —  Summons — Sufficiency  of  aervice  of  sumnums — Irregvlaritiea  iw^, 
vikkh  do  not  warrant  the  vacating  of  an  aitaehmeni. 

Althoagh  a  sommonB  in  an  action  has  not  been  served  in  a  due  and  orderlj" 
manner,  yet,  if  defendant  was  sufficiently  advised  of  the  proceeding  to 
protect  bis  rights,  that  does  not  warrant  tbe  vacating  of  a  preceding; 
attachment  of  which  the  defendant  does  not  assert  he  was  ignorant 
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First  Department,  General  Term,  February,  1886. 

Before  Davis,  P.  J.,  Brady  arvd  Daniels,  JJ. 

Appeals  from  orders  denying  motions  to  vacate  attachment^ 
judgment,  execution  and  levy,  and  for  liberty  to  renew  motiona 
Judgment  having  been  entered  by  default  on  the  sheriflPs  cer- 
tificate of  service  of  summons,  and  execution  issued  and  levy 
made,  defendant  then  moved  to  vacate  all  proceedings,  on  the 
ground  that  the  summons  had  not  been  served  on  him.  It  ap- 
pears that  the  deputy  sheriff  gave  the  summons  to  a  stranger, 
from  whom  it  was  taken  by  defendant's  book-keeper,  and  that 
such  book-keeper  and  the  defendant  consulted  counsel,  made 
frequent  examinations  of  records  in  the  court  where  action  was 
pending  to  keep  posted  as  to  plaintiff's  proceedings,  and  waited 
until  entry  of  judgment  and  issuance  of  execution  and  levy 
before  making  any  application.  Defendant's  motions  were  de- 
nied at  special  term,  and  such  orders  affirmed  on  appeal 

Thomas  Darlington,  for  appellant 
Edward  D.  Beitens,  for  respondent 

Brady,  J. — The  defendant  insists  that  the  summons  issued 
in  this  case  was  not  sei-ved  upon  him ;  but,  if  it  was  not  served 
upon  him  as  certified  by  the  sheriff  of  Kings  county,  it  was 
brought  to  his  notice  through  the  instrumentality  of  the  deputy 
sheriff,  Iljirdoncourt  The  latter  left  tlie  summons,  he  says,  with 
a  man  named  Brown,  at  his  place  of  business,  but  had  no  knowl- 
edge of  what  became  of  it,  except  what  Brown  told  him,  and 
what  Brown  told  him  is  not  revealed.  On  being  asked  who 
Brown  was,  he  said :  "  I  don't  know ;  he  works  in  a  factory 
there ''  What  he  meant  by  "  there  "  is  not  disclosed,  but,  by- 
connection  with  other  facts  and  circumstances,  it  may  be,  and 
doubtless  was,  the  factory  on  the  corner  of  North  Twelfth  and 
Fifth  streets,  Williamsburgh,  Brooklyn,  E.  D.,  Kings  county. 

One  Blum,  however,  states  that  while  he  was  working  at  the 
place  just  referred  to,  and  in  a  molasses  factory,  and  on  or  about 
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flie  81st  of  August,  1885,  a  man  left  some  papers  witli  him,  re- 
questing him  to  give  them  to  the  boss  (meaning  the  defendant) 
of  the  chemical  factory,  which  was  also  situate  on  that  corner. 
The  person  who  made  this  request  left  his  card  also,  which  bore 
the  name  of  the  deputy,  Hardoncourt.  The  deputy  did  his 
work  in  a  slovenly  way.  He  left  the  papers  he  was  required 
to  serve  with  a  stranger,  to  be  given  to  a  stranger ;  and,  upon 
the  faith  of  the  papers  having  reached  the  defendant,  returned 
the  process  as  served.  Blum  (we  have  no  affidavit  from  Brown) 
left  the  papers  behind  a  clock  on  the  premises  of  his  employer,  and 
some  days  after,  on  looking  for  them,  learned  that  they  were  not 
there  These  papers,  however,  reached  the  hands  of  the  defend- 
ant's book-keeper,  one  Andersen,  who  informed  the  defendant 
of  the  facts  detailed  by  Blum,  and  placed  the  papere  in  the 
hands  of  his  attorney.  Whether  it  was  the  defendant's  attorney 
or  Andersen's  does  not  appear,  but  it  does  clearly  appear  that 
the  defendant  s  attorney  and  Andersen  were  in  communication 
about  the  process. 

Although  the  service  of  the  summons  was  not  made  in  a  due 
and  orderly  manner,  and  exception  may  therefore  be  justly  taken 
to  the  proceeding  in  that  respect,  nevertheless  the  defendant 
was  sufficiently  advised  of  the  proceeding  to  protect  his  rights, 
and  the  order  made  on  the  motions  has  done  so  by  allowing  him 
to  come  in  and  defend-  The  learned  justice  in  the  court  below, 
however,  vacated  the  judgment  conditionally,  requiring  the  de- 
fendant to  give  security.  In  this,  we  think,  he  erred.  The 
attachment  was  not  vacated  but  continued,  and  this  was  all  that 
Uie  plaintiff  could  justly  expect  under  the  circumstances. 

It  is  not  necessarj'^  to  seek  for  authorities  to  sustain  the  order 
holding  the  attachment  under  circumstances  such  as  disclosed 
herein.  The  object  of  the  summons  was  to  advise'  the  defend- 
ant of  the  commencement  of  the  action,  which  had  been  pre- 
ceded by  an  attachment,  of  which  the  defendant  does  not  assert 
lie  was  ignorant  Indeed,  the  facts  and  circumstances  warrant 
the  impression  that  the  course  of  events  was  watched  and  unin- 
terrupted, with  a  view  to  the  motions  made,  and  from  the  result 
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of  which  the  appeals  are  takeiL  This  is  a  technical  mode  of 
action,  but  not  always  reliable     Here  it  fails. 

In  HiUon  agt  Thurston  (1  Alb.  Pr.,  318)  the  facts  were  simi- 
lar to*  those  disclosed  herein,  and  there  the  defendant  did  not 
succeeding  in  avoiding  the  consequences. 

The  order  granted  should,  however,  be  modified  as  suggested, 
and  the  defendant  allowed  to  appear  and  defend  on  the  paj* 
ment  of  the  costs  of  the  motion. 

The  appeals  here  are  thus  disposed  of,  without  costs  of  appeal 
to  either  party. 

Davis,  P.  J.,  and  Daniels,  J.,  concurred. 


SUPREME  COURT. 
Charles  Binghah  agt  Jennie  Bingham,  by  guardian. 

Ditaree — SumnuniB — Service  hy  puhUeaUonr—Code  of  Civil  Procedure,  teeHom 
488,  439,  440— FA^  affidavit  to  obtain  order  inmiffident 

Under  sections  488, 489  and  440  of  the  Code  of  Civil  Procedure,  In  an  action 
for  divorce,  for  the  purpose  of  obtaining  an  order  to  serve  summons  by 
publication,  it  is  necessary  for  the  plaintiff  to  show  that  he  has  been  or 
win  be  unable,  with  due  diligence,  to  malse  personal  service  of  the  sum- 
mons. 

Where  the  affidavit  of  the  deputy  sheriff  only  showed,  of  his  own  knowl- 
edge, that  he  went  to  the  house  where  defendant  resided  with  her  mother 
and  found  it  locked,  the  rest  of  his  affidavit  being  only  report  or  hearssy 
or  conclusions: 

EM^  not  sufficient  to  warrant  an  order  for  publication  of  the  summons. 

Edd,  also,  that  an  appearance  and  answer  by  the  gtuirdian  ad  litem,  was  not 
a  waiver  or  any  defects  in  the  service  of  the  summons. 

Oneida  Special  Term,  October,  1884 

Motion  by  defendant  to  set  aside  the  order  ior  pubKcation  of 
gammons,  and,  in  case  this  is  denied,  then  for  alimony. 

jfi  R  Kenyan,  for  defendant 
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Merwik,  J. — The  apperance  and  answer  by  the  gaardian, 
ad  Ittem^  was  not  a  waiver  of  any  defects  in  the  service  of  the 
sommons  {IngersoU  agt  Mangerson^  8^  Nl  Y.,  622).  The  ques- 
tion then,  is,  whether  the  order  of  publication  is  valid.  The 
action  is  for  divorce.  The  order  was  under  subdivision  4  of 
section  438  of  Code  of  Civil  Procedure,  and  section  489,  and 
it  provided,  under  section  440,  for  the  publication  in  two  news- 
papers, and  dispensed  with  the  deposit  in  the  po6tK>ffice. 

Under  the  above  sections,  the  action  being  for  divorce,  it  was 
necessary  for  the  plaintiff  to  show  that  he  has  been  or  will  be 
unable,  with  due  diligence,  to  make  personal  service  of  the 
summons.  Upon  this  question  the  affidavits  of  the  plaintifi^ 
and  of  Mr.  Coonradt,  both  verified  June  17,  1884,  furnished 
the  basis  of  the  order.  The  affidavit  of  Coonradt  is,  in  sub* 
stance,  that  he  is  a  deputy-sherLS  of  Oneida  county,  and  has 
been  acquainted  with  defendant  for  a  number  of  years ;  that 
her  mother  resides  and  has  resided,  for  a  long  time,  near  Lee 
Centre,  in  town  of  Lee ;  that  from  about  September  1,  1883, 
up  to  some  time  the  following  winter,  defendant  resided  with 
her  mother;  that  during  the  past  eight  months  he  has  fre- 
quently seen  defendant  in  and  about  the  town  of  Lee,  and  sup- 
posed, up  to  the  time  the  sunmions  was  given  him  to  serve,  that 
she  resided  with  her  mother ;  that  on  June  4,  1884,  he  received 
the  summons  for  service,  and  went  to  the  house  of  the  mother, 
found  no  one  at  home  and  the  house  locked  up ;  that  he  made 
inquiry  of  four  persons  (naming  them),  and  others  who  lived 
near  the  mother's,  and  was  told  that  defendant  had  been  living 
with  her  mother,  but  had  left,  and  that  it  was  the  report  that 
she  had  gone  off  to  Canada  with  a  man — naming  him — but  to 
what  place  in  Canada  he  could  not  ascertain ;  that  he  made 
inquiry  of  several  persons  in  said  county  in  reference  to  the 
whereabouts  of  defendant,  but  could  get  no  information,  except 
as  above  stated,  and  he  names  two  others  in  Lee  that  he  in- 
quired ol 
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The  affidavit  of  the  plaintLS  states  no  further  facts  bearing 
upon  the  inability  to  make  personal  service,  and  it  states  that 
the  last  place  of  residence  of  defendant,  to  his  knowledge,  was 
with  her  mother  in  Lee,  and  that  he  verily  believes  that  to  be 
her  residence 

No  affidavit  from  the  neighbors  of  defendant  are  produced. 
It  does  not  appear  when  defendant  left,  or  where  the  mother 
was,  or  that  she  could  not  be  found. 

The  basis  of  the  report  is  not  shown.  It  may  be  that  there 
was  enough  in  the  affidavits  to  call  for  the  exercise  of  judicial 
discretion,  and  that,  therefore,  the  order  would  not  be  impeacha- 
ble collaterally  (82  K  !K,  256),  This  is,  however,  a  direct  pro- 
ceeding, and  the  question  is,  whether,  upon  the  affidavits,  the 
order  ought  to  have  been  granted. 

It  will  be  borne  in  mind  this  is  not  a  case  where  the  main 
ground  is  that  of  non-residence,  and,  as  incidental  to  that,  it 
must  also  be  shown  that  the  party  cannot,  after  due  diligence, 
be  personally  served-  In  such  a  case  non-residence  being  con- 
ceded, slighter  evidence  of  the  other  fact  may  be  sufficient  But 
here  the  main  substantial  ground  is  inability  to  make  personal 
service,  the  fact  of  residence  here  being  conceded. 

It  must  also  be  borne  in  mind  that  this  is  a  divorce  case. 
All  that  the  deputy-sheriff  really  testifies  to  of  his  own  knowl- 
edge is,  that  he  went  to  the  house  where  defendant  resided 
with  her  mother,  and  found  it  locked.  The  rest  is  report  or 
hearsay  or  conclusiona 

In  my  opinion,  the  affidavits  were  not  sufficient  to  warrant 
the  order. 

Further,  the  order  dispenses  with  the  deposit  in  the  jx>.st- 
office.  Still,  there  is  nothing  to  indicate  that  the  defendant 
would  not  have  received  papers  mailed  to  her  at  her  place  of 
residence,  except  the  report  that  the  officer  says  he  was  told  of. 

This  will  not  answer. 
,    The  order  of  publication  and  subsequent  proceedings  should 
be  set  aside,  with  costs  of  motion. 

The  motion  for  alimony  will  be  dismissed. 
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SUPEEME  COURT. 
Cady  R  Hossley  agt  Nelson  J.  Colerick. 

QmtB,  upon  a  motion  for  a  new  trial,  upon  the  grounde  of  iurprise  and  newl^ 
dueovered  evidence— Code  of  Oitil  Procedure,  aecUon  8*251. 

A  motion  for  a  new  trial  upon  the  grounds  of  surprise  and  newly  discoy- 
ered  evidence,  is  not  a  motion  on  a  case  within  the  meaning  of  that  term^ 
as  employed  in  section  3251  of  the  Code  of  Civil  Procedure,  so  as  to  enti- 
tle a  party  to  tax  as  costs  the  same  sums  as  upon  an  appeal. 

Although  it  is  the  proper  practice  on  such  a  motion  to  settle  a  case,  yet 
the  whole  oflSce  of  the  case  is  to  enable  the  court,  by  an  inspection  of  the 
same,  to  ascertain  whether  the  alleged  newly  discovered  evidence,  as 
disclosed  by  the  affidavits,  is  cumulative.  The  motion  is  made  upon  the 
affidavits;  no  recourse  being  had  to  the  case,  except  for  the  purpose  indi- 
cated, whilst  a  motion  for  a  new  trial  on  a  case,  by  the  very  terms  em- 
ployed, imports  a  motion  based  wholly  upon  the  record  of  the  proceedings 
on  the  trial,  and  for  some  error  in  which  a  new  trial  is  sought. 

hi  case  of  an  appeal  from  a  judgment  and  order  denying  a  motion  for  a  new 
trial,  the  successful  party  would  be  entitled  to  the  costs  in  controversy, 
viz. :  sixty  dollars  costs  of  motion,  and  ten  dollars  for  making  amend- 
ments to  case,  but  not  otherwise. 

•   Erie  Special  Term^  January^  1886. 

MonoN  by  defendant  for  a  retaxation  of  costs  by  derk  of 
Cattaraugus  county. 

J.  R  &  M.  R  JeweU,  for  motion. 

Thas.  Starrs,  opposed 

Childs,  J,  — This  action  was  tried  at  the  Cattaraugus  circuit; . 
and  resulted  in  a  verdict  for  the  defendant     Subsequently  the 
plaintiff,  upon  a  case  and  affidavits,  moved  at  special  term  for  a 
new  trial.  '*  on  the  grounds  of  surprise  and  newly  discovered  ^ 
evidence"    This  motion  was  denied,  with  ten  dollars  costs  to-^ 
the  defendant 

YoL.  m.  22 
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The  defendant,  upon  such  decision^  entered  an  order  denying 
motion  for  new  trial,  but  containing  no  provision  in  respect  to 
-costs,  and  also  entered  judgment  against  the  plaintiff  for  $199.77 
costs  and  disbursements,  and  immediately  gave  notice  for  a  re- 
taxation  of  such  costs  by  and  before  the  clerk  of  Cattaraugus 
•county. 

The  plaintiff,  by  his  attorney,  appeared  before  the  clerk,  and 
objected  to  the  taxation  of  the  item  of  sixty  dollars  costs  of 
motion  for  new  trial  at  special  term  on  case,  and  to  the  item  of 
ten  dollars  for  making  amendments  to  casa  Whereupon  the 
'Clerk  disallowed  said  item,  as  well  as  the  item  of  $3.40  witness 
iees,  which  last  item  it  is  now  conceded  was  properly  disal- 
lowed 

The  defendant  now  insists  that  the  item  for  costs  of  motion, 
-and  making  amendments  to  case  on  the  motion  for  new  trial, 
were  improperly  disallowed  by  the  clerk.  That  the  defendant 
was  entitled  to  tax  and  recover  these  costs  as  a  matter  of  right 
under  section  8251  of  the  Code  of  Civil  Procedure,  as  and  for 
<50sts,  "  upon  a  motion  for  a  new  trial  upon  a  case." 

It  may  be  conceded  that  if  the  plaintiff's  motion  for  a  new 
trial  is  to  be  regarded  as  a  motion  for  a  new  trial  on  a  case^  that 
the  defendant  is  correct  in  his  contention,  and  the  clerk  should 
be  reversed  {Ouckenheimer  agt.  Angevine^  16  -ETun,  453;  Wilcox 
agt  Daggett^  15  Week,  Dig,,  .208 ;  Sehver  agt  Culver^  87  Eow,y 
176;  SliU  agt  Rowley,  37  id.,  179)l 

But  I  am  of  the  opinion  that  a  motion  for  a  new  trial,  upon 
the  grounds  of  surprise  and  newly  discovered  evidence,  is  not  a 
motion  on  a  case  withm  the  meaning  of  that  term,  as  employed 
ii^  section  8251  of  the  Coda  '^ 

It  is  doubtless  the  properpractice,  on  such  a  motion,  to  settle 
.  a  case  (7  WencL,  331) ;  but  the  whole  office  of  the  case,  on  such  a 
motion,  is  to  enable  the  court  by  an  inspection  of  the  same,  to 
ascei'tain  whether  the  alleged  newly  discovered  evidence,  as  dis- 
closed by  the  affidavits,  is  cumulativcL  The  motion  is  made 
upon  the  affidavits,  no  recourse  being  had  to  the  case,  except 
for  the  purpose  indicated,  whilst  a  motion  for  a  new  trial  on  a 
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ease^  by  the  very  terms  employed,  imports  a  motion  based  wholly 
upon  the  record  of  the  proceedings  on  the  trial,  and  for  some 
error,  in  which  a  new  trial  is  sought 

Again,  if  the  claim  of  the  defendant  should  be  sustained,  it 
would  follow  that  a  party  succeeding  upon  a  motion  for  a  new 
trial,  on  the  ground  of  newly  discovered  evidence,  would  be 
entitled  to  tax  against  his  adversary  the  costs  of  such  motion 
sixty  dollars,  and  for  making  case  twenty  dollars.  This,  I  do 
not  xmderstand,  to  be  allowable.  The  granting  of  such  a  mo- 
tion is  regarded  as  a  favor  to  the  party,  and  the  rule  is,  to  re- 
quire such  party  to  pay  the  costs  of  the  former  trial  as  a 
condition  {Comsiock  agt  Dye^  18  Hun^  113 ;  Simmons  agt  Fay^ 
IRD.  Smith,  107 ;  Bonynge  agt  Waterhury,  12  Hun,  634-637 ; 
May  agt  Strauss,  8  Ahb.  K  C,  274> 

The  conclusion  I  have  reached,  seems  to  be  in  accordance 
with  the  practice  adopted  by  the  court  in  disposing  of  motions 
of  this  character,  as  a  reference  to  the  following  cases,  among 
others,  wiU  show  that  the  universal  rule  has  been  to  deny,  with 
ten  dollars  motion,  costs  (8  Abk,  813;  7  Bobt  [Supr.  Ct],  14; 
66  H<yu>.,  8;  14  Ahb.  N.  C,  466> 

It  clearly  appears  from  the  opinion  of  the  court  at  special 
term,  upon  which  this  motion  was  denied,  that  the  only  ques- 
tion there  considered  was  the  propriety  of  granting  a  new  trial 
•upon  the  grounds  of  newly  discovered  evidence,  and  the  motion, 
therefore  presents  only  the  question  here  discussed. 

My  attention  has  been  called  to  the  case  of  Warner  agt  The 
Western  Transportation  Co.  (5  Bobt  [Supr.  Ct],  490),  which 
holds  in  accordance  with  the  views  of  the  defendant 

The  question  does  not  seem  to  have  received  much  considera- 
tion in  that  case,  and,  as  it  does  not  seem  to  have  been  followed 
in  that  court  (7  Bcbt,  14),  I  am  constrained  to  follow  the  greater 
•eorrent  of  authority,  which  is  not  in  accord  with  that  casa 

The  defendant  insists  that  the  conclusion  here  reached  is 
^erroneous,  for  the  reason  that  it  deprives  him  of  ten  dollars 
•costs  allowed  by  section  8261,  for  making  and  serving  amend- 
mentB  to  casa    I  am  of  the  opinion  that,  for  the  purpose  of  a 
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motion  for  a  new  trial  for  newly  discovered  evidence,  the  service 
performed  and  serving  amendments  is  to  be  treated  as  part  of 
the  preparation  for  opposing  the  motion,  foj,  as  we  have  seen, 
if  the  defendant  is  entitled  to  tax  this  item  against  the  plaintifE, 
on  the  denial  of  the  motion  the  same  construction  would  per- 
mit the  plaintiff,  had  he  succeeded  in  his  motion,  to  tax  twenty 
dollars  costs  against  the  defendant  for  making  and  serving  a  casa 

For  the  reasons  already  stated,  this  cannot  be  dona  In  case 
of  an  appeal  from  the  judgment  and  order  denying  motion  for 
a  new  trial,  the  successful  party  would  be  entitled  to  tax  the 
costs  in  controversy  here,  but  not  otherwise^ 

It  follows,  that  the  decision  of  the  clerk  should  be  aflSrmed. 
But  as  the  question  presented  does  not  seem  to  have  been  ex- 
pressly decided  in  this  court,  without  costs  of  this  motion. 

Motion  denied  without  costs. 


SUPEEME  COURT. 


James  W.  Whitney  et  al,  appellants,  agt  Emil  Hirsch  et  ai, 

respondents. 

AUaehmerU^When  may  be  imied—Oode  of  Civil  Procedure,  9tcUonM  685, 8848^ 

In  an  action  to  recover  the  purchase  price  of  goods  sold  and  delivered,  an 
attachment  may  issue  and  will  be  sustained*  notwithstanding  that  it  is 
alleged  in  the  complaint,  and  also  stated  in  the  affidavits,  that  fraudulent 
representations  were  made  concerning  the  financial  condition  of  the  busi- 
ness by  which  the  plaintiffs  were  induced  to  sell  and  deliver  the  goods. 

The  case  of  Witinen  agt.  Von  Minder^  27  Hun,  234,  commented  on  and  ex- 
plained. 

Copies  of  affidavits  made  and  filed  in  another  action  against  the  same  de- 
fendants, brought  by  another  plaintiff,  may  be  used  to  sustain  an  attach- 
ment, where  an  inability  to  obtain  affidavits  in  the  action  from  persons 
whose  affidavits  were  made  in  the  other  suit  is  shown. 

First  Department^  General  Term,  January^  1886 
Appeal  from  an  order  vacating  an  attachment 
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Charles  EL  Smithy  for  appellants. 

Bhmenstiel  Jc  Hirsch^  for  respondents,  cite  Rowe  agt  Patter- 
m  (15  Week.  Dig.,  182),  EasUm  agt  Cas^y  (21  Hun,  469^61> 

i)ANi£LS)  J, — ^According  to  an  affidavit  of  one  of  the  plain- 
tifis,  on  which,  with  others,  the  attachment  was  issued,  and  the 
amended  complaint  in  the  action,  the  plaintiffs  sold  and  deliv- 
ered to  the  firm  of  Emil  Hirsch,  alleged  to  be  composed  of  the 
defendants,  goods  and  merchandise  amounting  in  value  to  the 
sum  of  $1,080.25,  and  it  is  for  the  recovery  of  that  amount  that 
judgment  was  demanded  in  the  action.  But  it  has  been  insisted 
that  an  attachment  could  not  issue  in  the  action  brought  for  the 
recovery  of  this  indebtedness,  for  the  reason  that  it  is  alleged 
in  the  complaint,  and  also  stated  in  the  affidavits,  that  fraudu- 
lent representations  were  made  concerning  the  financial  condi- 
tion of  tlie  business,  by  which  the  plaintifis  were  induced  to 
sell  and  deliver  the  gooda 

This,  however,  under  section  635  of  the  Code  of  Civil  Pro- 
cedure, did  not  deprive  the  plaintiflEs  of  the  right  to  an  attach- 
ment, upon  complying  with  what  has  been  further  required  to 
be  shown  by  the  next  succeeding  section.  For  a  warrant  of 
attachment  has  been  allowed  to  be  issued  in  an  action,  first,  for 
the  breach  of  a  contract,  express  or  implied,  other  than  a  con- 
tract to  marry,  and  such  a  breach  of  contract  has  been  alleged 
in  the  complaint,  and  sustained  by  the  affidavits  upon  which 
the  attachment  has  been  issued ;  for  it  has  been  made  to  appear 
that  the  goods  were  sold  and  delivered  at  the  request  of  the  de- 
fendants, and  that  the  price  to  be  paid  for  them  was  agi*eed 
upon,  and  the  debt  has  become  due,  and  that  price  has  not  been 
paid  These  facts  present  the  case  of  a  contract  made  to  pay 
the  purchase  price  of  the  goods,  and  the  omissions  on  the  part 
of  the  defendants  to  perform  their  contract,  and  entitled  the 
plaintifiEs  to  an  attachment,  under  this  subdivision  of  the  section, 
by  complying  with  the  additional  requirements  contained  in  the 
iiext  section.     And  the  action  for  the  recovery  of  the  debt  was 
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not  deprived  of  its  cliaracter,  as  an  action  upon  oontract^  hj 
reason  of  the  fortiher  &ct  that  the  debt  had  been  fraudnlently 
contracted,  and  the  defendants,  upon  the  reooveiy  of  a  jndg- 
meatf  could  be  arrested  and  imprisoned  upon  execution.  But, 
if  it  were  otherwise,  the  plaintifis  would  not  be  deprived  by  the 
false  representations  of  the  right  to  an  attachment;  for,  by  sub- 
division 8  of  the  same  section,  an  attachment  may  also  issue 
for  any  other  injury  to  personal  property  than  that  provided  for 
in  subdivision  2,  in  which  it  may  also  lawfully  issue,  or  for  the 
consequence  of  n^ligence,  fraud  or  other  wrongful  act;  and  so 
far  as  this  action  may  be  dependent  upon  the  all^ations  of' 
fraudulent  representations,  inducing  the  sale  of  goods,  it  is  within 
this  subdivision  of  the  sectioa  For  it  may  also  be  held  (o  he 
an  action  for  fraud,  as  that  term  has  been  used  in  this  subdi- 
division,  or,  if  not,  then  for  an  injury  to  personal  property  which 
has  been  defined  by  subdivision  10  of  section  SS48  of  the  Code, 
to  include  "  any  actionable  act  whereby  the  estate  of  another  is 
lessened,  other  than  a  personal  injury,  or  the  breach  of  a  con- 
tract" 

The  fraudulent  rq)re8entations  made  were  certainly  not  a  per- 
sonal injury,  nor  the  breach  of  a  contract,  but  they  did  constitute- 
an  actionable  act  whereby  the  estate  of  the  plaintiff  was  dimin- 
ished or  lessened,  so  far  as  they  were  induced  to  part  with  their 
goods  in  reliance  upon  the  truth  of  the  representations. 

And  under  this  definition  of  an  injuiy  to  personal  property, 
an  attachment  might  be  issued  in  an  action  based  upon  it  under 
subdivision  8  of  section  685  of  the  Coda 

This  subject  was  considered  in  Bogart  agt  Dart  (25  JStm, 
895),  where  it  was  held,  by  this  general  term,  that  an  attach- 
ment might  be  issued  to  recover  for  advances  made  upon  the 
faith  of  forged  bills,  notes  and  acceptances,  and  it  was  followed 
in  Weiller  agt  Schreiler  (68  Bow.,  491). 

It  has  been  supposed  that  Wiliner  agt  Von  Minden  (27  Huny 
234),  by  its  language,  restricted  th's  section  of  the  Code,  so  far 
as  to  exclude  an  action  of  the  present  description ;  but  it  did 
not,  and,  if  it  did,  as  the  cases  have  been  prescribed  by  the  stat- 


HOWARD'S  PRACTICE  REPORTS.  176- 

^ —  — 

Whitn^€<a^  agt  BlrachefaX. 

ute^  in  which  attachments  may  be  issued,  the  act  itself  would 
be  required  to  be  followed  rather  than  a  detennination  tending 
to  abridge  its  effect 

As  this  case  has  been  presented,  it  is  included  within  the  first 
sabdivision  of  section  686.  But,  if  any  doubt  could  exist  as  to 
the  correctness  of  that  construction,  it  would  purely  be  within 
the  provision  contained  in  the  8d  subdivision  of  the  same  sec- 
tion. The  attachment  was  issued  upon  the  further  ground  that 
the  defendants  had  disposed  of  their  property  with  intent  to* 
fraud  their  creditors,  and  that  chaige  was  chiefly  made  to  de- 
pend upon  a  general  assignment  executed  by  Emil  Hirsch  him- 
self,  in  which  he  preferred  the  other  defendant,  Tillie  Stem,  in. 
&e  amount  $8,141.81.  This  preference  has  been  assailed  as 
unlawful  for  the  reason  that  she  was,  in  fact,  a  partner  with 
the  assignor  in  the  business  carried  on  in  his  name,  and  assigned 
by  the  assignment ;  and  affidavits  have  been  produced  tending 
very  directly  to  establish  the  fact  that  she  was  a  partner  in  the 
busine8& 

The  affidavits  were  not  aU  made  in  this  action,  but,  in  part^ 
consisted  of  copies  of  affidavits  made  and  filed  in  an  action  * 
against  the  same  defendants,  brought  by  Horace  B.  Clafiin  and 
others.  These  copies  and  extracts  have  been  included,  because 
of  an  alleged  inability  to  obtain  affidavits  in  this  action  from 
persons  whose  affidavits  were  made  in  the  Glailin  suit 

And  it  has  been  held  in  BermeU  agt  Edwards  (27  Hun^  852)^ 
tiiat  such  extracts  may  be  used  under  this  state  of  the  facts,  and 
the  correctness  of  that  conclusion  was  in  no  manner  doubted  in 
WilTnerding  agt  Ounnirigham  (65  How.^  846),  where  only  the 
results  deemed  to  be  supported  by  the  affidavits  were  contained 
in  that  upon  which  the  attachment  was  based,  and  that  was  held 
not  to  be  sufficient,  and  the  same  rule  was  followed  in  Oreen- 
baum  agt  Dwyer  (66  How.^  266).  Under  the  facts,  as  they  have 
been  disclosed  therefore,  the  extracts  from  the  affidavits  on  file 
may  lawfully  be  made  use  of  to  support  the  plaintiffs  right  to 
the  attachment  The  statements  extracted  and  the  affidavits 
copied  were  made  under  the  the  restraints  of  oaths  admin  is- 
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tered  for  the  purpose,  and;  if  they  could  be  shown  to  be  wil- 
fully false,  the  persons  making  them  would  be  liable  to  convio- 
tion  and  punishment  for  the  crime  of  perjury  under  the  laws 
of  the  state,  as  much  so  certainly  as  though  the  affidavits  con- 
taining these  extracts,  and  those  copied,  were  made  in  this 
action. 

These  extracts  and  copies,  to  a  reasonable  d^ree  of  certainty 
establish  the  fact  that  the  defendant.  Stem,  formed  a  partner- 
ship with  the  defendant,  Hirsch,  in  the  business,  aijd  she  proba- 
bly continued  to  be  a  partner  through  the  time  when  the  plaintiffa 
goods  were  sold  and  delivered  The  only  qualification  of  her 
relation  to  the  business  was  stated  by  her  husband  to  be,  that 
he  informed  Mr.  Hirsch  that  he  wanted  to  withdraw  the  money 
which  had  been  invested  in  the  business  on  behalf  of  his  wifa 
That  was  objected  to  by  Hirsch,  because  it  would  break  him  up 
to  withdraw  the  capital,  and  he  is  stated  by  her  husband  to  have 
added :  "  You  remain  here ;  I  will  engage  you  as  assistant  clerk 
in  the  business  under  a  salary,  arranging  that  the  money  was  to 
remain  in  the  business  until  January  1, 1884,  which  I  consented 
to  on  behalf  of  my  wifa" 

This  was  not  considered  by  Hirsch  to  exclude  her  from  her 
rights  as  a  partner  in  the  business,  and  he  is  so  stated  to  have 
informed  the  plaintiffs*  attorney  on  the  21st  of  July,  1884,  when, 
according  to  his  affidavit,  Hirsch  said  Tillie  Stem  and  himself 
were  partners,  and  a  like  statement  is  verified  by  Leo  Frank,  a 
copy  of  whose  affidavit,  in  the  Claflin  suit,  was  contained  in  the 
papera  upon  which  the  attachment  was  issued.  As  the  case 
was  presented,  there  was  certainly  reasonable  ground  for  believ- 
ing that  Tillie  Stem  continued  to  be  a  partner  with  Hirsch  all 
through  the  times  when  the  plaintiffs'  goods  were  sold  and  de- 
livered, and  the  assignment  was  subsequently  made  November 
22,  1883,  and,  being  a  partner  in  the  business,  it  was  fraudulent 
to  prefer  her  as  a  creditor  in  the  general  assignment  made  for 
the  benefit  of  creditora  Substantially  the  same  state  of  facts 
was  presented  in  tlie  case  of  Claflin  agt  Hirsch^  where  it  was 
held  by  the  general  term  that  the  attachment  could  legally  bo 


HOWARD'S  PRACTICE  REPORTS.  177 

Whitney  ei  tU.  agt  Hirach  et  oL 

issued  and  sustained,  for  the  reason  that  there  had  been  this 
fraudulent  disposition  of  the  debtor's  property.  The  attach- 
ment issued  in  this  action  ought  not  to  have  been  vacated,  and 
the  order  vacating  it  should  be  reversed  with  the  usual  costs 
and  disbursements,  and  an  order  entered  denying  the  motion. 

Brady,  J.  (dissenting). — The  complaint  herein  alleges,  that 
the  defendant  fraudulently  contracted  the  debt  for  which  judg- 
ment is  demanded,  and  it  is  thus  brought  within  the  provisions 
of  subdivision  4  of  section  549  of  the  Code,  and  which  distinctly 
provides  that,  where  such  an  all^ation  is  made,  the  plaintiff  can- 
oot  recover  unless  the  fraud  is  ^established,  and,  further,  that  a 
judgment  for  the  defendant  is  not  a  bar  to  a  new  action  upon 
the  contract  only.  In  such  an  action  this  court  held  distinctly, 
that  an  attachment  under  the  provisions  of  the  Code  could  not 
be  maintained  (  Wiltner  agt  Von  Minden^  27  Hun^  234). 

The  judgment  under  the  complaint  in  this  action  in  favor  of 
the  plaintLBb,  would  authorize  the  imprisonment  of  the  defend- 
ant if  it  were  not  paid.  This  view  renders  it,  perhaps,  unneces- 
sary to  consider  any  other  question  suggested  upon  the  appeaL 
Nothing  either  in  the  case  of  Muser  agt  Lisner  (67  How.^  509), 
in  this  department,  or  in  Ledwick  agt  McKim  (58  N.  Y,,  807),  at 
all  conflicts  with  the  results  stated. 

The  plaintiffs  are  bound  in  the  prosecution  of  their  remedy 
by  the  allegations  in  the  complaint,  and  their  success,  as  we 
have  seen,  is  dependent  upon  the  proof  of  those  allegationa 
If  not  successful,  they  are  not  deprived,  as  we  have  seen  also, 
of  a  new  action  founded  upon  the  contract  alone,  by  which  the 
defendants  became  responsibla  They  would  not  be  entitled, 
therefore,  even  if  the  evidence  suflSciently  established  the  fact, 
to  an  attachment  in  this  action,  upon  the  ground  that  the  de- 
defendants  had  fraudulently  disposed  of  their  property  with 
the  intent  to  defraud  their  creditors.  For  these  reasons  the 
orders  appealed  from  should  be  affirmec^ 
Vol.  m.  28 
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Davis,  P.  J.  (ooncurring)L — ^My  brothers,  Brady  and  Daeoels^ 
not  concurring  in  their  views  in  this  case,  it  becomes  necessaiy 
that  I  should  state  the  grounds  on  which  I  think  the  disposition 
of  the  appeal  should  be  mada 

The  action  is  brought  to  recover  for  goods  sold  and  delivered. 
It  is,  therefore,  an  action  upon  contract  In  such  an  action, 
under  the  provisions  of  section  649,  subdivision  4,  where,  for  the 
purpose  of  arresting  the  defendant,  it  is  claimed  that  the  defendant 
was  guilty  of  a  fraud  in  contracting  or  incurring  the  liability,  it 
is  necessary  that  the  allegations  of  fraud  should  be  made  in  the 
complaint  in  issuable  form,  so  that  they  may  be  tried  by  a  juiy 
or  by  the  court ;  but  this  fact  dpes  not  change  the  action  from 
one  upon  contract  It  only  affects  the  remedy,  provisional  and 
final,  and  subjects  the  plaintiff,  if  he  fail  to  prove  the  alleged 
fraud,  to  bring  a  new  action  upon  the  contract  as  one  not  so 
fraudulentiy  contracted  As  the  action,  notwithstanding  the 
allegations  of  fraud,  continues  to  be  one  upon  contract^  there 
seems,  to  me,  no  reason  why  the  attachment  may  not  be  sus- 
tained* The  case  relied  upon  by  Brady,  J.,  is  not  applicable 
{Wibner  agt  Von  Minden,  27  jETun,  284).  That  was  a  case 
where  the  action  was  brought  to  recover  damages  for  an  alleged 
fraud,  and  not  to  recover  the  purchase  price  of  goods  sold  and 
delivered. 

If  the  question  decided  in  WiUner  agt  Von  Minden  were  an 
open  one,  it  might  well  be  doubted  whether  the  attachment,  in 
this  case,  could  not  be  upheld  under  the  8d  subdivision  of  sec- 
tion 635  of  Code,  which  gives  an  attachment  in  an  action  fox 
any  injury  to  personal  property  in  consequence  of  negligence, 
fraud  or  other  wrongful  act,  and  under  the  definition  of  injury 
to  property — section  8348,  subdivision  10  of  Code — the  in- 
ducing of  a  sale  and  delivery  of  property  by  fraudulent  repre- 
sentations, is  clearly  an  act  for  which  an  attachment  is  allowable* 

I  concur  with  Daniels,  J.,  that  the  order  in  this  case  should 
be  reversed. 
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SUPREME  COURT. 

The  Buffalo  Lubricating  Oil  Company,  limited,  agt  Hnun 

B.  Everest  and  another. 

Praetiee — New  triai—When  tnU  be  granted  an  the  ground  that  ihe  damagm 

found  by  ihe  jury  are  exeeeeive, 

Gianting  new  trials  on  the  ground  that  the  damages  are  excessive,  in  cases 
where  the  Jury  are  allowed  to  award  smart  money,  is  comparatively  a 
modem  practice,  and  had  its  origin  in  the  English  courts. 

In  cases  where  the  court  can  see,  without  mistake,  the  amount  mentioned 
in  the  verdict  as  punative  damages,  it  is  now  the  universal  practice  to 
examine  the  whole  case  with  care,  and  determine  whether  the  sum  SD 
included  is  so  large  as  to  shock  the  judgment  of  most  intelligent  and  dis- 
passionate men. 

Where,  as  in  this  case,  there  is  no  chance  for  mistake,  and  the  jury  did 
allow  $16,000  as  smart  money  as  a  punishment  to  the  defendants  for  en- 
Udng  away  a  servant  from  the  plaintiffs  who  at  the  time  he  left  Iti 
employ,  was  one  of  its  stockholders  and  chief  executive  officers,  a  new 
trial  should  be  granted  on  the  ground  that  the  damages  are  excessive. 

3rie  County  Special  Termj  Februarr/j  1886. 

MonoN  by  the  defendant  for  a  new  trial,  founded  on  excep- 
tions taken  to  rulings  on  the  trial,  and  also  upon  the  ground 
that  the  damages  are  excessiva     The  verdict  was  for  $20,00(1 

WiUiam  F,  Cogswell^  lor  the  motion. 
Adelbert  Moot,  opposed. 

Bahker,  J, — The  plamtilt  is  a  corporation  organized  under 
the  general  statute  for  the  purpose  of  refining  petroleum  oil,  its 
place  of  business  being  the  city  of  BuflFalo. 

The  action  is  in  tort 

The  complaint  charges  that  the  defendant,  with  malicious 
motiyes,  and  with  intent  to  injure,  destroy  and  break  down  tha 
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plamtifTs  business,  did  persuade  and  entice  from  the  plaintifTe 
service  its  servant,  one  Albert  A.  Miller. 

The  defendants  are  stockholders  in,  and  the  executive  officers 
of,  the  Vacuum  Oil  Company,  also  engaged  in  refining  oil,  at 
the  city  of  Rochester. 

The  plaintiff  commenced  operations  in  June,  1881,  by  plan- 
ning, locating  and  constructing  its  worka 

Miller  had  lai^ge  experience  in  the  business,  and  it  was  con- 
ceded that  he  was  well-qualified  to  plan  and  superintend  the 
construction  of  the  worka 

He  was  one  of  the  promoters  of  the  company,  a  stockholder 
Had  its  vice-president  By  an  arrangement  or  underatanding 
with  the  managing  boardf  he  was  to  act  as  superintendent  S 
constructing  the  works,  and  in  manufacturing  the  oU,  and  was 
to  be  allowed  $1,200  a  year  for  his  services. 

About  the  time  the  works  were  so  far  completed  as  to  com- 
mence distilling  oil,  and  about  the  first  of  July  of  the  same 
year  he  left  the  plaintiff's  employment,  and,  in  September,  sold 
out  all  his  interest  in  the  company,  and  ceased  to  act  as  one  of 
the  officers,  or  to  have  any  connection  with  the  company.  The 
stock  and  interest  held  by  Miller  in  the  company  was,  at  that 
time,  transferred  to  the  company  by  an  arrangement  with  the  ac- 
tive officers  and  managers  of  the  company,  and  he  was  informed 
by  them  that  the  company  had  no  further  need  of  his  services. 

The  plaintiff  gave  evidence  tending  to  show,  that  Miller  left 
the  plaintiff's  employ  on  the  joint  solicitation  of  the  defendants, 
and  that  they  acted  from  malicious  motives,  hoping  to  injure 
the  plaintiff's  business,  delay  its  successful  operations,  if  not  to 
break  down  the  company. 

The  court  instructed  the  jury  as  to  the  rules  of  law  applica- 
ble to  the  case,  by  which  they  would  be  guided  in  ascertaining 
the  plaintiff's  actual  damages,  as  to  which  the  defendants  took 
no  exception,  but  the  plaintiff  did  several 

The  court  also  instructed  the  jury,  in  substance,  that  the  case 
presented  such  circumstances  and  features  that  they  might,  in 
their  discretion — in  addition  to  the  plaintiff's  actual  damage8| 
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«8  thej  should  determine  them  to  be — add  exemplary  or  puna- 
tive  damages,  for  the  purpose  of  punishing  the  defendants  for 
their  unlawful  and  malicious  conduct,  and  for  example's  sake, 
ii,  in  their  opinion,  the  plaintiff's  actual  damages  were  not  a 
sufficient  punishment  for  their  wrdng-doing,  but  that,  in  consid- 
ering the  question,  they  should  act  with  the  greatest  caution 
and  circumspection. 

By  the  rule  adopted  by  the  court,  in  the  charge  to"  the  jury, 
by  which  the  plaintiff's  actual  damages  were  to  be  measured, 
thej  could  not,  in  any  event,  exceed  $4,000,  according  to  the 
whole  evidence  bearing  on  that  subject 

So,  it  appears,  beyond  all  controversy,  that  the  jury  awarded 
by  their  verdict  $16,000  as  smart  money. 

In  disposing  of  the  question  whether  the  damages  are  exces- 
sive or  not,  it  must  be  assumed  that  the  jury  followed  the  direc- 
tions of  the  court  in  determining  the  plaintiff's  actual  damages* 
Any  other  view  of  the  case  would  altogether  deprive  the  de- 
iendants  of  their  point,  that  the  damages  are  excessiva 

The  party  who  has  lost  the  verdict  was  content  with  the  rale 
of  damages  adopted,  and  for  the  court  now  to  hold  as  the  plain- 
tiff ai^gues,  that  the  rule  was  unfair  and  erroneous  so  far  as  the 
plaintiff's  rights  were  involved,  and  the  jury  were  justified  in 
disregarding  the  instructions  of  the  court,  and  did  adopt  and  fol- 
low a  rule  of  their  own  in  ascertaining  the  plaintiff^s  actual 
damages,  would  be  unfair  to  the  defendants,  and  has  no  sanc- 
tion in  precept  or  practice.  If  the  plaintiff  has  confidence  in 
^e  exceptions,  which  were  taken  in  its  behalf  to  the  rule  of 
dam£^es  laid  down  in  the  trial,  and  feels  aggrieved  and  injured 
thereby,  it  should  move  thereon  for  a  new  trial  By  the  excep- 
tions taken,  a  means  of  review  is  secured  in  all  the  higher 

eourts. 

Our  system  of  jurisprudence  is  based  upon  the  fundamental 
proposition  that  the  court,  and  the  court  alone,  decides  all  ques- 
tions of  law;  and  it  necessarily  follows  from  this  that,  if  the 
jury  disr^ard  the  instructions  of  the  court  on  any  question  of 
law,  tibeir  verdict  wiU  be  set  aside    It  is  by  this  power,  and  tiia 
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exercise  of  it  by  the  court,  that  the  control  of  the  court  over 
questions  of  law  can  be  preserved. 

Therefore,  if  it  could  be  discovered  that  the  juiy  did  disr^ard 
the  instructions,  as  the  rule  by  which  the  actual  damages  weie 
to  be  ascertained,  it  would  be  the  duty  to  grant  a  new  trial  for 
that  reason. 

The  plaintiff,  as  a  matter  of  law,  was  entitled  to  all  his  actual 
damages  and  more — not  one  dollar. 

There  is  also  another  valuable  and  well-established  rule,  that^ 
in  cases  of  trespass  or  tort,  accompanied  by  fraud,  malice  or 
oppression  on  the  part  of  the  wrong-doer,  the  jury  have  a 
discretion  to  award  exemplary  or  vindictive  damages.  The 
case  at  bar  is  one  of  this  class  of  actions,  if  the  plaintiff  is  en- 
titled to  recover  anything  for  actual  damages. 

I  am  fully  persuaded,  however,  after  the  most  deliberate  con- 
sideration of  the  question,  that  the  sum  awarded  ac  punative 
damages  is  so  extravagant  and  excessive  as  to  indicate  that  the 
jury  were  guided  in  their  action  by  prejudice,  passion  or  sym- 
padiy.  They  had  fixed  the  plaintiff's  actual  damages,  as  we 
may  assume,  at  the  utmost  limit  permitted  by  their  instructional 
and  to  that  sum  they  added  the  four-fold  sum  of  $16,000. 

In  this  case,  unlike  many  others,  we  can  ascertain  the  amount 
of  the  punative  damages  assessed  by  the  juiy  above  the  actual 
injury  sustained 

The  power  and  the  duty  of  the  court  to  interfere  and  grant 
new  trials  where  the  damages  are  excessive,  is  fully  established 
in  the  jurisprudence  of  this  statei  At  the  same  time,  the  ver> 
diet  of  the  jury  should  not  be  interfered  with  lightly,  nor  until 
the  mind  of  the  court  is  seriously  impressed  that  the  punish- 
ment imposed  by  the  jury  on  the  wrong-doer  by  their  verdict 
IS  oppressive  and  unreasonable,  and  more  than  jurors  usually 
award  in  like  cases,  and  beyond  what  the  courts  are  accustomed 
to  approve  {Houghhirk  agt  Delaware  and  Hudson  Canal  Co.,  02 
N.  Z,  225> 

I  do  not  cite  any  of  the  cases  where  the  courts  have  granted 
or  refused  to  grant  new  trials  on  this  ground     I  have^  I  b»» 
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Keve,  in  my  examination,  read  every  leading  case  decided  in 
England  or  in  this  country,  and  I  find  none  which  can  be  cited 
as  a  precedent  for  denying  the  defendant's  motion,  and  allowing 
this  verdict  to  stand  Granting  new  trials  on  the  ground  that 
the  damages  are  excessive — in  cases  where  the  jury  are  allowed 
to  award  smart  money — is,  comparatively,  a  modem  practice, 
and  had  its  origin  in  the  English  courts.  In  cases  where  the 
courts  can  see,  without  mistake,  the  amount  mentioned  in  the 
verdict  as  punative  damages,  it  is  now  the  universal  practice 
to  examine  the  whole  case  with  care,  and  determine  whether  the 
sum  so  included  is  so  large  as  to  shock  the  judgment  of  most 
intelligent  and  dispassionate  man. 

This  case  is  to  be  distinguished  from  a  class  of  cases  like 
libel  and  slander,  assault  and  battery,  seduction  and  crim.  cotl^ 
where  sentiment  and  feeling  are  largely  involved,  and  it  18, 
therefore,  quite  impossible  for  the  court  to  separate  the  sum  of 
Bctual  damages  from  the  verdict,  and  thus  discover  the  real 
3um  awarded  as  a  punishment  to  the  defendant 

In  this  case  there  is  no  chance  for  mistaka  The  jury  did 
allow  $16,000  as  smart  money  as  a  punishment  to  the  defend- 
ants for  enticing  away  a  servant  from  the  plaintiff,  who,  at  the 
time  he  left  its  employ,  was  one  of  its  stockholders  and  chief- 
executive  officers.  Miller,  himself,  was  one  of  the  board  of 
trustees,  who  had  a  right  to  decide  whether  a  servant  in  the 
employ  of  the  company  should  remain  or  be  discharged. 

I  do  not  consider  the  exceptions  taken  by  the  defendants, 
but  grant  the  order  for  a  new  trial  on  the  ground  that  the  dam- 
ages are  excessive. 

Kew  trial  granted  on  the  defendants  paying  the  taxable  costs 
of  this  action,  after  notice  of  trial,  including  the  costs  of  this 
motion,  together  with  disbursements,  to  be  paid  within  twenty 
days  after  taxation  and  notice^  and,  if  not  paid,  motion  denied 
irith  costs. 
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Mary  Cronin'  agt  Joseph  Cronin. 

OM<t— Jn  MerpUadar  aet»on$^€hde  of  CfivU Proeedwre,  9ecUon»  8228,  8229, 

S2S0. 

Where  upon  the  trial  of  an  action  in  which  interpleader  was  allowed  under 
the  Code,  the  plaintiff  established  title  to  part  of  the  fund  in  court  and 
the  defendant  to  the  balance,  and  on  the  pleadings  each  party  denied  all ; 

Mdd,  that  neither  was  entitled  to  costs  "as  of  course,"  but  that  the  award 
of  costs  in  such  cases  rested  in  the  discretion  of  the  court. 

'Special  Terrri^  February^  1886. 

The  bank  for  savings  had  on  deposit  to  the  credit  of  "  Mary 
Cronin  and  husband,  Joseph,  or  either,"  the  sum  of  $747.98. 
The  plaintiS  brought  an  action  against  the  bank,  claiming  the 
entire  deposit,  and  the  bank  moved  for  and  obtained  an  order 
interpleading  in  its  place  the  present  defendant,  on  the  ground 
that  he  also  made  claim  to  the  same  fund  {Mulcahy  agt  JSmi- 
grant  Industrial  Savings  Bank,  89  N,  PI,  435).  The  bank, 
under  this  order,  was  allowed  to  retain  the  fund  at  interest, 
subject  to  the  further  order  of  the  ^ourt,  leaving  the  rival  claim- 
ants to  establish  their  title  to  it  The  defendant  in  his  answer 
admitted  the  plaintiff's  title  to  $125  of  the  sum  on  deposit  and 
claimed  the  balance  as  his  own.  The  plaintifE  served  a  reply  to 
the  answer,  in  which  she  reiterated  her  claim  to  the  entire  fund. 
The  issue  was  tried  and  the  jury  found  that  $425  of  the  fund 
belonged  to  the  plaintiff  and  the  balance,  $322.98,  belonged  to 
the  defendant  Neither  can  properly  be  called  the  "  prevailing 
party,"  because  each  was  to  an  extent  unsuccessful  Each 
party  denies  the  right  of  the  other  to  costs,  and  the  court  is 
called  upon  to  determine  whether  either,  and  which,  of  the 
parties  is  entitled  to  tsosts  under  the  peculiar  circumstances 
stated. 
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J9bt(;e  €&  ji9umme22^  for  plaiiiti£ 

Jclkn  A,  IfoUj  for  defendant 

McAdah,  G,  J. — ^The  action  of  interpleader  is  of  equitable  * 
origin,  and  the  remedy  provided  by  the  Code  is  merely  concur- 
rent (9  Sow.  Pr.,  193;  1  R  D.  Smith,  665;  &  G,  8  Hem.  Pr.,  • 
45;  14  icLy  505).     The  principles  which  govern  the  remedy, 
either  in  equity  or  under  the  Code,  are  alike,  and  the  rule  form- 
erly prevailing  as  to  costs  should,  as  far  as  practicable,  be  applied 
to  the  present  practica    It  is  evident  that  the  general  provisions 
of  sections  8228  and  8229  of  the  Code  as  to  costs,  were  not  ' 
intended  to  include  interpleader  actions,  where  (as  here)  each 
party  prevails  in  establishing  title  to  a  substantial  part  of  the  ' 
fund  in  dispute.     The  case,  in  consequence,  falls  within  section 
3230,  which  leaves  the  award  of  costs  discretionary  with  the 
court    This  construction  agrees  with  that  approved  by  WiU- 
ard  in  his  work  on  Equity  Jurisprudence  {Potter's  ed.\  321, 
where  he  says,  that  the  Code  {sec  806  of  old,  and  sec  8230  of 
new)  "  vests  the  court  with  the  same  discretion  in  such  actions 
as  existed  before,"  and  under  the  former  practice  costs  were 
not  matter  of  right  in  interpleader  cases.    They  rested  in  the 
discretion  of  the  court  {Bedell  agt  Hoffman,  2  Paige,  199).    This 
also  accords  with  the  present  general  legislative  intent  (2  H  S,^ 
617,  §  20;  8  Waifs  Pr.,  468,  469;  Code,  §  8234>     The  legis- 
lature  certainly  did  not  intend,  even  under  the  interpleader 
allowed  by  the  Code,  that  a  defendant  whose  defense  was  meri- 
torious, and  who  succeeded  in  it  to  the  extent  of  prevailing  in 
the  action  equally  with  the  plaintiff,  should  be  arbitrarily 
mtdcted  with  costs,  "  as  of  course,"  for  presenting  a  claim  fully 
as  just  as  that  made  by  his  adversary.     Such  an  interpretation 
would  be  harsh  and  oppressive,  and  tend  to  establish  an  im- 
mutable rule  which  might,  in  some  cases,  work  great  injustice 
The  intention  was  to  avoid  this  possible  result  by  leaving  the 
question  of  costs  in  such  actions  to  the  discretion  of  the  court,.. 
YoL.  m.  24 
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^  that  they  might  be  allowed  or  withheld  according  to  equitable 
principles  and  in  furtherance  of  justice.  This  intent  (if  it  re- 
quired further  evidence  to  make  it  manifest)  will  be  found  in 
the  statute  (8  R  /S,  6ih  eoL,  878,  §  892),  which  provides  that 
where  the  title  to  a  fund  on  deposit  with  a  savings  bank  is  dis- 
-puted,  an  interpleader  may  be  allowed,  to  the  end  that  the 
rival  claimants  interested  in  the  dispute  may  be  brought  into 
the  litigation  and  the  bank  allowed  to  drop  out,  and  which 
further  provides  that  "  the  question  of  costs  in  the  actions  re- 
ferred to  shall,  in  all  cases,  be  in  the  discretion  of  the  court, 

'  and  may  be  charged  upon  the  fund  affected  by  such  action." 
It  is  clear,  therefore,  that  the  award  of  costs  rests  entirely  in  the 
discretion  of  the  court,  and  the  only  question  left  is  to  exercise 
the  discretion  for  the  best  interests  of  all  concerned,  keeping  in 
mind  the  smallness  of  the  fund.  The  plaintiff  and  defendant 
are  husband  and  wife ;  they  disagreed,  and,  in  consequence,  sep- 
arated.    Law  suits  followed,  and  this  is  one  of  them. 

As  usual,  in  such  intestine  quarrels,  each  of  the  parties  is 
right  to  an  extent,  and  beyond  that  wrong.  The  interests  of  all 
will  be  best  subserved  by  holding  that  each  of  the  litigants 
have  the  portion  of  the  fund  to  which  they  are  respectively  en- 
titled ;  that  neither  have  costs  against  the  other ;  that  the  costs 
of  the  respective  attorneys  be  not  charged  on  the  fund ;  and 
that  the  attorneys  on  each  side  be  left  to  r^ulate  his  fee  with 
his  client  when  the  fund  is  paid  over. 

The  disbursements  incurred  by  -each  of  the  litigants  in  deter- 
mining the  titie  to  the  fund,  should,  as  a  necessary  incident,  be 
taxed  and  charged  upon  the  fund,  but  the  application  for  fur- 
ther costs  or  allowance  will  be  denied.    A  decree  in  accordance 
Mierewith  may  be  submitted. 
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CITY  COURT  OP  NEW  YORK. 
Richard  :£.  Rothnell  agt  Augustus  GK  Paine  et  al 

Ordenif  arrmt-^Undertaking  (m—  When  iureties  Udbie--  Code  qf  OitA  Pro- 
cedure, $ectum»  549-^9. 

Where  an  order  of  arrest  is  obtained  in  an  action  where  the  cause  of  action 
and  cause  of  arrest  are  identical,  and  the  order  of  arrest  is  vacated  on 
motion,  and  the  plaintiff  on  the  trial  withdraws  by  stipulation  the  allega- 
tions of  f rtfud  from  the  complaint. 
'Hdd,  that  the  order  Tacating  the  order  of  arrest  became  the  final  decision 
'  that  the  plaintiff  in  said  action  was  not  entitled  to  the  order  of  arrest, 
and  an  action  was  maintainable  upon  the  undertaking  for  damages  su8> 
I  •  tained  by  reason  of  the  arrest 


'  General  Term,  February  188& 

'Before  McAdah,  <J.  cTI,  avd  Hall,  J. 

JSjtaTn  KUnq^  iar  respondent 

JEdward  M  Sheppard  and  James  H.  Fay,  for  appellants. 

Hall,  J. — ^This  is  an  appeal  from  a  judgment  in  favor  of 
-  plaintifE  entered  upon  the  verdict  of  a  jury  at  trial  term  and 
from  an  order  denying  defendants'  motion  for  a  new  trial  upon 
'  the  minutes  and  exceptiona 

The  action  is  brought  upon  an  undertaking  executed  by 

defendants  as  sureties  in  an  action  in  the  superior  court  of  the 

xdty  of  New  York,  wherein  James  P.  Tuttle  was  plaintiff  and 

'  the  plaintiff  herein  was  defendant,  and  was  given  in  pursuance 

of  the  requirements  of  the  Code  of  Civil  Procedure  to  procure 

-an  order  of  arrest  against  the  plaintiff  herein. 

SThe  condition  of  the  undertaking  is  that  "if  the  defendant 
In  the  said  action  do  recover  judgment  therein,  or  if  it  is  finally 
decided  that  the  plaintiff  is  not  entitled  to  the  order  of  arrest^ 
Ihe  plaintiff  will  pay,"  &a 
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The  cause  of  action  recited  in  the  undertaking  is  breach  of 
trust  and  fraud,  and  the  cause  of  action  and  the  cause  of  arrest 
are  identical 

The  order  of  arrest  was  vacated  upon  motion,  and  an  appeal 
having  been  taken  to  the  general  term  of  the  superior  court,  the 
order  vacating  said  order  of  arrest  was  affirmed. 

The  action  in  the  superior  court  was  brought  to  trial  on  the 
7th  day  of  November,  1888.  The  counsel  for  defendant  in  that 
action  moved  that  the  plaintiff  be  called  upon  to  elect  which  of 
the  three  causes  of  action  set  forth  in  the  complaint  the  plaintiff 
relied  upon,  and  thereupon  the  plaintiff's  counsel  consented  to 
strike  out  from  the  complaint  the  sixth  and  seventh  clauses  and 
part  of  the  ninth  clausa 

An  examination  of  the  original  complaint  shows,  that  by 
striking  out  the  portions  tiiereof  above  mentioned,  the  charges 
of  fi'aud  woTild  be  entirely  eliminated,  and  the  action  would  be 
one  for  money  had  and  received  in  a  fiduciary  capacity,  and  for 
an  accounting  in  regard  to  the  same. 

The  trial  of  the  superior  court  action  was  had  upon  such  elec- 
tion and  stipulation,  except  that  the  defendants'  counsel  with- 
drew his  consent  to  strike  out  part  of  the  ninth  clause,  and  I 
suppose  no  verdict  was  reached,  as  I  find  no  record  of  any  in 
the  casa 

On  the  23d  of  November,  1883,  an  order  was  entered  at  trial 
term  in  the  superior  court  before  the  same  justice  who  tried  the 
cause,  reciting  the  stipulation  made  by  the  attorney  for  the 
plaintiff,  and  amending  the  complaint  in  pursuance  thereof  by 
striking  out  the  sixth  and  seventh  clauses,  and  in  other  unim- 
portant particulars.  *  No  motion  was  made  to  set  aside  that 
order,  nor  was  an  appeal  taken  therefrom. 

This  left  in  the  complaint  the  words  in  the  ninth  clause  which 
plaintiff's  counsel  had  consented  to  have  stricken  out  upon  the 
trial,  but  which  the  defendant's  counsel  had  not  consented  to 
at  that  tima  ^ 

And  on  the  12th  day  of  December,  1888,  an  order  was  made 
on  motion  of  the  defendants'  attorney  in  that  ^tion,  and  op- 
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posed  by  plamtifTs  attorney  therein^  strikmg  out  from  the  ninth, 
clause  of  the  complaint  the  portion  thereof  charging  fraud  on 
the  part  of  the  defendant  in  inducing  plaintifE  to  part  with  the 
shares  of  Gatling  stock  as  irrelevant  and  immaterial,  and  no 
appeal  has  been  taken  from  that  order,  but  an  amended  com- 
plaint was  served  omitting*  all  allegations  of  fraud. 

This  action  upon  the  undertaking  was  commenced  in  this 
oourt  on  the  12th  day- of  November,  1883,  being  after  the  trial 
of  the  superior  court  action  and  the  election  and  stipulation 
made  therein  by  plaintiffs  attorney,  but  before  the  entiy  of 
either  of  the  orders  amending  the  complaint 

Upon  the  trial  of  this  action  the  court  held  that  the  plaintiff 
was  entitled  to  a  verdict,  and  instructed  the  jury  to.  fix  the  ^ 
amount  of  damages,  and  the  jury  awarded  plaintiff  $1,000. 

The  exceptions  taken  by  defendants'  counsel  upon  the  trial, 
and  the  points  upon  the  argument  of  this  appeal  embrace 
several  propositions  of  law,  either  one  of  which,  if  sustained, 
would  necessitate  a  reversal  of  the  judgment  The  questions 
raised  may  be  briefly  stated  as  follows : 

First  That  the  form  of  the  undertaking  is  not  in  acdordance 
with  the  statute,  being  several  instead  of  joint  and  several 

Second.  That  at  the  time  of  the  commencement  of  this  action 
the  plaintiff  had  no  cause  of  action,  because  there  had  been  no 
final  decision  that  the  plaintiff  in  the  imdertaking  was  not 
entitled  to  the  order  of  arrest,  and  that  the  cause  of  action  and 
cause  of  arrest  being  identical,  there  could  be  no  final  decision . 
upon  that  question  until  the  trial  or  discontinuance  of  the 
action 

Third.  That  the  orders  of  the  superior  court  made  on  the 
23d  of  November  and  12th  of  December,  1883,  amending  the 
complaint  in  that  action  by  eliminating  therefrom  all  questions 
of  fraud,  if  they  couM  in  any  event  be  considered  to  amount  to 
a  final  decision  that  the  plaintiff  in  that  action  was  not  entitled 
to  the  order  of  arrest  could  have  no  retroactive  effect,  and  as 
ibey  were  not  made  until  after  this  action  was  commenced,  they 
.gaye  no  new  rights  to  the  plaintiff  herein,  and  that  he  must 
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Stand  or  fall  upon  the  facts  as  they  existed  at  the  time  of  the 
commencement  of  this  action ;  and 

Fourth.  That  the  amendments  to  the  complaint  in  the  superior 
court  action  were  not  pleaded  in  this  action,  and  that,  therefore, 
evidence  in  regard  to  such  amendments  was  inadmissible  upon  - 
the  trial 

It  is  an  elementary  principle  and  needs  no  citation  of  authori- 
ties, that  the  sureties  upon  an  undertaking  can  be  held  liable  • 
only  upon  the  contract  which  they  have  made,  and  that  any/ 
variation  of  the  contract  without  the  consent  of  the  sureties  - 
would  release  them. 

But  the  defendants  executed  the  undertaking  upon  which . 
this  action  is  brought,  agreeing  to  pay  damages  in  case  the  de-  • 
fendant  in  the  undertaking  recovered  judgment,  or  in  case  it  was  - 
finally  decided  that  the  plaintiff  was  not  entitled  to  the  order  of 
arrest     Upon  the  happening  of  either  of  those  events,  the  lia-t 
bility  of  the  defendants  herein  became  fixed  and  determined.- . 
Thei'e  was  no  agreement  or  understanding  that  those  events 
should  be  brought  about  in  any  particular  manner,  as  by  a  judg. 
ment  in  favor  of  defendant  upon  a  trial,  or  by  a  discontinuance  - 
or  dismissal  of  the  action,  or  by  motion,  and  if  those  events,  or 
either  of  them,  have  come  to  pass  before  the  commencement  of 
this  action  the  defendants  are  liable. 

The  defendants  must  be  held  to  have  executed  the  undertake  - 
ing  in  contemplation  of  the  right  of  the  superior  court  to  make 
its  own  record  and  to  amend  it  in  any  lawful  manner,  and  if  the 
order  of  the  superior  court,  at  special  term,  setting  aside  the  • 
order  of  arrest,  and  which  was  affirmed  at  general  term,  together 
with  the  election  and  stipulation  ol  the  attorney  for  the  plaintiff 
upon  the  trial  of  the  action  in  that  court,  and  the  orders  of  Ifo^ 
vember  23d  and  December  12,  1883,  all  taken  together,  consti^ 
tute  a  final  decision  that  the  plaintiff  in  that  action  was  not 
entitled  to  the  order  of  arrest,  lliere  can  be  no  question  but  th^ 
plaintiff  can  maintain  this  actiom 

If  the  question  were  new  or  open  to  discussion,  I  should  be 
inclined  to  say  that  even  in  a  case  where  the  cause  of  action  and 
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the  cause  of  arrest  were  identical,  that  an  order  of  the  court  dis-  • 
chaiging  the  order  of  arrest,  especially  if  affirmed  on  appeal,  * 
would  be  a  final  decision  that  the  plaintiff  was  not  entitled  to 
the  order  of  arrest,  otherwise  there  could  be  no  need,  in  such  an. 
action,  of  having  the  two  contingencies  mentioned  in  the  under-* 
taking.     The  use  of  the  disjunctive  or,  would  seem  to  indicate* 
that  the  defendant  in  the  undertaking  had  two  separate  ways  of  - 
determining  the  liability  of  the  sureties — one  by  the  trial  of  tho^  . 
action,  the  other  by  moving  to  discharge  the  order  of  arresL> 
It  is  a  rare  occurrence  for  an  order  of  arrest,  in  such  an  action^ 
V  to  be  discharged  upon  motion,  and  the  facts  justifying  such  a^  .^ 

course  must  be  very  strong  and  convincing,  the  courts  rather 
preferring  to  have  llie  entire  question  passed  upon  at  the  trial ; 
but  still  cases  do  arise,  and  &is  appears  to  have  been  one  of 
them,  in  which,  although  the  cause  of  action  was  the  same  aft 
the  cause  of  arrest,  the  defendant  was  able  to  convince  the  court,/ 
upon  a  motion,  that  the  plaintiff  was  not  entitled  to  the  order  ol 
arrest,  and  had  not  been  guilty  of  the  fraud  chaiged 

But  in  the  case  of  Saab  agt  Shupe^  decided  by  the  general  . 
term  of  this  court,  and  reported  (1  How.  [N.  /S],  4),  it  was  held, 
following  an  intimation  in  the  case  of  Schuyler  agt  Englert  (10 
Daly^  468),  that  in  a  case  where  the  cause  of  arrest  and  thea 
cause  of  action  were  the  same,  no  action  could  be  maintained: 
upon  the  undertaking  until  the  final  determination  or  decision 
upon  the  matters  upon  which  the  order  of  arrest  was  granted,. 
and  that  an  order  setting  aside  the  order  of  arrest  was  not  aJoner 
a  final  decision  that  the  plaintiff  was  not  entitled  to  .the  order  of. 
arrest ;  we  are,  of  course,  bound  by  this  decision,  and  it  remains. 
only  to  inquire  whether  the  proceedings  in  the  superior  court 
upon  the  trial  of  the  action,  taken  together  with  the  order  dis- . 
cbaiiging  the  order  of  arrest,  constitute  a  final  decision  that, 
plaintiff  in  that  action  was  entitled  to  the  order  of  arrest  . 

The  gravamen  of  the  original  complaint  in  the  superior  court. 
siction  was  fraud,  but  after  the  dischai^e  of  the  order  of  arrest 
and  upon  the  trial  of  the  action  the  plaintiff's  counsel  consented,  * 
and  elected  to  strike  out  from  the  complaint  all  the  ^l^gationa. 
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of  fraud.  Defendants'  counsel  did  not  consent  to  have  stricken 
out  the  allegations  in  the  ninth  clause  charging  the  defendant 
therein  was  guilty  of  fraud  in  inducing  plaintifE  to  part  with 
his  749  shares  of  stock,  Jca,  and  the  case  went  to  trial  upon  the 

.  complaint  as  thus  amended,  but  no  formal  order  was  entered  at 
that  time  amending  the  complaint 

It  must  be  conceded  that  if  the  orders  which  were  subse- 

«  quentljmade  amending  the  complaint  had  been  made  upon  the 
trial  of  the  superior  court  action,  or  before  the  commencement 

.  of  this  action,  the  plaintiffs  cause  of  action  would  have  been 
complete,  because  the  allegations  of  fraud  having  been  with- 
drawn, there  was  no  such  issue  remaining,  and  the  order  of  the 
general  term  affirming  the  order  discharging  the  order  of  arrest 
would  then  have  been  a  final  decision  that  plaintiff  was  not 
entitled  to  the  order  of  arrest,  and  in  fact  would  have  been  the 

.  only  decision  which  could  have  been  made  upon  that  matter. 
The  trial  of  the  action  could  only  decide  a  question  of  contract, 
and  not  of  fraud,  and  the  discharge  of  the  order  of  arrest  would 
be  the  final  decision,  precisely  as  if  the  arrest  had  originally 
been  made  on  facts  aliunde  the  complaint 

It  cannot  be  seriously  contended  that  because  the  plaintiff  in 
the  superior  court  action  elected  to  eliminate  the  question  of 
fraud,  and  thus  prevented  a  trial  of  that  issue,  the  undertaking 
became  absolutely  void  because  no  final  decision  could  be  had 
If  such  a  claim  was  sound  in  law  or  reason,  it  would  furnish  a 
very  convenient  and  speedy  mode  of  releasing  sureties  upon 
undertakings,  but  one  which  would  hardly  be  acceptable  to  the 

.  defendant  who  had  been  arrested. 

But  it  is  not  necessary  in  any  event  that  an  actual  trial  of  the 
issue  of  fraud  should  be  had,  unless  the  plaintiff  in  the  action 

;  so  elects.  If  he  suffered  a  default  or  discontinued  the  action 
there  would  be  no  trial  of  that  issue,  but  still  the  sureties  would 
be  liable  on  the  undertaking. 

The  order  of  the  superior  court  of  November  28d  was  merely 
recording  upon  the  files  of  the  court  what  had  taken  place  upon 

.  the  trial     It  was  nothing  new,  but  was  simply  declaratory  of 
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the  former  proceeding  of  the  courts  and  completed  and  estab- 
lished the  record  of  that  transaction.  The  order  recites  the 
stipnlation  made  upon  the  trial,  and  relates  back  to  the  date  ot 
the  trial  and  has  the  same  effect  as  if  made  at  that  tima 

The  order  of  December  12th  simply  struck  out  from  the  ninth 
dause  the  statement  in  regard  to  fraud  as  irrelevant  and  imma- 
terial, and  the  order  so  declarea 

The  court  says  in  effect  the  charge  of  fraud  was  waived  and 
fitricken  out  upon  the  trial,  and  the  cause  of  action  was  to  re- 
cover the  proceeds  of  the  10,700  shares  of  Canada  Consolidated 
Mining  Stock,  thus  affirming  the  conversion  of  the  749  shares 
of  the  Catling  stock  into  said  10,700  shares  of  mining  stock,  and, 
therefore,  a  charge  of  fraud  in  obtaining  said  749  shares  had  no 
place  in  the  complaint  If  it  was  immaterial  or  irrelevant  to  the 
cause  of  action  it  did  not  present  any  charge  of  fraud  for  trial, 
and  the  order  striking  it  out  relates  back  to  the  time  of  the  trial, 
because  if  it  was  irrelevant  when  stricken  out  it  had  always 
been  so,  and  the  order  of  the  court  merely  recorded  it 

The  facts  upon  which  this  action  could  be  maintained  existed 
at  the  time  of  the  trial  of  the  superior  court  action,  but  the  evi- 
dence was  the  record  as  that  court  made  it 

A  parallel  case  to  this  would  be  an  action  to  recover  an 
installment  of  rent  due  under  a  leasa  A  trial  is  had  and  the 
lease  is  decided  to  be  void  in  law;  an  appeal  is  taken,  and 
pending  the  appeal  an  action  is  commenced  to  recover  another 
installment  of  rent  under  the  same  lease ;  certainly  at  the  time 
die  second  action  was  begun  the  plaintiff  would  have  no  cause 
of  action  as  there  has  been  an  adjudication  that  the  lease  is 
void,  but  if  upon  the  appeal  in  the  first  action  the  judgment  is 
reversed,  the  reversal  would  relate  back  to  the  time  of  render- 
ing the  first  judgement,  and  the  second  action  could  then  be 
maintained,  notwithstanding  the  fact  that  at  the  time  it  was 
commenced  there  was  no  cause  of  action. 

The  claim  of  defendants'  counsel  that  the  undertaking  beiog 
only  several  instead  of  joint  and  several  and  therefore  void. 
Vol.  m.  25 
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cannot  be  sustained,  the  defendants  can  hardly  complain  ihat 
their  liability  is  less  than  the  requirement  of  the  statute,  and  it 
is  not  sought  to  hold  them  jointly  in  this  action. 

The  defendant  in  the  superior  court  action  might  have  com- 
plained that  the  bond  was  not  according  to  law,  and  had  it 
conected,  or,  perhaps,  had  the  order  of  arrest  vacated  on  that 
ground ;  but  it  does  not  come  with  good  grace  from  defendants 
to  say  that  ihey  have  given  a  worthless  bond  upon  which  the 
defendant  was  arrested  and  then  claim  exemption  from  liability. 

The  amendment  of  the  complaint  in  the  superior  court  actioD 
IB  suf&dently  pleaded  in  the  complaint  herein  to  admit  the 
orders  of  amendment  in  evidence,  and  if  not,  the  complaint 
may  be  now  amended  to  conform  to  the  proof. 

The  judgment  and  order  denying  motion  for  a  new  trial  must 
be  affirmed,  with  costs  to  respondent 
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John  H.  Myebs  et  al^  executors,  etc.,  agt  Frank  B.  Cbik 
et  alj  executors,  eta,  of  Justus  S.  D.  Crim,  deceased. 

^rimUiaory  note^  drniplaini—What  mint  be  aUeged  in  aeHan  offoirut  indoner 

of  promissory  note. 

In  action  against  an  indorser  of  a  promifisoiy  note  where  the  indorsement 
was  subsequent  to  the  inception  of  the  note,  the  complaint  must  allege  a 
consideration  for  the  indorsement. 

This  is  necessary,  as  a  consideration  must  be  proTed,  the  indorsement  being 
subsequent  to  the  inception  of  the  note  and  not  alleged  to  have  been  done 
in  pursuance  of  any  arrangement  made  at  the  time  the  note  was  made. 

Sierkimer  Special  Term^  December^  1884. 

Demurrer  to  complaint  on  ground  that  it  does  not  state 
facts  sufficient  to  constitute  a  cause  of  actioa 
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Mr.  Richardson^  for  defendant 
Brown  Jk  MitcheU^  for  plaintd& 

Merwin,  J. — The  complaint  is  against  the  executors  ol 
Justus  S.  D.  Crim,  deceased,  who  is  alleged  to  have  indorsed 
two  notes  made  by  W.  T.  Crim  to  the  order  of  J.  H.  Myers, 
the  plaintifEs*  testator.  One  is  dated  May  29,  1876,  for  $1,100, 
and  the  other  for  $700,  dated  September  8,  1876,  each  payable 
in  one  year  from  date,  with  interest  Each  was  delivel:^ed  to 
Myers  for  value  soon  after  its  date,  and  then  afterward,  while 
Myers  owned  them,  and  on  about  July  1, 1877,  J.  Si  D.  Crink 
indorsed  them. 

There  is  no  all^ation  of  any  consideration  for  this  indorse* 
ment  This  was  necessary,  as  a  consideration  must  be  proved 
the  indorsement  being  subsequent  to  the  inception  of  the  note 
and  not  alleged  to  have  been  done  in  pursuance  of  any  arrange- 
ment made  at  the  time  the  note  was  made.  The  authorities 
establish  conclusively  the  necessity  of  such  consideration  {&ory 
on  Prom.  Notes^  sec  474;  Daniels  on  Neg.  Inst,  sees,  679,  1760; 
Oood  agt  Martin,  95  U.  /S,  93 ;  Chllier  agt  Mohan,  21  Ini,  110 ;. 
Tenney  agt  Prince^  4  Peck,  885 ;  Mecqney  agt  Stanley,  8  Ousfuy, 
86 ;  see  also  21  Wend,  588 ;  Udtvards  on  BiUs  [2d  ccl],  259,. 
nc^;  Draper  agt  Chase  Manfg.  Go,,  2  Alb,  If,  C,  79;  15  Sun^, 
803> 

For  lack  of  allegation  of  consideration  the  demurrer  must  be- 
sostained.  It  is  not  necessary  to  consider  the  other  questions- 
raised,  as  they  will  very  likely  be  avoided  in  case  of  amend* 
ni6nt 

The  ordinary  leave  to  amend  should  be  given  on  payment  of 
costs  of  demurrer.     The  proper  findings  may  be  submitted 
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SUPREME  COUET. 
Samson  Wallach  agt  Fankie  Straus  Hoexteb  and  otihenL 

Sudfond  and  toffe — J)wre9i  cf  htudand—Whai  is  not  miffiderU  to  tntaZAioti 

mortgage  executed  by  w^b. 

The  constraint  and  duress  which  has  generally  availed  to  impeach  a  com* 
tract,  even  as  to  transactions  between  husband  and  wife,  has  proceeded 
from  actual  violence  or  well  grounded  fear  of  personal  injury.  An  assenl 
obtained  through  such  means  is  regarded  as  neither  freely  or  voluntarily 
given,  and  as  creating  no  valid  obligation. 

Where  the  evidence  showed  that  the  defendant  executed  the  mortgage 
through  the  persuasion  of  her  husband,  and  for  his  benefit,  and  through 
threats  on  his  part  that  if  she  did  not  do  so,  "  he  would  come  in  and  go 
out  of  the  house  as  he  pleased,"  and  would  "  stay  away  from  her  al 
nights,  and  would  withhold  speech  from  her  " : 

EM,  that  although  these  threats  may  have  constituted  the  chief  reasont 
why  she  executed  the  mortgage,  yet  as  in  the  end  she  consented  to  do  so, 
and  did  sign  the  papers  voluntarily,  there  was  no  duress  or  illegal  con- 
straint exercised  sufficient  to  impeach  the  mortgage  in  the  hands  of  as 
innocent  lender  of  money  within  the  meaning  of  those  terms,  as  under 
stood  in  the  courts. 

Special  Term^  February,  1886. 

Leopold  Wallach  and  John  E,  Parsons,  for  plaintifiE. 

Tovmsend,  DyeU  &  Emstein,  for  defendant,  the  mortgagor. 

Van  Vorst,  J. — The  defendant  Fannie  Straus  Hoexter,  a 
married  woman,  being  seized  of  a  separate  estate,  at  the  instance 
and  upon  the  urgency  of  her  husband,  mortgaged  the  same 
to  the  plaintiff.  In  this  action,  which  is  brought  for  its  fore- 
closure, she  seeks  to  avoid  the  mortgage,  upon  the  ground  that 
she  executed  the  same  under  duress  of  her  husband,  she  receiv- 
ing no  consideration  therefor. 

The  evidence  does  not  justify  the  conclusion  that  the  mort- 
gage was  executed  under  circumstances  of  constraint  amounting 
to  dures&    That  the  defendant  executed  the  mortgage  through 
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the  persuasion  of  her  husband,  and  for  his  benefit,  and  through 
threats  on  his  part  that  if  she  did  not  do  so  "  he  would  cjome  in 
and  go  out  of  the  house  as  he  pleased,"  and  would  "  stay  away 
from  her  at  nights  and  would  withhold  speech  from  her,"  admits 
of  no  denial 

The  fear  that  her  husband  would  withdraw  himself  from  her 
society  at  his  pleasure  and  seek  enjoyment  elsewhere,  or  that 
when  in  her  presence  he  would  remain  silent,  in  case  of  her 
refusal  to  do  what  he  wished,  may  have  constituted  the  chief 
reasons  why  she  executed  the  mortgage,  but  in  the  end  she  con- 
sented to  do  so  and  did  sign  the  papers  voluntarily. 

There  was  no  duress  or  illegal  constraint  exercised  sufficient 
to  impeach  the  mortgage  in  the  hands  of  this  plaintiff,  who  was 
an  innocent  lender  of  money,  within  the  meaning  of  those  terms, 
as  understood  in  the  courts. 

The  constraint  and  duress  which  has  generaUy  availed  to  im- 
peach  a  contract,  even  as  to  transactions  between  husband  and 
wife,  has  proceeded  from  actual  violence  or  well  grounded  fear 
of  personal  injury.  An  assent  obtained  through  such  means  is 
regarded  as  neither  freely  or  voluntarily  given,  and  as  creating 
no  valid  obligation. 

Such  was  the  character  of  the  duress  in  Loomis  agt  Ruck  (66 
K  Y.J  462),  to  which  I  am  referred  by  the  learned  counsel  for 
the  defendant 

In  Bexford  agt  Rexford  (7  Lansing^  6)  it  was  distinctly  ruled 
that  if  declarations  made  by  the  husband  to  his  wife  are  reUed 
upon  to  establish  duress  sufficient  to  invalidate  a  conveyance 
made  by  her,  they  should  be  of  a  character  to  show  beyond 
any  question  that  she  acted  under  an  apprehension  of  personal 
injury  or  grievous  wrong,  and  that  his  declaration  that  unless 
ehe  signed  the  deed  "  she  should  not  live  with  him  in  peace,'^ 
was  not  sufficient  to  invalidate  the  deed. 

In  Lord  agt  Lindsay  (18  Hun^  484),  Rexford  agt  Rexford  is 
approved,  and  the  court  says  that  the  duress  and  coercion,  to 
avail  as  a  defense  to  a  mortgage  executed  by  a  wife  upon  her 
•eparate  estate  to  secure  her  husband's  debt,  "  must  go  to  the 


198  HOWARD'S  PRACTICE  REPORTa 

Wallach  agt  Hoezter. 

extent  of  depriving  the  party  of  her  free  volition  by  reason  of 
personal  injury  or  great  wix)ng." 

In  the  case  of  Barry  agt  JEquitdble  Life  Insurance  Company 
(59  N.  Y,,  587),  while  duress  was  found  by  the  court  below  to 
have  been  exercised  by  the  husband,  it  also  appeared  that  the 
instrument  sought  to  be  impeached  was  obtained  by  the  hus- 
band from  his  wife  by  false  representations  and  was  used  to 
secure  an  antecedent  obligation.  It  also  appeared  that  the  wife 
did  not  fully  understand  the  nature  of  the  instrument  she  was 
signing,  and  that  her  assent  was  not  voluntary. 

Duress  in  a  more  extended  sense  may  mean  a  degree  of 
severity  "  either  threatened  or  actually  inflicted,"  which  is  suf- 
ficient "  to  overcome  the  mind  and  will  of  a  person  of  ordinary 
fimmess  "  {AbboU^s  Law  Dictionary^  tide  "  Duress  ").  And  there 
may  be  cases  in  which  a  party  would  be  entitled  to  relief  against 
a  contract  where  it  is  made  under  "  the  influence  of  extreme 
terror,  or  of  threats,  or  of  apprehensions,  short  of  duress  "  {Story 
Equity  Jurisprudence,  sec  239),  and  circumstances  of  "  extreme 
necessity  and  distress  of  the  party  "  may  be  sufficient  "to  over 
come  his  free  agency."  A  case  of  that  description  was  Hadie 
agt  summon  (26  K  IT,  1),  where  a  wife  was  terrified  by  a 
creditor  of  her  husband  into  the  execution  of  a  transfer  of  her 
separate  property  by  threats  of  his  prosecution  for  an  alleged 
embezzlement 

There  is  sufficient  in  the  case  to  satisfy  me  that  the  wife 
thoroughly  understood  the  transaction,  and  that  in  the  end  she 
gave  her  consent  to  it  Her  action  was  voluntary.  Doubtless 
she  would  have  preferred  not  to  have  encumbered  her  separate 
estate,  and  she  may  have  regretted  that  there  was  any  occasion 
for  it  But  the  threats  to  which  she  has  testified  and  the 
urgency  of  her  husband  was  not  of  a  nature  to  prevent  the 
exercise  of  her  reason,  judgment  and  free  will  She  had  ample 
opportunity  before  giving  her  final  consent  and  canying  the 
same  into  execution  to  reflect  upon  the  matter,  and  if  she 
needed  advice  to  consult  with  her  friends.  She  went  the  next 
day,  after  the  interview  with  her  husband,  to  the  office  of  the 
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attorney  who .  prepared  the  mortgage,  and  remained  there  some 
time,  her  husband  not  being  present,  while  the  papers  were 
being  prepared.  She  eichibited  no  hesitancy  or  timidity.  Her 
manner  was  composed.  She  then  met  the  plaintifE  and  his 
agents,  who  were  present,  to  advance  the  money  and  close  the 
transaction*  She  gave  no  intimation  that  the  mortgage  was  not 
voluntarily  made  by  her. 

If  her  case  otherwise  had  strength  it  is  here  weak.  If  she 
had  any  occasion  to  feel  that  she  was  yielding  to  the  nigency 
or  constraint  of  her  husband's  necessities  and  influence,  it  was 
her  duty  to  have  given  the  plaintifi  some  information  as  to  the 
state  of  her  mind  upon  the  subject,  and  not  to  have  allowed 
him  to  loan  his  moneys  under  the  belief  that  she  was  acting 
freely  and  uninfluenced  by  her  husband.  There  is  no  equity 
in  the  defendant's  position  superior  to  that  of  the  plaintifE,  who 
acted  bona  fide.  The  defendant  declared  to  the  notary  pubHo 
that  she  was  acting  freely,  and  signed  an  order  for  the  payment 
of  the  sum  loaned  on  the  mortgage  to  her  husband,  who  re* 
oeived  a  check  for  the  amount  in  her  presenca  What  he  did 
with  the  proceeds  does  not  appear. 

There  is  no  defense  to  this  mortgage,  and  there  ^  must  be 
judgment  of  foreclosure  and  sale. 
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LoirisA  Bebrigan  agt  Allison  Oviatt. 

Where  the  complaizit  was  on  a  promissory  note  given  by  defendant  to  pkin- 
tiff  and  yerified  in  the  personal  knowledge  of  the  plaintilf  and  the  answer 
Terifled  in  the  usual  form  :  (1)  denied  the  indebtedness  for  which  note  was 
given,  or  that  plaintiff  presented  note  for  payment :  (2)  upon  Information 
and  beUef  denies  the  giving  of  note  mentioned  in  complaint  or  any  note ; 
that  if  plaintiff  has  such  note  it  was  obtained  l^  fraud,  ^dc,  while  defend* 
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ant  was  intoxicated.  The  plaintiff  presented  affldavits  showing  that  th» 
transactions  were  in  the  personal  knowledge  of  the  parties  and  that  the 
answer  was  false.  These  questions  were  not  disputed  by  defendant : 
Eddt  that  the  answer  was  bad ;  the  first  defense  being  clearly  frivolous,  and 
the  second  defense  being  in  the  altematiye  and  relating  to  personal  trans- 
actions between  plaintiff  and  defendant,  and  the  allegations  denying  them 
being  on  information  and  belief  does  not  create  an  issue  and  is  slxam. 

Oattaraugua  Special  Term,  February,  1886. 

This  was  a  motion  to  strike  out  answer  of  defendant  as 
*^  sham  and  for  such  other  and  farther  order  as  to  the  court 
shsdl  seem  just" 

The  complaint  was  on  a  promissory  note  for  fifty  dollars 
given  by  the  defendant  to  plaintiff  and  yerified  in  the  personal 
knowledge  of  the  plauiti£E. 

The  answer  was  in  two  separate  parts. 

The  first  answer  denied  the  indebtedness  for  which  note  was 
given,  or  that  plaintiff  presented  note  for  payment 

The  second  defense  is  upon  information  and  belief,  and  de- 
nied the  giving  of  note  mentioned  in  complaint,  or  any  note  of 
fifty  dollars ;  that  if  plaintifiE  has  such  note  in  her  possession,  or 
any  such  note,  it  was  obtained  by  fraud,  &c.,  while  defendant 
was  intoxicated. 

The  answer  was  verified  in  the  usual  form. 

The  plaintiff  presented  affidavits  showing  that  the  transao-* 
tions  were  in  the  personal  knowledge  of  the  parties,  and  that 
the  answer  was  falsa 

The  defendant  did  not  dispute  any  of  these  questions. 

ThoTTULs  Storra,  for  the  motion.  1.  The  first  all^ation  in  the 
defendant's  answer  does  not  deny  any  material  allegation  in  the 
complaint  and  is  clearly  frivolous  and  should  be  overruled. 
2.  The  second  answer  is  bad.  It  is  in  the  alternative,  and  the 
all^ations  relate  to  pefsonal  transactions  between  the  parties 
hereto,  and  an  allegation  denying  them  on  information  and  be- 
lief does  not  create  an  issuer     *'  The  answer  of  the  defendant 
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must  contain  first  a  general  or  specific  denial  of  each  material 
allc^tion  of  the  complaint  controverted  by  the  defendant,  or  of 
any  knowledge  or  infonnation  thereof  sufficient  to  form  a  bo- 
lidL"  The  defendant  has  personal  knowledge  of  the  matters  in 
the  complaint,  and  his  knowledge  has  swallowed  up  his  belief, 
and  he  can  no  longer  allege  on  information  and  belief  {Oode 
(Xv.  Pro.,  §  500;  Sherman  agt  Boehrrij  15  Abb.  N.  'C,  254; 
Hdwaards  agt  Lenly  8  How.,  28 ;  Ketcham  agt  Zeregd,  1  MD.  S,y 
564).  A  sham  answer  i%one  that  is  false  {Tfiompson  et  dL  agL 
TheBneRROo.,4&N.T.,  468> 

Oeorge  H.  PhdpSy  for  defendant,  opposed  the  motion.  The 
motion  should  be  denied,  for  some  material  all^ations  in  the 
complaint  are  in  issue  by  answer. 

Childs,  J.  — The  answer  is  bad.  The  first  defense  is  clearly 
frivolous.  The  second  defense  is  in  the  alternative,  and  relates 
to  personal  transactions  between  plaintiS  and  defendant  No 
affidavits  on  the  part  of  defendant  denied  this  statement,  while 
tbe  plaintifiE  presented  affidavits  showing  the  answer  false  in 
every  particular. 

The  motion  should  be  granted  overruling  the  first  defense  as 
frivolous  and  striking  out  the  answer  and  the  whole  thereof  as 
sham,  but  with  leave  to  the  defendant  to  serve  a  new  answer 
in  ten  days  after  this  order  is  served  on  him  on  payment  of  tea 
dollars  costs  of  this  motion,  and  that  if  the  defendant  fail  so  to 
do  that  the  plaintiff  have  judgment  thereon  for  the  relief  de* 
manded  in  the  complaint,  with  costs  of  this  action,  and  ten  dolr 
Jars  costs  of  this  motion. 

Vol.  nL  26 
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y«i  Bonie  igt  GampbelL 


COURT  OP  APPEALSu 

Van  Hobns,  individuallj  and  as  executor,  agt  Oampbell  and 

another* 

Appeal — Motion  far  reargumerU  in  court  of^  appeaU — Dkcrotion  of  gonm^ 
term  —  Evidence  in  trial  court — Endenee  ndt  appearing  injudgife  minutee. 

Where  by  the  evidence  it  appeared  that  plaintUI  might  have  been  entitled  to 
leoeiYe  an  undivided  portion  of  the  property  to  which  he  claimed  the  vrhole 
title,  and  to  which  the  trial  court  gave  him  entire  title,  it  was  in  the  discre- 
tion of  the  general  term  to  modify  the  verdict,  or  reverse  it  and  send  thie 
case  back  for  a  new  trial ;  and  where  the  general  term  has  exercised  sucb 
discretion  this  court  cannot  review  its  action,  and  a  motion  for  a  reargu- 
ment  on  such  a  ground  will  be  denied. 

The  only  way  in  which  to  Justify  such  a  finding  would  be  to  look  into  the 
evidence,  and  as  the  trial  court  took  the  case  from  the  jury,  and  made 
findings  of  fact  in  which  no  such  title  to  i>art  appears,  it  cannot  be  con- 
sidered here. 

Decided^  December^  1885. 
N.  J.  Parker^  for  appellant 
Horace  M  Smith,  for  respondents. 

Andrews,  J. — There  are  insuperable  difficulties  in  the  way 
of  granting  this  motion: 

First  The  plaintifi  in  his  complaint  claims  title  in  fee  to  the 
whole  premises.  He  recovered  judgment  in  accordance  with 
his  claim.  The  general  term  reversed  the  judgment,  and  ordered 
a  new  trial,  on  the  ground  that  the  devise  over  in  the  will  of 
Jellis  Fonda,  upon  which  the  plaintiffs  claim  to  the  whole  title 
rested,  was  void,  and  the  judgment  of  the  general  term  has  been 
affirmed  by  this  court  It  is  now  claimed  that  the  general  term, 
.instead  of  reversing  the  judgment  absolutely,  should  have  modi- 
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fied  it  by  awarding  a  recovery  for  the  undivided  sixth  part  of 
the  premises,  as  to  which  the  plaintiff  claims  her  title  is  unim- 
peachabla  Assuming  that  the  evidence  conclusively  estab- 
lished title  in  the  plaintiff  to  this  extent,  the  general  term  was 
not  bound  to  modify  the  judgment  and  award  a  recovery  for 
the  sixth  part  of  the  premises.  It  was  in  the  discretion  of  the 
general  term  either  to  modify  the  judgment  or  to  reverse  it 
•absolutely,  and  leave  the  plaintiff,  on  a  new  trial,  to  assert  his 
<iaim  to  an  undivided  share,  and  procure  judgment  therefor. 
^This  court  cannot  review  the  discretion  of  the  general  term 
iOodJrey  agt  Moser,  66  K  Z,  260> 

Second.  The  facts  upon  which  the  right  of  the  plaintiff  is 
based  to  recover  an  undivided  share  of  the  premises  are  not 
found  by  the  trial  judga  The  action  was  tried  before  the 
•court,  without  a  jury,  and  the  findings  upon  the  question  of  title 
relate  solely  to  the  claim  of  title  under  the  devise  over  in  the 
will  of  Jellis  Fonda.  It  is  only  by  looking  into  the  evidence 
that  the  right  of  the  plaintiff  to  a  share  of  the  premises,  by 
another  and  independent  title,  could  have  been  ascertained. 
But  an  examination  of  the  evidence  would  not  have  disclosed 
*n  indisputable  title  in  plaintiff  to  the  one-sixth  part  The 
original  share  which  descended  to  his  mother,  a  daughter  of 
Douw  Fonda,  was  one  undivided  fourth  part,  of  which  the 
plaintiff  was  entitled  to  an  undivided  one-eighth  part  only. 
His  titie  to  any  greater  interest  depends  upon  the  assumption 
that  Mr&  Wemple's  share  of  her  father's  estate  descended  to  her 
heirs,  and  that^  as  to  that  share,  the  defendants  have  not  ac- 
quired a  title  by  adverse  possession.  This  assumption  is  not^ 
upon  the  evidence,  incontrovertibla  The  defendants  are  at 
ieast  entitled  to  be  heard  upon  that  question. 

The  motion  should  be  denied. 

All  concur,  except  Milleb,  J.,  absent 
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SUPEEME  COUET. 

Henrietta  H.  Wright,  respondent,  agt  The  Bank  of  thb 

Metropolis,  appellant 

Dcmaget — Bbock — OowMfnbm — ih«20  €f  damage*  in  an  aUhn  far  cantenkm 

df  tUxk — Quettum  qffact  for  jwry. 

In  an  action  for  the  conversion  of  certain  stocks  taken  \ij  the  defendant  as 
collateral  security  and  wrongfully  sold  and  converted,  the  plaintiff  is  not 
entitled  to  recover  the  highest  price  of  the  stocks  between  the  time  of  the 
conversion  and  the  day  of  the  trial. 

The  true  rule  of  damages  is  their  highest  market  value  between  the  date  of 
the  conversion  and  a  reasonabU  Ume. 

What  is  a  recuanaUe  Ume,  is  a  question  of  fact  for  the  Jury. 

If  the  plaintiff,  within  a  reasonable  time  after  knowledge  of  the  conversion 
of  her  stocks,  had  gone  into  the  market  and  purchased  an  equivalent  of  the  - 
stock  converted  by  the  defendant,  the  price  she  would  have  paid  would 
have  been  the  true  measure  of  damages. 

Where  she  voluntarily  omits  to  buy  back  her  stocks  she,  by  her  omission,, 
takes  upon  herself  the  hazard  of  the  fluctuations  of  the  market,  and 
she  will  not  be  permitted  to  visit  upon  defendant  losses  sustained  by  her 
omission. 

Fourth  Department^  General  Tem^  January^  1886. 
Before  Hardin,  P.  «7I,  Boardman  and  Follett,  JJ. 

Action  for  conversion  of  stocks  owned  by  Benjamin  H». 
Wright     Plaintiff  was  substituted. 

Stocks  pledged  to  a  note  of  $2^000  January  14, 1878,  tender 
of  payment  of  note  and  demand  and  refusal  to  deliver  9tli  of 
May,  1878,  as  alleged,  and  action  commenced  October  8,  1879* 

At  the  first  trial,  April  5,  1881,  court  ordered  verdict  for 
$15,647.48.  There  was  an  appeal  and  reversal,  court  holding 
question  should  have  been  submitted  to  jury,  and  the  last  trialv 
was  the  24th  of  October,  1883.    Verdict,  $8,891.25. 
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John  Ddehanty,  for  appellant 
W.  K  Scripture^  for  respondent 

Eabdin,  p.  J. — Defendant  asked  for  a  new  trial  and  its 
motion  was  denied  Plaintiff  asked  for  a  new  trial  and  her 
motion  was  granted. 

Defendant  appeals  from  both  orders.  Plaintiff  does  not 
•appeal 

Whether  there  should  be  a  new  trial  depends  upon  aa 
inquiry,  as  to  whether  the  court  applied  on  the  trial  the  true 
role  of  damages. 

This  was  an  action  for  the  conversion  of  certain  stocks  taken 
by  the  defendant  as  collateral  and  wrongfully  sold  and  con- 
certed. 

Plaintiff  tendered  payment  of  the  debt,  for  the  security  of 
irhich  her  stocks  were  pledged,  and  demanded  her  stocks. 
Defendant  refused,  and  the  verdict  establishes  that  the  de- 
fendant had  wrongfully  converted  the  stocks,  and  wrongfully 
refased  to  deliver  them  upon  the  demand  of  plaintiff  Sub- 
stantiallj  the  case  made  by  plaintiff,  for  the  conversion  was 
like  the  case  of  Bomaine  agt  Van  AUen  (26  K  71,  809). 

Plaintiff's  contention  now  is  that  she  is  "entitled  to  recover 
as  damages  the  highest  market  value  of  the  stocks,  that  they 
may  reach  from  the  time  of  conversion  to  the  time  of  trial" 

The  court  charged  the  jury,  "that  if  you  find  for  the  plaintiff 
he  is  entitled  to  recover  the  highest  price  at  which  these  stocks 
-coold  be  sold  in  the  regular  open  market,  their  highest  market 
value  between  the  date  of  their  actual  conversion  and  a  reason- 
able time,  Imd  you  are  to  fix  it,  not  arbitrarily  and  not  through 
-sympathy  or  prejudice,  2^  are  to  say  what,  under  aU  the  circum- 
stances, would  be  a  reasonable  time  within  which  to  commence 
this  action  and  also  it  may  be  reasonable  diligence  in  prosecut- 
ing it" 

Also,  "that  if  the  jury  find  for  the  plaintiff  their  verdict 
^should  be  remdered  in  the  difference  between  the  amount  of 
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ihe  $2,000  check  for  which  the  stock  was  pledged  and  the' 
highest  value  of  said  stock  within  a  reasonable  time  after  the 
conversion  of  the  stock,  with  legal  interest  on  said  difference  to 
the  date  of  the  verdict" 

Also,  "I  submit  to  you  as  a  question  of  fact^  what  is  a  reasonr 
able  timeV* 

Defendant  insisted  that  the  court  should  decide  as  matter  oi< 
law,  what  would  be  a  reasonable  time,  but  the  court  declined, 
as  there  was  evidence  bearing  upon  the  question. 

We  are  of  the  opinion  that  the  plaintiff's  contention  for  the 
highest  price  of  the  stocks  up  to  the  day  of  trial,  is  not  sus- 
tained by  the  later  authorities  upon  the  question  {Mathews 
agt  Cbe,  49  iV:  r,  62 ;  JBaJcer  agt  Ihake,  53  id,  211 ;  Baker 
agt  Drakej  66  id,  618;  Gfreenman  agt  Smithy  81  id,  27: 
Colt  agt  Owens,  90  id,  871 ;  Porter  agt  Wasmer,  18  Week.  Dig., 
846 ;  Page  agt  Fowler,  89  OaL,  412 ;  PinkerUm  agt  K  and  L. 
R  R  Co.,  42  N.  K,  424;  Sturges  agt  Keath,  57  III,  451;  M, 
and  T,  Bank  BgL  K  and  M  N.  Bank,  60  i^  Z,  40;  Whelan 
agt  Lynch,  id,  469). 

If  the  plaintiff,  within  a  reasonable  time  after  knowledge  of 
the  conversion  of  her  stocks,  had  gone  into  the  market  and  pur- 
chased an  equivalent  of  the  stock  converted  by  defendant  the 
price  he  would  have  paid  would  have  been,  we  must  assume, 
the  same  as  the  verdict  which  he  has  recovered 

We  think,  therefore,  that  the  instruction  given  authorized 
the  jury  to  give,  as  we  assume  they  did  give  the  plaintiff  such 
sum  as  measured  the  damages  sustained  by  him,  for  which  the 
defendant  became  liable  by  reason  of  its  wrongful  conversion 
of  the  stocks  in  question. 

There  is  no  evidence  in  the  case  thut  would  have  warranted 
punitive  damages. 

Defendant  mistakenly  supposed  it  had  a  right  to  sell  the- 
stocks  (Hamilton  agt  Third  Aventbe  R  R  Co,,  53  K  Y.,  25). 

Plaintiff  has,  in  the  verdict,  a  compensation  for  the  wrong 
done  by  the  defendant 

Her  omission  to  buy  back  her  stocks  was  voluntary,  and  she  - 
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ought  not  visit  upon  the  defendant  losses  sustained  by  her  - 
omission  to  take  upon  herself  the  hazard  of  the  fluctuations  of 
the  market  as  to  the  stocks  in  question  ( WMU  agt  FvIUt^  67 
Barb,,  267 ;  Worth  agt  Edmunds^  62  id.,  40;  DiUm  agt  Armr 
strong,  43  K  T.,  231). 

If  the  foregoing  views  prevail,  the  order  denyi^  defendant's  • 
motion  for  a  new  trial  should  be  affirmed  and  the  order  granting 
plainldfTs  motion  for  a  new  trial  should  be  reversed  with  one^ 
bill  of  costs  to  respondent,  plaintifiE,  and  judgment  should  be  - 
ordered  for  the  plaintiS  upon  the  verdict,  with  ooet& 

BoABDMAN  and  FoLLBTT,  JJ.,  coucur. 


SUPREME  COURT. 
James  J.  Nealis,  receiver,  agt  Hsnby  Adleb  et  al 

Fartni&nlwp — BH^gliii  cf  partners, 

Hie  film  of  A.  &  8.  being  indebted  to  B.  on  over  due  notes  for  money 
loaned,  and  to  0.  on  notes  not  due  for  loans,  A.  without  his  partner's 
fcsiowledge,  in  order  to  enable  suit  to  be  brought  on  these  claims,  in  the 
dty  oottrt,  gave  the  firm's  notes,  maturing  in  a  few  days,  to  B.  and  to  0.» 
who  thereupon  began  suit  upon  them.  The  summons  was  served  only 
upon  A.,  who  made  no  defense,  and  judgment  was  entered  by  default : 

BM^  that  these  judgments  are  not  fraudulent  as  against  creditors. 

Special  Term,  FAruary,  188& 

The  firm  of  Adler  &  Schoenhof  were  indebted  to  one  Her- 
man  Adler  upon  a  note  of  the  firm  held  by  him,  and  to  one 
Solomon  Bachman  for  moneys  loaned  by  him  to  the  firm.  The 
note  held  by  Herman  Adler  was  for  $4:,778.61,  and  was  over- 
due The  defendant,  Henry  Adler,  desiring  to  secure  Herman 
Adler  and  Solomon  Bachman,  gave  to  the  former  three  firm 
liotes  aggregating  the  amount  of  said  note  held  by  him,  and. 
took  up  the  latter.     The  defendant,  Heniy  Adler,  at  the  same 
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;  time  gave  to  Solomon  Baclmiaa  three  new  firm  notes  aggregat- 
ing in  amount  the  sum  of  the  loan  to  the  firm  by  him,  but 
which  new  notes  matured  in  a  few  days  after  their  data    On 

.  their  maturity  Herman  Adler  and  Solomon  Bachman  respect- 
ively began  separate  actions  against  said  Adler  &  Schoenhof  in 
the  city  court,  based  on  the  said  notes,  serving  the  summons  in 

:  Buch  actions  on  defendant,  Henry  Adler,  only.  He  made 
no  defense,  and  judgments  were  thereupon  entered  against  the 
firm  in  all  of  said  actions  The  defendant,  Schoenhof,  there- 
upon brought  suit  against  his  copartner,  Henry  Adler,  for  a 
dissolution  of  their  firm,  and  the  plaintiff,  Nealis,  was  by  con- 

.  sent  appointed  receiver  of  the  firm's  property.  The  plaintifE 
thereupon  brought  this  suit  to  set  aside  the  said  judgments  as 

.  fraudulent  and  void  as  against  the  firm's  creditor& 

Blumenstid  <k  Thomas,  for  plaintiff,  receiver. 

Mr.  JeUiffe,  for  defendant,  Schoenhof. 

&em  &  Myers,  for  defendants,  Adler  et  oL 

Van  Brunt,  J. — This  is  an  action  to  set  aside  certain  judg- 

•  ments  obtained  by  the  defendants,  Herman  Adler  and  Solomon 

Bachman,  against  the  defendants,  Henry  Adler  and  Jacob  Scho- 

.  enhof,  brought  by  the  plaintiff  as  receiver  of  the  copartnership 

.  aasetB  of  said  Adler  &  Schoenhol 

In  considering  the  only  question  which  was  reserved  for  con- 
:  sideration  upon  the  triaJ,  I  shall  assume,  as  found  as  matter  of 
&ct,  that  the  debt  to  Herman  Adler  was  a  debt  of  the  firm  of 
Adler  &  Schoenhol 

The  point  now  to  be  determined  is  whether  or  not  the  judg- 
I  ments  obtained  by  Herman  Adler  are  voidable  because  of  fraud. 
The  right  of  one  partner  to  sell,  pledge,  mortgage  or  other- 
wise dispose  of  any  of  the  copartnership  property  or  assets  for 
1  the  purpose  of  securing  a  copartnership  debt,  even  against  the 
>  wishes  of  a  copartner,  seems  to  have  been  established  in  this 
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State  since  the  case  of  Mabbett  agt  White  (12  K  T.),  It  is 
tme  that  if  the  act  is  done  with  a  fraudulent  intent,  it  is  voida- 
l>Ie  bj  a  party  injured,  and  tlie  discussion  has  always  been  as  to 
what  established  a  fraudulent  intent 

It  is  not  fraudulent  for  a  partner  to  secure  by  mortgage, 
pledge  or  otherwise,  one  or  more  of  the  creditors  of  the  finn, 
Although  such  action  may  diminish  the  security  of  other  credi- 
tors, and  it  is  not  fraudulent  for  one  partner  to  do  this  not  only 
without  the  knowledge  of  a  copartner,  but  even  knowing  he 
would  be  opposed  to  the  giving  of  such  security  {Mabbeit  agt 
White,  supra).  Neither  is  it  fraudulent  for  a  creditor  to  seek 
to  obtain  such  security  from  one  of  the  partners  of  the  firm 
which  is  indebted.  Such  being  the  case,  a  creditor  has  the 
right  to  get  security  by  aU  legal  resources,  and  a  partner  has  a 
right  to  give  such  security.  He  is  prohibited  by  statute,  how- 
•ever,  from  giving  security  in  one  way — viz. :  by  confession  of 
judgment — but  this  seems  to  be  the  only  method  which  has 
been  prohibited. 

The  firm  of  Adler  &  Schoenhof  were  indebted  to  Herman 
Adler  and  in  order  to  enable  suit  to  be  brought  on  this  claim  in 
the  city  court,  Henry  Adler  gave  these  notes  for  this  debt,  which 
he  had  a  perfect  right  to  da 

It  would  not  have  been  any  defense  to  an  action  brought 
upon  these  notes  in  the  city  court  for  Jacob  Schoenhof  to  have 
Answered  that  Henry  Adler  had  given  these  notes  for  a  firm 
debt  in  order  to  enable  suit  to  be  brought  thereon  in  the  city 
<Jourt 

Henry  Adler  had  the  right  to  secure  to  Herman  Adler  his 
debt  He  had  a  right  to  issue  notes  for  the  same  in  any  l^al 
form  as  long  as  the  intent  was  simply  to  secure  a  debt  of  the 
firm  Such  being  the  case,  how  is  fraud  to  be  predicated  upon 
the  fact  that  Schoenhof  was  purposely  kept  in  ignorance  of  the 
bringing  of  the  actions?  If  Henry  Adler  had  the  right  to 
secure  this  debt  without  the  knowledge  or  against  the  wishes  of 
his  partner,  as  is  held  in  the  case  of  Mabbett  agt  White,  he  did 
Vol.  m.  27 
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nothing  more  in  the  carrying  out  of  the  plan  by  which  the  judg- 
ments in  question  were  obtained 

As  long  as  preferment  of  debts  by  way  of  sale,  mortgage,^ 
pledge,  &&,  of  copartnership  property  is  legal  by  a  partner  of  a 
firm  in  ihsolyent  circumstaaces,  an  action  tending  to  that  end^ 
taken  solely  for  that  purpose,  cannot  be  held  to  be  fraudulent 

As  to  the  judgments  obtained  by  Mr.  Bachman,  I  do  not  see^ 
that  the  fact  that  the  debt  waa  not  actually  due,  in  any  way 
affected  the  right  of  the  copartner  to  secure  the  sama 

The  liability  was  a  debt,  although  not  due  (Leggett  agt 
HunteTj  7  K  T,\  and  this  means  was  taken  to  secure  Mr.  Bach- 
man for  his  liability.  As  has  been  heretofore  said,  Bachman 
had  a  right  to  seek  security,  and  Adler  had  a  right  to  give  it  to- 
him,  as  long  as  the  only  intent  was  to  secure  a  liability  of  the- 
firm. 

I  am  of  the  opinion,  therefore,  that  the  judgments  are  not 
fraudulent  as  against  creditors,  and  that  the  plaintiffs  complainl 
should  be  dismisaedi  with  oosta 


OOUBT  OP  APPEAia 

Peoflx  ex  ftL  Walkill  Yalley  Railboad  Compant  agt. 

KsTOB  and  others,  assessors,  &a 


Appeai-'LkwU  af  Inim— Zmm  1880,  ck^^^  fm-'€bd$  if  OM  AvmAmv^ 
teetitm  1885— i^vptfr  noMM—  Suprmits  ctmti  ruk  2. 

The  time  In  which  an  appeal  from  a  decision  of  the  general  term,  affirming 
a  reduction  of  asaeflsment  made  by  the  apodal  term  upcm  a  eerihrari 
brought  under  Laws  of  1880,  chapter  200,  is  regulated  by  section  7  of  that 
law,  and  not  by  section  1825  of  the  Ckxie  of  Ciyil  Procedure,  and  such. 
appeal  muit  be  taken  within  sixty  days  after  service  of  a  copy  of  Judg- 
ment on  appellant's  attorney. 

Where  the  address  of  the  attorney  was  omitted  from  the  notice  of  entry,  ^tc, 
on  the  copy  of  a  general  term  order  served,  but  the  copy  of  judgment  for 
costs  served  on  appellant's  attorney  was  indorsed  with  the  addreM  oT 
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relator's  attoiney,  and  alao  with  a  notice  that  the  paper  serred  was  a  copy 
of  a  judgment  of  affirmance,  with  coets,  and  giving  the  date  and  place  c^ 
itB  entry: 
BBid,  to  be  a  proper  notice  nnder  rule  fk 

Decided  December,  1886. 

Peter  Oantine,  for  appellanta 

A,  T,  ClearwcUerj  for  respondent& 

Earl,  J. — This  is  a  motion  to  dismiss  an  appeal  to  this 
court)  on  the  ground  that  it  was  not  taken  within  the  time  pre- 
scribed by  law.  The  relator,  conceiving  itself  aggrieved  by  the 
assessments  made  by  the  defendants,  as  assessors  of  the  town  of 
Bosendale,  Ulster  county,  procured  a  writ  of  certiorari  to  review 
the  assessment  under  the  act,  chapter  269,  of  the  Laws  of  1880L 
Upon  the  return  of  the  writ,  a  hearing  was  had  at  the  special 
term,  where  the  assessment  was  reduced.  The  defendante  then 
appealed  to  the  general  term,  where  the  decision  of  the  special 
term  was  affirmed,  and  a  judgment  of  affirmance  was  entered 
on  the  22d  day  of  July,  1886,  and  notice  thereof  was  given  ta 
the  attorney  for  the  defendants  on  the  same  day.  From  that 
judgment  the  defendants  appealed  to  this  courts  on  the  20th 
day  of  November,  1886. 

The  defendants  claim  that  iheir  time  to  appeal  was  limited 
only  by  section  1326  of  the  Code  of  Civil  Procedure,  under 
which,  if  applicable,  they  had  the  right  to  appeal  at  any  time 
within  one  year  after  the  judgment  was  entered.  The  relator 
daims,  however,  that  the  appeal  was  regulated  by  section  7 
of  the  chapter  above  referred  to,  which  provides  that  ^'  appeal 
may  be  taken  by  either  party  from  an  order,  judgment,  or 
determination  under  this  act,  as  from  an  order,  and  shall  be 
heard  and  determined  in  like  manner,'*  and  hence  that  the 
appeal  should  have  been  taken  to  this  court  within  sixty  days 
after  service  upon  the  attorney  for  the  appellants  of  a  copy  of 
the  judgment  appealed  from  and  a  written  notice  of  the  entry 
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tliereo£  We  think  the  contention  of  the  relator  is  rights  and 
that  the  motion  should  be  granted 

Chapter  269  provides  a  new  and  complete  system  for  review- 
ing, upon  certiorari^  and  correcting  errors  of  assessors ;  and  all 
the  provisions  of  the  act  show  that  it  was  the  intention  of  the 
legislature  that  the  proceedings  should  be  speedily  conducted 
and  speedily  brought  to  a  termination.  Section  8  provides  that 
the  assessment  roll  shall  be  finally  completed  and  filed,  and 
notice  thereof  given  on  or  before  September  1,  in  each  year; 
and  section  2  provides  that  the  writ  shall  not  be  granted  unless 
application  therefor  shall  be  made  within  fifteen  days  after 
the  completion  and  delivery  of  the  assessment  roll,  and  notice 
.thereof  given  as  provided  in  the  act ;  that  the  writ  shall  not 
stay  the  proceedings  of  the  assessors  or  other  officers  to  whom 
it  is  directed,  or  to  whom  the  assessment  roU  may  be  deUvered 
to  be  acted  upon  according  to  law.  Section  8  provides  that 
the  justice  granting  the  writ  shaU  prescribe  in  the  writ  the  time 
within  which  a  return  thereto  must  be  made,  which  shall  not 
be  less  than  ten  days.  Section  7  provides  that  all  issues  and 
appeals  in  any  proceedings  instituted  under  the  act  shall  have 
preference  over  all  other  civil  actions  and  proceedings  in  all 
courta  Section  8  provides  that  if  final  judgment  shall  not  be 
given  in  time  to  enable  assessors  or  other  officers  to  make  a  new 
or  corrected  assessment  for  the  use  of  the  board  of  supervisors 
at  their  annual  session,  and  it  shall  appear  from  the  judgment 
that  the  assessment  was  illeg^,  erroneous,  or  unequal,  then 
there  shall  be  audited  and  allowed  to  the  petitioner,  and 
included  in  the  next  year's  tax  levy,  and  paid  to  the  petitioner, 
the  amount,  with  interest  thereon,  in  excess  of  what  the  tax 
should  have  been  as  determined  by  the  judgment 

It  was  undoubtedly  expected  by  the  law-makers  that,  as  the 
writ  was  required  to  be  procured  in  September,  the  proceeding 
would  be  brought  to  a  determination  in  time  for  the  action  of 
the  supervisors  at  their  succeeding  annual  meeting,  and  such 
must  generally  be  the  result  The  provisions  of  section  7 
accomplish  three  things:     (1)  That  all    issues  and    appeals 
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instituted  under  the  act  shall  have  preference  over  all  other 
civil  actions  and  proceedings  in  all  courts ;  (2)  that  every  final 
decision  under  the  act,  for  the  purpose  of  appeal,  shall  be 
treated  as  an  order,  and  hence  that  an  appeal  to  this  court  shall 
be  placed  on  the  order  calendar,  and  not  be  subject  to  the  delay 
which  might  occur  if  it  were  required  to  be  placed  upon  the 
general  calendar;  and  (3)  appeals  to  this  court  must  be  within 
the  time  specified  for  appeals  from  orders,  to  wit,  sixty  days, 
rather  than  one  year.  The  provision  is  that  appeal  may  be 
taken  as  from  an  order,  and  shall  be  heard  and  determined  as 
an  appeal  from  an  orden  We  do  not  think  that  this  is  merely 
permissive,  and  that  an  appellant  has  the  option  to  appeal  either 
under  the  Code  or  under  the  section  named.  The  provision  is 
a  part  of  the  whole  scheme,  and  was  intended  to  provide  the 
precise  way  in  which  an  order,  judgment  or  determination 
under  that  act  could  be  reviewed.  If  that  section  is  not  to 
receive  this  construction,  then  great  delay  might  ensue  from 
the  decision  of  the  general  term.  The  appellant  might  wait  a 
year  before  bringing  his  appeal,  and  then  some  time  might 
elapse  before  it  could  get  upon  the  calendar  of  this  court  so  as 
to  entitle  it  to  the  preference  given  by  that  section.  We  think 
the  plain  purpose  of  the  act,  as  well  as  public  convenience, 
requires  that  we  should  give  the  construction  contended  for  by 
the  counsel  for  the  relator. 

It  was,  however,  daimed,  on  the  part  of  the  appellants,  that 
their  time  to  appeal  was  not  limited  by  a  proper  notice.  The 
counsel  for  the  relator  served  upon  the  appellants  a  copy  of  the 
order  of  the  general  term,  affirming  the  decision  of  the  special 
term,  with  a  notice  on  the  back  thereof  stating  that  it  was  a 
copy  of  the  order,  and  when  and  where  it  was  filed  and  entered. 
That  notice  was  signed,  "  P.  Cantine,  attorney  for  respondents," 
irithout  in  any  way  indicating  his  post-office  address  or  place 
of  businesa  In  pursuance  of  the  order  of  the  general  term,  the 
lelator^s  costs  were  taxed,  and  a  formal  judgment  of  affirmance 
and  for  costs  was  entered  on  the  22d  day  of  July,  and  a  copy 
of  that  judgment  was  served  upon  the  appellants*  attorney,  and 
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on  the  back  of  it  was  indorsed  the  title  of  the  cause,  and  "  P. 
Cantine,  attorney  for  respondents,  office  and  post-office  address^ 
Saugerties,  Ulster  Ca,  K  Y. ;"  and  below  that,  signed  by  the 
same  attorney,  without  his  post-office  and  business  addresses^ 
was  a  notice  stating  that  the  paper  served  was  a  copy  of  a 
judgment  of  affirmance,  with  costs,  and  giving  the  date  and 
.  place  of  its  entry  in  the  clerk*s  office  of  Ulster  county.  The 
judgment  referred  to  in  that  notice  was  the  judgment  appealed 
from;  and  if  rule  2  of  the  general  rules  of  practice  of  the 
supreme  court  applies  to  an  appeal  to  this  court,  the  motion 
was  a  full  and  precise  compliance  with  that  rule,  because  it  was 
indorsed  on  the  back  with  the  name  of  the  attorney,  with  hia 
post-office  and  business  address.  The  notice  was  therefor  suf- 
ficient to  limit  the  appellants'  time  for  appeal,  and  the  appeal 
not  having  been  brought  within  sixty  days,  the  time  proscribed 
for  an  appeal  from  an  order  to  this  court,  it  was  too  late,  and  it 
should  be  dismissed,  with  cost& 
All  ooncur. 


SUPREME  COURT. 
Thokas  H.  Stbikgham  agt  Cobnelia  M.  Stewart. 

Undertakinff  an  appeal — DiiquaUflcaiion  €falUjTwy%  a$  tureUet, 

Rale  6  of  the  Qeneral  Rules  of  Practloe  which  provideB,  that  an  attonMjjr 
and  counselor  shall  not  be  surety  on  any  undertaking  or  bond,  does  not 
apply  to  a  person  whose  name  stiU  appears  on  the  roll  of  attorneys,  bat 
who  abandoned  the  practice  of  the  law  many  years  ago  to  engage  ift 
another  occupation,  in  which  he  still  oontiDues. 


Kings  County^  Special  Term,  March,  1886. 
Mr.  Johnaon  for  plaintifL 
Henry  K  Rice,  for  defendant 


nowAJBsys  fraoticb  reports.  8U 

Stringbam  agt  Stewart 

Babtlett,  J. — The  plaintiff  objects  to  the  defendant's  nn- 
dertaking  on  appeal  in  this  case,  on  the  ground  that  Henry 
Hilton,  one  of  the  sureties  named  therein,  is  an  attorney. 

In  answer  to  this  objection  the  defendant  files  an  affidavit 
showing  that  the  proposed  surety  relinquished  the  practice  of 
the  law  upwards  of  fourteen  years  ago  and  has  been  engaged  in 
other  business  ever  sinca 

Bule  6  of  the  (General  Bules  of  Practice  provides  as  follows : 
'"In  no  case  shall  an  attorney  or  counselor  be  surety  on  any  un* 
dertaking  or  bond  required  by  law  or  by  these  roles,  or  by  any 
order  of  a  court  or  judge,  in  any  action  or  proceeding,  or  be  bail 
in  any  civil  or  criminal  case  or  proceeding." 

The  question  now  presented  is  whether  this  role  applies  to  a 
person  whose  name  still  appears  on  Ihe  roll  of  attorneys,  but 
who  abandoned  the  practice  of  the  law  many  years  ago  to 
engage  in  another  occupation,  in  which  he  stiU  continuea 

I  do  not  think  it  does.  The  general  term  of  the  New  York 
superior  court  held,  in  1881,  that  the  rule  did  not  preclude  an 
attorney  who  had  left  the  law  for  another  vocation  more  than  a 
year  before  from  becoming  a  surety  on  an  undertaking  in  attach- 
ment {Evans  agt  Sdrria,  47  K  Y.  Super.^  S66V  This  decision 
is  criticised  on  the  ground  that  the  English  cases  referred  to  in 
the  opinion  of  the  court  do  not  sustain  the  propositions  they  are 
cited  to  support  However  this  may  be,  I  think  the  conclusion 
reached  by  the  superior  court  is  fuUy  warranted  by  reference  ta 
the  reason  which  led  to  the  establishment  of  the  rula 

The  disqualification  of  attorneys  to  become  bail  is  derived 
from  the  English  practice,  and  all  the  authorities  agree  that  it 
had  its  origin  in  the  desire  to  protect  attorneys  against  the  im- 
portunities  of  their  clienta 

Mr.  Tidd,  m  his  celebrated  work  on  the  practice  of  the  court 
of  king's  bench,  expressly  declares  that  the  rule  was  calculated 
lor  the  benefit  of  attorneys  (1  Tidd'a  iVoa,  230),  and  the  lan- 
guage of  the  court  is  to  tiie  same  effect  in  the  case  of  Dixon  agt 
Edwards  (2  Anstruihar,  866> 

Plainly  the  reason  thus  assigned  can  have  no  existence  in  the 
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ease  of  an  attorney  who  lias  abandoned  his  vocation  as  sucL- 
A  lawyer  who  has  become  a  merchant  is  in  no  danger  of  being 
importuned  by  clients,  for  he  gives  up  his  clients  when  he  gives 
np  the  law.  K  the  construction  now  contended  for  were 
adopted,  it  woidd  forever  disqualify  every  person  admitted  to 
the  bar  so  long  as  his  name  appeared  upon  the  roll  of  attorneys, 
although  he  might  have  studied  law  only  with  reference  to  the 
advantages  it  would  give  him  in  the  conduct  of  his  affairs  as  a 
business  man,  and  might  never  have  gone  into  court  in  his  life, 
except  when  he  was  sworn  in  as  an  attorney. 

There  is  an  intimation  in  a  single  case  decided  in  New  York, 
at  chambers  (Wheeler  agt  Wilcox,  7  Abb.  Pr,,  78),  that  in  order 
to  remove  the  disqualification  established  by  the  rule,  the  proper 
course  is  for  the  attorney  to  procure  his  name  to  be  stricken 
from  the  roE  While  this  course  would  seem  to  be  essential  in 
the  case  of  a  practicing  attorney,  I  do  not  regard  it  as  necessaiy 
under  such  circumstances  as  are  presented  hera  I  do  not 
think  the  words  "  attorney  or  counselor  "  in  rule  5  were  intended 
to  relate  to  an  attorney  or  counselor  who  has  permanently 
abandoned  the  practice  of  the  law  and  taken  up  some  other 
pursuit  Such  clearly  appears  to  be  the  case  with  ex-judge  Hilton, 

The  objection  to  the  undertaking  is,  therefore,  overruled 
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Balfh  L.  Anderton,  Jr.,  and  others,  agt  Rudolph  Aronson^ 
Nbw  York  Concert  Company  (limited)  and  others. 

OorporaUon — When  ttoekholder  may  maintain  aeiian  agaimt  a  eorporalion  to- 
rettrain  wrongful  acU  and  for  an  accounting — What  is  neeessavy  to  be  alleged 
or  ihown  to  entitle  him  to  maintain  eueh  action — E^jfeei  of  the  preeenee  of  a 
direetor  at  a  meeting  qf  the  board  on  matters  whieh  relate  to  his  individudC 
interest. 

Tt9  general  rule  seems  to  be  that  in  an  action  brought  by  a  stockholder  to^ 
restrain  alleged  wrongful  acts  of  the  corporation  it  must  be  ayerred  and 


HOWARD'S  PRACnCB  REPORTa  217 

Anderton,  Jr.,  agt  Aionson. 

shown  that  the  corporation  has  on  proper  application  for  that  purpose 
refused  to  bring  any  soit,  or  to  take  any  proper  steps  for  the  redress  of 
those  grievances. 

In  this  case  it  is  not  claimed  tliat  any  demand  has  been  made  by  the  plaintiff 
upon  the  board  of  directors  to  bring  the  action,  but  it  is  alleged  la  Uie  com- 
plaint that  "  inasmuch  as  the  defendant  A.  controls  a  majority  of  the  board 
of  directors,  who  are  friendly  to  him,  and  aid  and  assist  him  in  his  illegal 
acts,  and  without  whose  consent  or  direction  this  action  cannot  be  brought^ 
this  suit  has  been  commenced  by  the  plaintiiZ,  and  the  said  corporation  is 
m^e  a  party  defendant " : 

Edd,  that  under  the  peculiar  drcumstances  of  this  case  the  plaintiff  naa  a 
gtanding  in  court  and  a  right  to  maintain  this  action. 

The  mere  ]iresence  of  a  director  or  president  of  a  corporation  at  a  meeting  of 
the  board  of  directors  yitiates  the  action  of  such  board  in  respect  to  all 
matters  which  relate  to  his  individual  interest^  unless  such  action  be  subse- 
qoentiy  ratified  by  the  stockholders. 

Special  Term,  Febnuiry,  1886. 

A,  J,  DiUenhoefer,  for  plaintL&, 

WiUiam  H.  Amouocy  David  Leventritt  and  Franklin  Bien,  for 
defendants. 

liAWKKNCE,  J. — ^When  this  action  was  before  the  general 
term  on  the  appeal  taken  from  the  order  denying  the  continu- 
ance of  the  temporary  mjnnction,  theretofore  granted,  the  order 
at  the  special  term  was  affirmed. 

The  presiding  justice  who  delivered  the  opinion  of  the  court 
then  said,  that  "fcere  is  much  room  for  doubt  whether  the 
plaintiff,  in  respect  to  several  of  his  alleged  grounds  of  relief,  is 
at  liberty  to  maintain  tbis  action  without  first  showing  that  the 
corporation  has,  on  proper  application  for  that  purpose,  refused 
to  bring  any  suit,  or  to  take  any  proper  steps  for  tbe  rediiess  of 
thoee  grievances." 

One  of  the  first  questions  now  to  be  considered  is  wbether  the 
plaintiff  has  established  a  right  to  maintain  this  action. 

It  was  beld  by  the  court  of  appeals  in  Oreaves  agt  0<mge  (69 
Ifi  71, 154),  that  an  action  against  an  officer  of  a  corporation  to* 
Vol.  in  28 
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)  leooyer  damages  for  a  fraudulent  misappropriation  and  oonyeiv 
SLon  by  him  of  the  corporate  property,  can  only  be  brought  by 
a  stockholder  in  his  own  name  after  application  to  and  a  refusal 
upon  the  part  of  the  corporation  to  bring  the  action.  The  same 
•doctrine  was  also  enunciated  in  Bobinson  agt  Smith  (3  Ptiige^ 
222,  223>  And  in  the  case  of  Ledie  agt  LariUard  tt  oL  (81 
JEfim,  805),  the  general  term  of  this  department  said,  in  an  action 
brought  by  a  stockholder  t^  restrain  alleged  wrongful  acts  of 
the  corporation,  that  "  the  complaint  does  not  sufBidentiy  aver 

'  lliat  the  corporation    *    *    *    has  refused  to  bring  an  action 

*  to  redress  the  all^^ted  wrongs  of  its  officers  in  such  mann^  as  to 
r.  eQtide  the  plaintiff  to  Tnaintain  this  action  as  a  stockholder  of 

that  corporation.     To  fi^iye  him  that  right  the  stockholder  must 

:  aver  that  the  corporation  hab  refused  to  bring  the  action."    And 

.  further  on  in  the  opinion  it  is  stated  that  '*  the  refusal  of  the 

board  of  directors  in  such  a  case  is  essential  in  order  to  giye  the 

stockholder  any  standing  in  court,  as  the  charter  confers  upon 

the  directors  the  general  management  of  the  business  of  the 

'  company." 

In  Hawes  agt  OaJdand  (104  U.  &  Bep,^  460),  a  yery  strong 

'  opinion  is  rendered  to  the  same  effect  In  BrinclDarhoff  agt  Bosi- 

wick  (88  Ni  71,  62).  which  was  an  action  brought  by  a  stock- 

holder  in  behalf  of  all  the  other  stockholders  against  the  receiyer 

of  a  national  bank,  and  the  directors  thereof,  to  recoyer  the 

damages  allied  to  haye  been  sustained  by  the  stockholders 

'through  the  gross  negligence  and  inattention  to  the  duties  of 

their  trust  by  said  directors ;  it  being  alleged  that  the  receiyor 

was  himself  one  of  the  directors  chargeable  with  such  neglect 

'  of  duty,  Rapallo,  J.,  said :  "  For  these  losses  the  bank,  if  still 

*  exercising  its  corporate  functions,  would  haye  a  claim  upon  the 
guilty  directors,  which  it  could  enforce  by  action.     But  if  it 

'  refused  to  prosecute,  or  if  it  still  remained  under  the  control  of 
'the  yery  directors  against  whom  the  action  should  be  brought, 
the  stockholders  would  haye  a  standing  in  a  court  of  equity  to 
fme  in  their  own  names,  making  the  corporati(m  a  party  de> 
ilendant** 
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In  this  case  it  is  not  claimed  that  any  demand  has  been  made 
%j  the  plaintiff  upon  the  board  of  directors  to  biing  the  action. 
The  allegation  in  respect  to  that  matter  is  contained  in  the  sixly- 
ionrth  paragraph  of  the  complaint,  which  alleges  that  "inas- 
much as  the  defendant  Aronson  controls  a  majority  of  the  board 
^of  -directors,  who  are  friendly  to  him,  and  aid  and  assist  him  in 
Jiis  ill^al  acts,  and  without  whose  consent  or  direction  this 
action  cannot  be  brought^  this  suit  has  been  commenced  by  the 
plaintiff,  and  the  said  corporation,  the  New  York  Concert  Gomr 
pany  (limited),  is  made  a  party  d^endanl" 

That  allegation  is  denied  in  the  sixty-fourth  paragraph  of  the 
answer  of  Budolph  Aronson,  Albert  Aronson  and  the  New 
York  Concert  Company  (limited),  andno  direct  proof  was  giyen 
to  substantiate  it,  the  fact  of  the  defendant,  Budolph  Aronson, 
jpossessing  such  control,  resting  upon  inferences,  to  be  drawn 
from  the  general  proofs  which  were  offered  in  regard  to  the  pro- 
•ceedings  of  the  several  boards  of  directors,  which  are  the  subject 
<yt  investigation  in  this  action.  Although  the  facts  were  much 
more  clearly  developed  upon  the  trial  than  they  were  in  the 
4iffidavits  upon  which  tiie  injunction  was  clauned,  still  tiie  main 
facts  proven  upon  the  trial  were  before  the  court  on  that  appli- 
cation. And  as  the  appellate  branch  of  this  court,  while  inti- 
mating grave  doubts  as  to  the  ability  of  the  plaintiff  to  maintain 
this  action,  did  not  go  so  far  as  to  deny  that  he  might  be  enti- 
tled to  some  relief,  and  as  I  am  of  the  opinion  that  the  just  and 
&ir  inference  to  be  drawn  from  the  evidence  is,  that  an  appli- 
cation to  the  corporation  to  bring  an  action  would  have  been 
of  no  avail,  for  the  reason  that  the  majority  of  the  directors 
were  friendly  to  Budolph  Aronson,  I  think  it  should  be  held 
-Umt  the  plaintiff  has  a  standing  in  court  I  am  strengthened 
in  this  opinion  after  reading  the  decision  of  the  court  of  appeals 
in  Barr  agt  Tfie  New  Yark,  Lake  Erie  and  Western  Bailroad 
Company  (96  N.  T,,  444,  450),  which  seems  to  be  the  most 
teoent  case  in  that  court  upon  this  subject  This  case  has  been 
most  thoroughly  tried,  and  counsel  have  filed  very  elaborate 
;and  instructive  briefk     Under  such  circumstances,  imless  con- 
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0t3uined  by  the  most  oontrolling  authority,  I  do  not  think  that 
I  should  dedme  to  consider  it  upon  its  merita  It  was  urged 
that  so  far  as  this  action  relates  to  the  200  shares  of  stock,  origi- 
nally issued  to  Eudolph  Aronson,  the  plaintiff  has  no  standing 
in  court,  inasmuch  as  it  appears  that  such  stock  was  directed  to  ■ 
be  issued  to  him,  either  at  the  first  meeting  held  in  September, 
1881,  or  shortly  thereafter,  and  that  the  plaintiff  did  not  pur- 
chase his  stock  until  the  14th  of  June,  1882. 

The  authorities  upon  this  point  in  this  state  seem  to  be  con- 
flicting. In  Young  agt  Drake  and  others  (8  Hun,  61),  G-ilbebt, 
J.,  in  delivering  the  opinion  of  the  court,  after  holding  that  the 
stockholder  might  maintain  the  action,  because  it  had  been  shown 
that  the  corporation  was  still  controlled  by  the  same  trustees^ 
who  were  accused  of  the  fraud,  or  where  such  accused  persons 
are  a  majority  of  the  trustees,  goes  on  to  say :  "  It  is  enough 
that  the  plaintiff  was  a  stockholder  when  the  action  was  brought 
If  he  purchased  his  stock  after  the  allied  fraud  was  committed^ 
that  did  not  condone  the  fraud  The  plaintiff  acquired  all  the- 
rights  of  the  person  of  whom  he  purchased  " ;  and  he  cites  the 
case  of  Ramsey  agt  Oovld  (67  Barb.^  898),  as  an  authority  for 
that  proposition. 

On  the  other  hand,  in  the  case  of  Patterson  agt  Baker  (6  T.  S 
C,  76),  which  was  an  action  brought  by  the  holder  of  circulat- 
ing notes  of  a  bank  against  a  director  for  damages  by  reason  of 
the  notes  having  been  rendered  worthless  by  the  acts  of  the 
defendant  and  the  other  directors,  it  was  held  that  the  com- 
plaint was  demurrable,  because  it  did  not  show  that  the  acts 
occurred  subsequent  to  the  plaintiff*s  acquisition  of  the  notes. 

To  the  same  effect  is  the  case  of  BvM  agt  CaTneron  (53  Barb,^ 
642> 

In  this  case  the  plaintiff  did  not  acquire  the  title  to  his  stock 
until  June  14,  1882.     The  precise  date  of  the  acquisition  of  the 
stock  is'not  stated  in  the  complaint,  the  allegation  bdng  as  before- 
stated,  'Hhat  the  plaintiff  has  owned  and  held  the  same  {i  e,^ 
stock,)  since  about  the  time  of  the  organization  of  the  defendant, 
corporation." 
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I  do  not  think  that  it  is  necessary  for  me  to  determine  that 

•question  in  view  of  the  conclusion  which  I  haye  reached  in 
respect  to  that  issue  of  stock,  and  I  shall  therefore  proceed  to 

•consider  the  case  so  far  as  may  be  necessary  upon  the  general 

anerits  presented  by  the  testimony.  It  is  well  settled  by  numea> 
ous  adjudications  by  the  courts  of  this  state  and  country,  and 
the  courts  of  England,  that  the  relation  existing  between  a 
director  and  a  corporation  is  that  of  trustee  and  cestui  que  trust 

-{see  Butts  agt  Wood,  37  N.  Y.,  817 ;  Oumberland  Coal  do.  agt 
Sherman,  80  Barb.,  671;  Aberdeen  Bailway  do,  agt  Blatkie 
Bros,,  1  Macqueen.^  461 ;  Coleman  agt  Second  Av.  JRaUroad  Oo., 
38  K  T.,  201;  Duncomb  s^  K  T.  K  and N.  R  R  Oo.,U  id, 
190;  Koehler  agL  Black  River  Falls  Iron  Co.,  2  Bhck,  715,  721> 
And  the  cases  also  hold  that  whether  a  director  of  a  corpora- 
tion  is  to  be  called  a  trustee  or  not,  in  a  strict  sense,  there  can 
be  doubt  that  his  character  is  fiduciary,  being  entrusted  by 
others  with  powers,  which  are  to  be  exercised  for  the  common 
and  general  interests  of  the  corporation,  and  not  for  his  own 
private  interests,  and  that  he  falls  therefore  within  the  doctrine 
by  which  equity  requires  that  confidence  shall  not  be  abused 
by  the  party  in  whom  it  is  reposed,  and  which  it  enforces  by 
imposing  a  disability  either  partial  or  complete  upon  the  party 
entrusted,  to  deal  on  his  own  behalf,  in  a  matter  involving  such 
confidence  {see  opinion  of  Finch,  J.,  in  Duncomb  agt  N,  Y.  BL 
andK  R  R  Co.,  M  N.  Y.,  198,  199 ;  see  also  Hoyle  agt  Plaits- 

*burgh  and  Montrecd  R  R  Co.,  64  id.,  328 ;  Benson  agt  ffecUhom^ 
1  Younge  &  CoUyer  P.,  826)  It  has  also  been  held  that  the 
right  of  the  corporation  to  avoid  dealings  by  a  director  in  his 

^own  behalf,  in  respect  to  matters  involving  his  trust,  does  not 
depend  upon  the  question  whether  he  was  acting  fraudulently 
or  in  good  faith  {see  Duncomb  agt  X.  Y.  H.  and  N.  R  R  Co.^ 
84  N.  Y,  190,  199> 

The  law  looks  with  jealous  suspicion  therefore  upon  any 

.  dealings  between  a  director  of  a  corporation  and  the  coiporation 
which  may  in  any  way  result  to  the  benefit  or  emolument  of 

itheiormer  {see.vemarks  of  Miller,  J.,  in  Twin  Lick  Oil  Co.  agt 
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Marbury,  91  U.  /S,  588, 589 ;  HaU  agt  Venrumt  and  Mass.  R  R:. 
Cb.,  28  R,  401> 

In  Tmn  Lick  Oil  Oo,  agt  Marbury,  Miller,  J.,  in  delivering" 
the  opinion  of  the  court  says :  "  That  a  director  of  a  joint  stock 
corporation  occupies  one  of  those  fiduciary  relations  where  hiff 
dealings  with  the  subject  matter  of  his  trust  or  agency,  and: 
with  the  beneficiary  or  party  whose  interest  is  confided  to  his 
care,  is  viewed  with  jealousy  by  the  courts,  and  may  be  set 
aside  on  slight  grounds,  is  a  doctrine  founded  on  the  soundest 
morality,  and  which  has  received  the  clearest  recognition  in  thia 
court  and  in  others."    After  citing  several  cases,  some  of  which 
liave  been  above  referred  to,  he  continues :  "  The  general  doctrine, 
however,  in  regard  to  contracts  of  this  class  is  not  that  they  are 
absolutely  void,  but  that  they  are  voidable  at  the  election  of. 
the  party  whose  interest  has  been  so  represented  by  the  party 
claiming  under  it     We  say  this  is  the  general  rule,  for  there 
may  be  cases  where  such  contracts  would  be  void  ai  initio^  as 
when  an  agent  to  sell,  buys  of  himself,  and  by  his  power  of 
attorney  conveys  to  himself  that  which  he  was  authorized  to« 
aelL    But  even  here  acts  which  amount  to  a  ratification  by  the  * 
principal  may  validate  the  sale." 

The  cases  cited  sufficiently  indicate  the  delicacy  of  the  posi- 
tion, in  which  a  director  or  trustee  stands  towards  the  corpora- 
tion, with  which  he  is  connected ;  but  it  is  not  every  transaction . 
which  a  director  may  have  with  the  corporation  which  is  neces- 
sarily void,  and  many  of  such  transactions  may  be  ratified  by 
the  concurrence  of  the  shareholders  of  such  corporation  therein.. 

Morawetz  in  his  work  on  Private  Corporation  (§  390)  says:. 
«  The  managing  agwite  of  a  corporation  are  generaUy  inferior  in. 
authority  to  the  majority  at  a  stockholder's  meeting." 

^^  Hence  an  act  of  the  managing  agents  may  be  in  excess  of 
their  powers,  and  consequently  a  wrong  to  the  corporation,  and 
yet  it  may  be  within  the  powers  of  the  majority,  and  the  ma- 
jority may  have  power  to  ratify  the  act  on  behalf  of  the  cor- 
poration, and  thus  release  the  cause  of  action.  It  would 
obviotisly  be  impioper  under  these  circtmistances  to  interfere  at. 
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tlie  suit  of  a  stockholder,  for  the  majority  acting  within  the  - 
powers  conferred  upon  him,  on  behalf  of  the  whole  association, 
might  afterwards  at  a  corporate  meeting  ratify  tiie  unauthorized^ 
act,  and  thus  destroy  all  claim  for  reliel"    And  he  refers  to  the 
case  of  Foss  agt  HarboUk  (2  JBdre^  461),  which  was  decided  by 
vice-chancellor  Wigram  in  184S.    In  that  case  tiie  plaintiffs 
alleged,  that  the  defendants,  who  were  directors  of  the  corpora- 
tion, had  purchased  their  own  lands  of  themselves,  for  the  use  • 
of  the  company,  and  had  paid  for  them,  or  rather  taken  to  them- 
selyes  out  of  the  funds  of  the  company,  a  price  exceeding  the  - 
value  of  the  lands.    The  learned  judge  held  that  the  transaction 
was  unauthorized  and  might  be  set  aside  by  the  company,  bui^., 
that  the  majority  at  a  meeting  of  the  shareholders  might  ratify, 
it  on  behalf  of  the  corporation,  and  that^  therefore,  the  courts 
would  not  interfere.     And  he  said :  "Whilst  the  court  may  be  ^ 
declaring  the  acts  complained  of,  to  be  void  at  the  suit  of  the 
present  plaintiffs,  who  in  fact  may  be  the  only  proprietors  wha-^ 
disapprove  of  them,  the  governing  body  of  proprietors  may  de- 
feat the  decree  by  lawfully  resolving  upon  the  confirmation  o£ 
the  very  acts  which  are  the  subject  of  the  suit     The  very  fsiC^\ 
that  the  governing  body  of  proprietors  assembled  at  the  specials 
general  meeting,  may  so  bind  even  a  reluctant  minority  is-- 
decisive  to  show  that  the  frame  of  this  suit  cannot  be  sustained^., 
-while  that  body  retains  its  functiona     In  order  then  that  this  > 
suit  may  be^sustained,  it  must  be  shown  either  that  there  is  no-* 
such  power  as  I  have  supposed  remaining  in  the  proprietors,  or  - 
at  least  that  all  means  have  been  resorted  to,  and  found  inef- 
feetoal  to  set  that  body  in  motion." 

(See,  also,  as  to  the  power  of  ratification  by  corporations  of  ^ 
the  acts  of  directors,  Eoid  Company  agt  Wade^  97  C^  /S,  13 ; 
Thoin-Lick  Oil  Co.  agt  Marbury,  91  id,  587 ;  Kent  agt  Silver  - 
Mming  Ox,  78  K  TI,  159,  and  Van  Cott  agt  Van  Brunt,  82  ii, 
585.) 

Applying  these  principles  to  the  case  under  consideration,  F. 
think  it  is  too  late  now  for  the  plaintiff  to  object  to  the  regu- 
larity of  the  ]«ae  of  the  first  200  shares  of  stock  on  the  10th  ofT 
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September,  1881,  to  the  defendant,  Budolph  Aronson.  It  may 
well  be  doubted  whether  nnder  the  case  of  EdU  agt  Vermam 
and  Mass.  R  R  Oo.  (28  Fl,  401),  it  would  not  have  been  com- 
petent for  the  trustees  bj  an  express  resolution  to  have  compen- 
sated Aronson  by  issuing  that  stock.  Such  action  on  their  part 
might  be  regarded  as  equivalent  to  a  subsequent  promise  to  pay 
for  services  rendered  bj  him  in  procuring  subscriptions  to  the 
enterprisa 

That  case  went  upon  the  ground  that  the  services  there  rend- 
ered had  been  voluntarily  rendered,  and  that  there  had  been  no 
subsequent  promise  to  pay  for  them.  Also,  that  no  previous 
promise  could  be  implied,  because  at  the  time  of  the  rendition 
of  the  services  the  defendant  had  no  corporate  existence^  B 
Budolph  Aronson  was  present  when  action  was  taken,  as  to  the 
200  shares,  the  action  of  the  directors  would  have  been  void,  aa 
will  be  seen  from  the  authorities  hereafter  cited,  but  the  weight 
of  evidence  is  to  the  e£Eect  that  he  was  absent,  and  I  shall  so 
find. 

It  seems  to  me,  however,  that  the  proceedings  at  the  meeting 
in  February,  1883,  when  the  report  of  the  Bloodgood  com- 
mittee was  received  and  adopted,  amounted  to  a  ratification  on 
the  part  of  the  stockholders  of  the  action  of  the  board  of  direo- 
tors  in  issuing  those  200  shares  of  stock,  and  that  the  regularity 
of  such  issue  cannot  now  be  questioned.  There  is  evidence  in 
the  case  showing  that  the  subject  of  the  200  shares  which  had 
been  issued  to  Budolph  Aronson,  was  discussed  by  the  Blood- 
good  committee,  and  it  was  a  subject  which  came  fairly  within 
the  resolution  under  which  that  committee  was  appointed.  I 
do  not  understand  that  it  is  claimed  that  a  majority  of  the 
stock  of  the  corporation  was  not  represented  at  that  meeting, 
and  the  evidence  is  conclusive  that  the  report  of  the  committee 
was  adopted. 

I  have  examined  the  evidence  in  regard  to  the  alleged  fraudu- 
lent alteration  of  the  contract  between  Budolph  Aronson  and 
the  company,  and  am  of  the  opinion  that  the  explanation  which 
was  given  on  the  part  of  the  defendants,  of  the  manner  in  which 
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the  words  "  eight  years,"  instead  of  "  five  years,"  came  to  be 
first  inserted  therein  is  the  true  one.     It  certainly  was  not  a 
business  like  mode  of  executing  the  contract  to  have  such  an 
important  matter  as  the  term  thereof  written  over  an  erasure, 
but  I  cannot,  on  the  weight  of  evidence,  hold  that  the  explana- 
tion which  was  given  on  the  part  of  the  defendants  as  to  that 
matter  is  untrue.     The  contract  itself,  under  the  authorities 
before  cited,  is  one  which  is  to  be  looked  upon  with  suspicion, 
but  I  am  not  prepared  to  say  that  it  was  one  which  the  directors 
were  entirely  prohibited  from  making,  if  they  deemed  it  for  the 
best  interests  of  the  corporation  to  do  so,  and  it  certainly  is  not 
one  which  the  stockholders  were  prohibited  from  ratifying. 
The  case  of  Hall  agt  Vermont  and  Mass,  R  R  Co.  (28  Ft,  401, 
406)  holds  that  for  services  rendered,  subsequent  to  the  incor- 
poration, a  director  may  be  compensated,  and  that  the  board  of 
directors  may  pass  a  resolution  to  that  effect     It  should  be 
further  observed  that  when  this  case  was  before  the  general 
term,  the  distinct  point  was  made  that  the  contract  under  which 
said  stock  was  issued  was  void,  for  the  reason  that  the  diiectois 
had  no  power  to  appoint  one  of  their  own  body  as  a  manager 
and  pay  him  a  salary  as  such.     If  the  learned  counsel  for  the 
plaintiff  was  right  in  that  contention,  it  would  have  disposed  of 
the  claim  to  profits,  and  also  of  Budolph  Aronson's  alleged 
title  to  the  246  shares  of  stock  issued  to  him  in  August,  1884, 
if  the  action  of  the  directors  was  not  subsequently  ratified  by 
the  stockholders.     In  the  case  of  Van  Cott  agt  Van  Bnmt  (82 
K  Y.,  585,  541),  a  contract  between  the  president  and  directors 
of  a  railroad  company  with  a  third  party  for  the  building  of  the 
road,  was  in  accordance  with  a  previous  arrangement  assigned 
to  the  president,  and  it  was  held,  that  as  the  contract  was  en- 
tered into  in  good  faith,  with  the  full  approval  of  the  stock- 
holders, that  the  same  would  be  enforced. 

If  it  can  be  enforced  upon  the  consent  of  the  stockholders,  a 
contract  entered  into  without  their  previous  consent,  if  subse- 
quently ratified  by  them,  can  also  be  enforced. 
Vol  m.  29 
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Many  chaiges  of  fraud  and  bad  faith  on  the  part  of  the  de- 
fendants are  made  in  the  complaint  in  this  action,  and  evidence 
tending  to  substantiate  them  was  given  on  this  trial  The 
absence  of  the  minute  book,  which  contained  important  resolu- 
tions,  was  commented  upon  with  much  severity,  but  my  exami- 
nation  of  the  testimony  fails  to  convince  me  that  the  defendant 
Budolph  Aronson  or  the  board  of  directors  should  be  held 
responsible  for  its  disappearance;  The  minute  book  seems  to 
have  been  taken  to  the  office  of  Grant  &  Ward,  or  to  the  Marine 
National  Bank,  and  not  to  have  been  returned  to  the  Casina 
The  assignee  of  Ward  states  that  the  minute  book  never  came 
into  his  possession,  although  Mr.  Caldwell  testifies  that  he  saw 
the  minute  book  at  the  office  of  Grant  &  Ward  between  March 
and  August)  1888,  and  afterwards  in  August  at  the  Casina 

Albert  Aronson  swears  that  there  were  several  meetings  after 
August,  and  ceilainlj  one  as  late  as  December,  1888,  held  at 
the  Marine  National  Bank,  and  that  he  last  saw  the  minute 
book  at  the  Marine  Bank  or  at  Grant  &  Ward'&  Doty  denies 
that  the  minute  book  was  at  Grant  &  Ward's  office  either  before 
.  or  at  the  tilne  of  their  failure,  in  May,  1884,  and  says  that  he 
never  saw  the  minute  book  thera  On  this  evidence,  I  do  liot 
think  it  should  be  inferred  that  Aronson  or  the  directors  have 
fradulently  concealed  the  book. 

For  the  same  reason  that  I  think  the  plaintiff  is  precluded 
from  questioning  the  legality  of  the  issue  of  the  200  shares  of 
stock  to  Budolph  Aronson,  I  think  he  is  also  precluded  from 
questioning  the  validity  of  the  contract  with  him  as  general 
manager,  as  those  matters  were  before  the  Bloodgood  com- 
mittee and  were  the  subject  of  discussion.  A  favorable  report 
was  submitted  by  that  committee,  with  full  knowledge  appa- 
rently of  the  existence  of  that,  and  that  report  was  adopted  by 
the  stockholders  at  the  meeting  in  Februaiy,  1888. 

Assuming  then,  that  the  contract  with  Aronson  was  valid  as 
having  been  approved  by  the  stockholders,  it  follows  that  when 
the  meeting  of  July  81,  1884,  was  held,  he  was  entitled  to  the 
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percentage  of  profits  specified  in  the  contract^  in  case  any  profits 
had  been  realized. 

It  was  contended  upon  the  trial  that  no  profits  had  been 
made  when  the  meeting  of  the  81st  of  July,  1884,  was  held. 
The  board  on  that  day  adopted  a  resolution  in  which,  after 
reciting  that  by  the  contract  with  Eudolph  Aronson,  he  was 
entidedto  one-half  of  the  net  profits  which  should  be  realized  after 
deducting  six  per  cent  annually  on  the  par  value  of  the  stock 
issued,  and  that  there  have  been  net  profits  up  to  March  10, 
1884,  which  Mr.  Aronson  claims  the  books  show  to  have  been  $89,- 
92494,  it  was  resolved :  "  That  there  be  issued  to  Mr.  Budolph 
Aronson  100  shares  of  stock  of  this  company  at  par,  upon  his 
giving  to  said  company  a  receipt  for  $5,000  on  account  of  any 
amount  found  due  to  him." 

It  was  also  resolved:  "That  there  be  issued  to  Mr.  &  J. 
O'SuUivan  210  shares  of  stock  of  this  company  at  par,  to  be 
held  by  him  in  trust,  to  be  paid  in  full,  or  BO  much  as  may  be 
due,  to  Mr.  Budolph  Aronson  in  the  next  succeeding  resolu- 
tion." 

•  It  was  further  resolved :  "  That  Mr.  Weber  and  Mr.  Selig- 
man  be,  and  they  are  hereby  appointed  an  auditing  conmiittee 
to  ascertain  and  report  to  this  board  the  amount  which  was  due 
to  Mr.  Budolph  Aronson  on  said  contract  up  to  the  10th  day 
of  March,  1884,  and  that  for  such  amount,  or  so  much  as  said 
stock  at  par  will  pay  Mr.  O'SuUivan,  transfer  such  stock  so 
held  by  him  in  trust,  and  if  there  be  an  overplus  of  such  stock, 
to  return  the  same  to  the  company." 

One  hundred  shares  were  accordingly  issued  to  Budolph 
^/Vronson,  and  the  remaining  210  shares  were  placed  in  llie 
hands  of  Mr.  O'SuUivan  in  trust,  in  accordance  with  said  reso- 
lution. The  evidence  of  Theodore  Seligman  is  to  the  effect  that 
he  had  made  an  examination  of  the  books  prior  to  the  meeting  of 
July  81,  1884,  and  that  he  had  verified  the  statement  given  to 
him  by  Budolph  Aronson  by  such  examinatioa 

The  amount  of  the  profits  claimed  by  Aronson  to  have  been 
made  up  to  that  lime  was  $24,661.94,  and  the  evidence  shows 
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that  Mr.  Seligman,  the  treasurer,  found  from  the  books  that  that 
amount  was  correct  The  apparent  amoimt  of  profit,  according 
to  Eandall,  was  $52,285.50.  Mr.  Eandall  was  of  the  opinion  that 
several  items  which  had  been  charged  to  the  construction  ac- 
count should  properly  have  been  charged  to  the  expense  account 
But  even  if  deductions  from  the  amount  of  apparent  profit  on 
account  of  items  fairly  chargeable  to  the  expense  account 
should  be  made,  it  would  seem  that  a  profit  of  more  than 
$24,661.94  would  remain,  which  would  entitled  Rudolph  Aron- 
son to  a  profit  of  $12,330.97,  or  more  than  the  par  value  of  the 
stock  actually  allotted  to  him. 

The  testimony  also  seems  to  me  to  establish  that  whatever 
irregularities  there  may  have  been  in  the  system  of  keeping  the 
books  of  the  Casino,  such  books  were  kept  straight  and  hon- 
estly, although  confusedly  and  irregularly. 

I  think  the  preponderance  of  the  evidence  is  in  favor  of  the 
defendants  upon  this  point,  and  that  as  the  contract  with  Ru- 
dolph Aronson  must  be  held  to  have  been  ratified  by  the  pre- 
vious action  of  the  stockholders,  he  would  be  entitled  to  receive 
the  shares  of  stock  which  were  awarded  to  him  at  the  meetii^ 
of  July  Slst  and  August  16,  1884,  and  he,  or  his  assigns, 
would  have  been  entitled  to  vote  thereon  at  the  annual  meet- 
ings on  the  22d  of  September,  1884,  if  those  meetings  of  the 
directors  were  properly  held. 

It  appears  from  the  minutes  of  the  meeting  of  July  81,  1884| 
that  there  were  present  Rudolph  Aronson,  the  president,  in  the 
chair,  and  Messrs.  Fish,  A  Aronson,  Seligman,  Weber,  O'SuUi- 
van,  Doty  and  Myera  It  does  not  appear  that  Rudolph  Aron- 
son abdicated  the  chair,  nor  that  any  of  the  proceedings  were 
had  without  his  presence^  The  same  remark  may  be  made 
as  to  the  meeting  of  August  16,  1884  Rudolph  Aronson  pre- 
sided at  that  meeting,  and  there  were  present  Messrs.  Seligman, 
O'Sullivan,  Weber,  A  Aronson  and  N.  Myera 

The  names  of  the  parties  who  voted  on  the  resolutions  then 
adopted  are  not  given. 
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\J[  am  of  the  opinion  that  the  presence  of  Eudolph  Aronson 
at  those  meetings  vitiated  the  action  of  the  directors  in  respect 
to  all  matters  which  related  to  his  individual  interests.  K 
authority  is  necessary  for  this  conclusion,  the  aWe  opinion  of 
justice  Van  Brunt  in  the  case  of  the  Metropolitan  Elevated  * 
Railway  Company  agt  Manhattan  Bailway  Company  (14  -46- 
hott  New  Cases,  103,  293,  294),  may  be  cited.  In  that  case, 
the  learned  justice,  after  an  elaborate  review  of  numerous  cases, 
at  page  293,  says :  "  The  rule,  therefore,  seems  to  be  clearly 
established  that  the  question  of  minority  cannot  be  considered 
ia  determining  the  right  in  equity  to  avoid  a  contract  The 
presence  of  one  disqualified  director  is  just  as  fatal  to  action 
which  cannot  be  repudiated  as  the  existence  of  a  dozen.  It 
being  impossible  to  ascertain  the  amount  of  influence  which 
each  director  exerts,  or  which  he  fails  to  exert  in  opposition  to 
action  in  which  he  is  interested,  the  only  rule  which  can  be 
adopted,  or  which  can  be  applied  with  any  certainty,  is  that 
if  there  is  even  one  director  who  is  disqualified,  the  whole  action 
of  the  board  is  subject  to  repudiation  "  {see  aiso  Butts  agt  Wood^. 
SX  If.  K,  817> 

Unless,  therefore,  the  action  of  the  directors  at  those  meet- 
ings has  been  ratified  by  the  stockholders,  the  issue  of  the  246 
shares  of  stock  to  Budolph  Aronson  cannot  be  upheld  by  a 
court  of  equity. 

The  annual  meeting  of  the  stockholders  was  held  on  the  22d 
of  September,  1884.     The  minutes  show  that  at  that  meeting 
2,900  out  of  8,000  shares  were  represented,  and  that  it  was  resolved, 
on  motion  of  Mr.  McCaull,  that  "  a  committee  of  five,  consisting  of 
Messrs.  Boosevelt,  Kemeys,  Kohlsadt,  Seligman  and  King,  be 
appointed  to  examine  the  books  and  vouchers  pertaining  to  the 
instruction  and  management  of  the  Casino,  since  its  organiza- 
tion, and  also  the  treasurer's  report^  and  report  to  a  meeting  of 
the  stockholders  to  be  held  November  11th,  at  four  o'clock,  at 
the  Casino,  and  that  said  committee  are  authorized  to  employ 
sa  expert  in  the  examination  of  the  books  of  the  company,  and 
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that  all  said  books  shall  be  open  to  them."  Mr.  Seligman  de- 
dined  to  sei;vre  upon  the  committee,  but  the  other  gentlemen 
accepted,  and  on  the  11th  of  November,  1884,  submitted  theli 
report  to  the  stockholders,  in  which  they  recommended  a  modi- 
fication of  the  contract  with  Budolph  Aronson,  so  that  instead 
of  receiving  one  entire  half  of  the  net  annual  proceeds  in  ad- 
dition to  his  salary,  he  will  be  entitled  to  one-half  of  such  net 
proceeds,  after  the  payment  of  the  dividends,  on  the  stock,  as 
provided  in  such  contract,  but  not  to  exceed  the  sum  of  $6,000 
in  addition  to  his  yearly  salary,  except,  however,  that  if  such 
profits  shall  exceed  the  $6,000  of  his  salary,  $6,000  additional 
net  profits  to  his  share,  six  per  cent  dividends  on  the  stock  and 
$6,000  for  the  share  of  the  company,  that  then  and  thereafter 
lie  shall  receive  twenty  per  cent  of  such  additioUal  profits.  The 
committee  also  recommended  that  in  view  of  this  action  on  his 
part  the  contract  made  heretofore  with  him,  the  division  at 
profits,  the  issuing  of  stock  to  him  therefor,  and  as  promoter  of 
the  enterprise,  and  his  management  generally  be  approved,  and 
that  that  said  contract  be  extended  two  years  beyond  its  present 
termination. 

The  conm^iittee  also  reported  that  no  imputations  should  rest 
on  any  one,  for  the  disappearance  of  the  minute  book,  and  su0> 
tained  the  issue  of  the  stock  made  to  Budolph  Aronson  on. 
October  19,  188L  They  also  reported  upon  the  contract  of 
September  10, 1881,  and  reached  the  conclusion  which  the  court 
upon  the  trial  has  reached  after  hearing  all  the  evidence,  that 
the  erasures  therein  contained  were  not  made  with  intent  to  de- 
oeiva  They  also  reported  upon  the  issue  of  the  stock  on  the 
16th  of  August,  1884,  and  they  submitted  a  resolution  embody-* 
ing  their  views,  and  recommending  its  adoption  by  the  stock- 
holders 

The  report  of  the  committee  was  adopted  at  this  meeting.  It 
does  not  appear,  from  the  minutes  of  that  meeting,  hmo  many 
of  the  stockholders  were  present  There  seems  to  have  been  a 
very  full  attendance,  and  a  veiy  animated  discussion  as  to  tho 
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matters  whicli  came  before  tlie  meetiDg,  but  the  number  <^ 
shares  represented  is  not  giveuj  and  I  am  unaibh  to  determine^ 
iherefore^  whether  a  majority  of  aXL  the  legal  siockhMsrs  iva§ 
present  A  motion  was  made  to  ascertain  whether  a  quorum 
was  presentj  and  it  was  put  and  declared  to  be  lost 

The  plaintifE  denies  the  regidaritj  of  the  proceedings  at  that 
meeting,  and  claims  that  the  resolution  submitted  by  the  com* 
mittee  was  not  adopted  by  a  majority  of  the  legal  stockholdeni 
Neither  Aronson  nor  his  assignee  had  a  l^al  right  to  vote  upon 
the  246  shares  issued  in  August,  1884,  because  one  of  the  ques- 
tions before  the  meeting  was,  whether  the  issue  of  those  shaioB 
should  be  approved  of  and  ratified  "^  I  cannot,  therefore,  say 
that  the  stockholders  have  ratified  the  action  of  the  directoiB 
at  tiie  meetings  of  July  81st  and  of  August  16,  1884 

The  action  of  the  stockholders*  meeting  of  November  11, 
1884,  was,  on  the  19th  of  November,  1884,  approved  of  at  a 
meeting  of  the  Board  of  Directors,  but  as  Budolph  Aronson 
was  present,  and  there  would  have  been  no  quorum  without  his 
presence,  the  action  taken  at  that  meeting  does  not  aid  the  de- 
fendants in  this  case  {Butts  agt  Woods,  87  K  TT,  817,  and  opinion 
of  Van  Brunt,  J.,  in  the  Elevated  Railway  Cases), 

For  the  reasons  above  stated,  I  am  of  the  opinion  that  the 
action  of  the  directors  of  tiie  New  York  Concert  Company  (lim* 
ited)  at  the  meetings  of  July  81st  and  August  16,  1884,  in  re- 
spect to  the  stock  of  said  compnay  directed  to  be  issued  to 
Budolph  Aronson,  was  illegal,  and  that  the  action  of  the  said 
directors,  as  to  the  extension  of  the  contract  with  said  Budolph 
Aronson,  was  also  illegal,  and  as  it  does  not  affirmatively  appear 
that  a  majority  of  the  stockholders  have  ratified  the  issue  of 
said  stock  and  the  approval  of  said  contract,  the  plaintifE  is  en* 
titled  to  judgment,  declaring  such  stock  to  have  been  illegally 
issued,  and  that  the  same  is  void  in  the  hands  of  Budolph  Aron- 
son, and  of  his  assignees,  and  also  that  the  extension  of  the 
contract  with  him  is  Olegal  and  void. 

Upon  the  trial,  I  understood  the  counsel  for  the  defendants; 
to  contend  that,  as  Mr.  Bothschild  and  the  others,  to  whom  a 


HOWARD'S  PRAOTIOB  REPORTS. 


Harper  etdl,  agt  ShoppelL 


part  of  the  stock  had  been  assigned,  gave  value  therefor,  they 
might  stand  in  a  better  position  than  Aronson  in  respect  to  such 
Btock,  but  as  they  took,  subject  to  all  the  equities  between  Aron- 
son and  the  company  or  its  stockholders,  I  do  not  see  how  that 
contention  can  be  maintained. 

Let  findings  be  prepared  in  accordance  with  these  views,  and 
settled  on  five  days'  notica 


UNITED  STATES  dEOUTT  COURT. 
Harper  et  dL  agt  Shopfslu 

OapyrigJU — What  Unotan  infringemeni. 

The  nnanthorized  reproduction  and  sale  of.  a  copy  of  a  cat  from  a  copy* 
righted  book  or  weekly  paper  is  not  an  infringement  upon  such  oopy- 
right 

Fimmry^  188ft 

Bangs  &  Stetson^  lot  plaintijSEiaL 

J,  W.  Hawea^  for  defendant 

Wallace,  J. — ^The  plaintiflEs  sue  at  law  for  an  infringement 
of  copyright,  and  the  case  has  been  tried  by  the  court,  a  jury 
having  been  waived  The  defendant  has  not  intentionally 
infringed  the  plaintiffs'  righto,  and  therefore  nominal  damages 
only  are  claimed.  The  conceded  facts  are  as  follows:  The 
plaintiffs  are  the  proprietors  of  Harper's  Weekly^  a  copyrighted 
illustrated  newspaper,  published  weekly,  and  in  March,  1878, 
they  published  in  that  newspaper  an  impression  of  a  cut  entitled 
'^Getting  Married,  Keeping  House,"  which  formed  a  prominent 
and  considerable  part  of  the  newspaper.  The  cut  was  made 
and  designed  by  one  Beinhart,  a  citizen  and  resident  of  the 
United  States,  who  sold  it  to  the  plaintifhi    They  have  never 
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parted  with  the  original  cut  or  given  permission  to  the  defend* 
ant  or  any  other  person  to  reproduce  it  The  defendant  pniv 
chased  a  copy  of  the  cut  from  a  third  person  in  ignorance  of  the^ 
plaintiffs'  rights,  from  which  an  electrotype  plate  was  made  and 
sold  by  him  to  the  proprietor  of  the  New  York  lUttatrated  limea^ 
who  published  an  impression  in  the  issue  of  that  newspaper  in 
September,  1882.  It  is  assumed  that  Beinhart  had  not  allowed, 
this  copy  to  be  made  before  he  sold  the  cut  to  the  plaintifiEsi 
The  only  question  in  the  case  is  whether  the  xmauthorized  repro- 
duction and  sale  of  a  copy  of  the  cut  by  the  defendant  was  aoi 
infringement  upon  the  plaintiff'  copyright  The  copyright  o£ 
the  plaintifis'  newspaper  was  a  copyright  of  a  book  within  the 
meaning  of  the  copyright  lawa 

A  copyrighted  song  printed  upon  a  single  sheet  was  held  ta 
'protect  as  "a  book,"  under  the  English  statute  of  YIIL  Anne,. 
in   ClemerUi  agt   Oolding  (2  Camp.^   25).     This  decision  waa 
approved  and  followed  in  two  cases  arising  under  our  copyright 
statutes,  in  which  it  was  held  that  a  book  within  these  statutes^ 
18  not  necessarily  a  book  in  the  ordinary  and  common  accepta- 
tions of  the  word,  but  may  consist  of  a  single  sheet  as  well  as 
of  a  number  of  sheets  bound  together  {Clayton  agt  SUyne^  2. 
Paine^  882 ;  Drury  agt  JSwing,  1  Bond,  540 ;  see  also  Folsom 
agt  Marsk,  2  Screy,  100).     The  plaintifEs  might  have  copy- 
righted the  cut  as  an  independent  subject  of  copyright     They 
did  not  choose  to  do  sa     So  also  they  could  have  copyrighted 
eacb  poem  or  song  or  editorial  composition  of  their  newspaper. . 
If  they  had  done  this  a  reproduction  of  the  copyrighted  thing 
would  have  been  piracy,  however  mnocent  the  defendant  might. 
have  been  of  intentional  wrong.     They  preferred  to  copyright 
their  newspaper  and  secure  protection  for  it  as  an  entire  work. 
The  cut  was  a  Intimate  part  of  the  protected  property  as  much 
so  as  the  poems  or  editorial  article&     The  pictorial  illustrations 
are  one  form  of  language  employed  by  an  author  to  express  his 
ideas,  and  when  embodied  m  a  book  are  as  much  a  component, 
part  of  it  as  the  printed  text    But  they  did  not  thereby  copy- 
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right  the  cut  The  statute  not  only  makes  provision  for 
copyrighting  charts,  prints,  cuts,  engravings,  &c,  but  makes  a 
distinction  between  infringement  of  a  book  and  of  a  cut,  engrav- 
ing, &C.  A  book  is  infringed  by  printing,  publishing,  import^ 
ing,  selling  or  exposing  for  sale  any  copy  of  the  book  {sec  4964:, 
R  &\  A  chart,  print,  cut,  engraving,  &a,  is  infringed  by 
engraving,  etching,  working,  copying,  printing,  publishing,  im« 
porting,  selling  or  exposing  for  sale  a  copy  of  the  chart,  cut,  &a 
(Mtx  4966)>  It  would  not  be  infringement  of  a  book  within 
these  sections  to  prepare  and  arrange  the  type  in  exact  imitation 
of  the  original,  so  that  a  copy  of  the  book  might  be  produced 
by  printing,  nor  would  it  be  to  sell  the  means  of  making  such 
a  copy  to  another.  The  printing  and  publishing  of  a  cut  is  an 
infringement  of  copyright  as  well  as  the  printing  and  publishing 

•  of  a  book,  but  the  copying  without  printing  or  publishing  is 
infringement  only  as  to  the  cut,  charts  print,  engraving,  &a 

The  question  here  is  not  whether  the  defendant  has  infringed 

the  plaintifEs'  copyright  in  a  cut,  but  whether  he  has  infringed 

tiieir  copyright  in  their  book  by  making  a  plate  from  which  a 

-  copy  of  a  portion  of  their  book  could  be  produced,  and  selling 

the  plate  to  another. 

The  copyright  of  a  book  is  not  always  invaded  by  reproduc- 
ing a  part  of  the  work.  Where  portions  are  extracted  and 
published  in  a  book  or  newspaper  by  another,  the  question 
whether  there  has  been  a  piracy  depends  upon  the  extent  and 

•  character  of  his  use  of  tiiem.  Thus  it  is  not  piracy  for  a  re- 
viewer or  commentator  to  make  use  of  the  portions  of  a  copy- 
righted work  for  the  purposes  of  fair  exposition  or  reasonable 
criticism.  The  question  always  is  whether  there  is  a  substan- 
tial identity  between  the  original  book  and  the  reproduction,  or 

.  as  it  is  sometimes  expressed,  whether  there  has  been  an  appro- 
priation,, substantially,  of  the  labors  of  the  original  author.  The 
law  does  not  tolerate  an  appropriation  which  tends  to  supersede 
the  original     A  test  frequently  applied  is  whether  the  extracts 

.  j»  used  are  likely  to  injure  the  sale  of  the  original  work  (008 
Black  agt  Murray^  9  Scotch  Sess,  Cases  [Sd  series]^  856).     In 
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Ae  language  of  lie  court  in  Story's  ExWa  agt  Eblcamb  (4 
McLean,  808),  the  inquiry  is  what  effect  must  the  extracts  have 
upon  the  original  work  If  they  render  it  less  valuable  by 
superseding  its  use  in  any  degree,  the  right  of  the  author  is 
infringed,  and  it  can  be  of  no  importance  to  know  with  what 
intent  this  was  done. 

Applying  the  test  here,  it  is  not  altogether  clear  that  the  pro- 
prietors of  the  Illustrated  Times  infringed  the  plaintiff's  rights^ 
although  they  published  the  cut  in  a  competing  newspaper. 

In  Button  agt  Arthur  {Law  Bep.  [8  Mcch.,  1]),  the  piracy 
-complained  of  was  the  publication  of  nine  caricatures  of  Na- 
j)oleon  IIL,  originally  printed  separately  in  numbers  of  PumJi^ 
issued  within  the  period  of  1849  to  1867. 

The  court  found  that  the  defendant  had  republished  them 
"  for  the  same  purpose  as  they  were  originally  published,  namely, 
to  excite  the  amusement  of  his  readers,"  and,  therefore,  that 
piracy  was  made  out  It  was  doubted,  in  that  case,  whether 
the  publication  of  a  single  picture  would  have  been  piracy* 
Kelly,  0.  B.,  said :  "  It  is  said  that  the  copying  of  a  single 
picture,  at  all  events,  would  not  be  an  infringement  of  tiie 
plaintiff's  copyright ;  but  it  is  impossible  to  lay  that  down  as  a 
general  rula"  It  is  not  necessary  to  determine  the  question 
hera  Assuming  that  the  publishing  of  a  single  poem  or  article 
or  illustrations  from  the  copyrighted  newspaper  may  be  piracy, 
ihe  defendant  has  not  done  this.  The  reproduction  of  the  cut 
and  the  sale  of  the  stereotype  plate  without  more,  treating  those 
acts  as  using  an  extract  from  the  plaintiffs'  newspaper,  could  not 
injure  the  plaintiffs  or  interfere,  to  any  appreciable  extent,  with 
the  profits  they  could  derive  from  the  sale  of  their  copyrighted 
publication.  The  cut  was  capable  of  use  innocently  in  various 
ways,  having  no  relation  to  the  publications  and  sale  of  a  news. 
paper.  If  the  defendant  had  sold  the  electrotype  plate  intend- 
ing, or  even  expecting,  the  purchasers  to  use  it  in  competition 
with  the  plaintiff,  he  might  be  regarded  as  having  sanctioned 
that  use  in  advance,  and  consequently  as  occupying  the  position 
•of  a  party  acting  in  concert  with  them,  and  responsible  with 
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them  as  joint-tort  tes^aoTQ  {Wallace  agtL  Holmes,  9  Blatcfk,  65)^. 
Thus  it  was  held  in  Dekuyper  agt  Widdeman  (28  Fed  Bep.,  871 
that  a  defendant  who  had  printed  and  sold  labels  in  imitation  < 
of  a  trade-mark  with  the  purpose  of  enabling  the  parties  to 
whom  he  sold  them  to  palm  oS,  their  goods  upon  the  public  aa 
those  of  the  owner  of  the  trade-mark,  was  an  infringer. 

There  is  no  evidence,  however,  in  this  case  that  the  defendant 
contemplated  that  the  purchasers  would  inake  any  illegitimate 
use  of  the  plates.  They  could  have  used  it  as  he  could,  to 
print  a  trade-mark  or  an  advertising  cut,  or  in  other  ways  which 
could  not  interfere  with  the  sale  of  the  plaintifEs'  newspaper. 
The  law  wUl  not  assume,  without  evidence,  or  simply  upon 
proof  that  the  defendant  sold  the  plate  to  the  proprietors  of  a. 
newspaper,  that  he  intended  to  authorize  a  violation  of  the 
plaintifiEs'  rights  {AveriU  agt  WiUiamSj  1  Dento,  601).  The  de- 
fendant has  copied  the  cut,  but  he  has  not  printed  or  published 
it,  nor  has  he  exposed  for  sale  any  printed  or  published  copy  oL 
any  part  of  the  plaintiffs'  newspaper. 

Judgment  is,  therefore,  ordered  for  the  defendant 


CITY  COUET  OF  NEW  YORK 
In  the  matter  of  Irving,  Jr.,  &c 

IHteharffe  cfimpriioned  debtor  ^JaU  UmiU—Code  qf  Oiva  Proeedure,  teetionB-- 

2201, 188,  184. 

An  application  for  the  discharge  of  an  imprisoned  debtor  may  be  made  in 

the  court  out  of  which  the  execution  is  issued. 
The  power  of  the  old  sherifF  over  prisoners  ceases  after  ten  days,  and  flw* 

new  one  has  no  power  unless  they  are  assigned  to  him. 
An  outgoing  sheriff  who  neglects  to  deliver  over  a  prisoner  to  his  successor 

is  liable  to  the  plaintifE  in  the  execution  as  for  an  escape. 
Where,  on  an  application  to  discharge  a  debtor  who  was  on  the  Jail  limHi^ 

it  appeared  from  the  papers  that  moie  than  ten  days  had  expired  aiiioft^ 
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the  new  eiheriflP  assumed  his  office,  and  yet  it  did  not  apx>ear  that  the 
imprisoned  debtor  had  been  assigned  to  him,  but  on  the  contrary,  it  ap. 
peared  that  he  was  in  the  custody  of  the  late  sheriil: 

Eeid,  that  as  the  late  sheriff's  duties,  lowers  and  functions  (except  those 
specified  by  law)  had  ceased,  it  cannot  be  said  that  the  defendant  is  im- 
prisoned, especially  as  he  is  on  the  jail  limits,  and  not  actuaUy  confined: 

-Held,  further,  that  the  court  could  not  proceed  in  the  matter,  as  to  act 
on  this  petition  in  the  absence  of  proof  that  the  prisoner  has  been  duly 
assigned  to  the  new  sheriff  might  seriously  impair  the  rights  of  the  execu- 
tion creditor  as  against  the  late  sheriff  or  his  bondsmen. 

At  Chambers^  March^  1886. 

Hall,  J. — I  do  not  see  how  the  court  can  proceed  in  this 
matter.  It  appears  from  the  papers  that  the  debtor  is  in  the 
custody  of  Alexander  V.  Davidson,  who  up  to  the  1st  of  Janu- 
ary last  was  sheriff  of  the  city  and  county  of  New  York ;  and  a 
certificate  is  attached  to  the  petition  showing  the  imprisonment 
•of  the  debtor,  and  signed  by  Alexander  V.  Davidson,  sheriff 
by  Daniel  E.  Fmn,  deputy  sheriff,  dated  February  17, 1886. 

Section  184  of  the  Code  of  Civil  Procedure  requires  the 
former  sheriff,  within  ten  days  after  the  service  of  a  certificate 
upon  him  by  the  new  sheriff,  to  deliver  all  prisoners  and  aJl 
papers  relating  to  their  custody  or  imprisonment  to  the  incom- 
ing sheriff 

It  does  not  appear  whether  or  not  a  certificate  was  served  by 
the  new  sheriff  upon  the  former  one ;  but  as  the  powers  of  the 
former  sheriff  do  not  cease  until  after  the  service  of  such  certifi- 
cate {sec  188,  Cods)^  and  as  the  new  sheriff  is  now  performing 
the  duties  of  his  ojQ&ce,  I  think  it  may  be  safe  to  assume  that 
the  certificate  has  been  served,  and  the  powers  of  the  former 
sheriff  have  ceased,  except  as  provided  by  law. 

More  than  ten  days  have  expired  since  the  new  sheriff  as- 
stimed  his  office,  and  yet  it  does  not  appear  that  the  imprisoned 
►debtor  has  been  assigned  to  him,  but  on  the  contrary  it  appears 
that  he  is  in  the  custody  of  the  late  sheriff,  and  the  late  sheriff's 
dnties,  powezB  and  functions  (except  those  specified  by  law) 
having'  ceased,  it  cannot  be  said  that  this  defendant  is  impris- 
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oned,  especially  as  he  is  on  the  jail  limits,  and  not  actually  con- ' 
fined. 

"  The  power  of  the  old  sherifi  over  prisoners  ceases  after  ten 
dajrs,  and  the  new  one  has  no  power  unless  they  are  assigned  to 
him"  {Huids  agt  Dovhlsday,  21  WendL,  223> 

"An  outgoing  sheriff  who  neglects  to  deliver  over  a  prisoner 
to  his  successor  is  liable  to  the  plaintiff  in  the  execution  as  for 
an  escape"  {Frmch  agt  WiOeU,  10  AbK,  99). 

Therefore,  to  act  upon  this  petition  in  the  absence  of  proof 
that  the  prisoner  has  been  duly  assigned  to  the  new  sheriff 
might  seriously  impair  the  rights  of  the  execution  creditor  as 
against  the  late  sheriff  or  his  bondsmen. 

The  objection  to  the  jurisdiction  of  the  court  to  entertain 
this  proceeding  in  any  event  is  not  well  taken ;  the  Code  {sec 
2201)  expressly  provides  that  it  may  be  taken  in  the  court  out 
of  which  the  execution  is  issued. 

The  proceeding  must  be  dismissed,  but  without  prejudice  to  - 
renew  upon  proof  that  the  debtor  has  been  assigned  to  the  new  ~ 
sheriff;  no  costa. 


SUPEEME  COURT. 

MooRE  agt  BiCHARDSON  et  al 

Jambs  agt  Same  DEFENDANTa 
Lord  agt  Same  DEFENDANTa 

PracUee--- Attachment^  Suffldeneif  of  ajftdaviti. 

On  a  motion  to  vacate  an  attachment  In  three  cases,  the  main  question  both 
as  to  the  existence  of  the  alleged  cause  of  action  and  of  the  fraud  which 
is  the  ground  of  the  attachment  was  as  to  the  partnership  of  the  defend- 
ants; that  being  alleged  on  information  and  belief  based  mainly  on  tho 
written  deposition  of  one  of  the  defendants  in  proceedings  supplemental 
to  execution  in  another  case.  .  In  one  of  the  cases  the  affiant  states  tliat 
he  has  the  deposition  in  his  possession,  but  does  not  attach  a  copy  or 
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ihow  any  reason  for  not  doing  to.  In  the  other  cases  a  oopy  is  attached 
showing  the  defendants  to  be  partners: 

B^,  that  the  copy  deposition  could  be  considered,  and  without  it  the  afll- 
daTit  would  be  def ectiye  and  not  a  sufficient  basis  for  allowing  the  attach- 
ment 

Etld,  further,  that  in  the  first  case  the  attachment  cannot  stand,  but  in  the 
othes  two  cases  the  attachment  should  stand. 

Oneida  Special  Term,  March,  1886. 

MonoK  by  the  defendante^  in  eachi  to  vacate  attachment 
Mr.  Ayres,  for  motion. 
Mr.  Weston,  opposed. 

Mjbrwin,  J, — ^The  main  question  in  these  cases,  both  as  to- 
the  existence  of  the  alleged  cause  of  action  and  of  the  fraud, 
which  is  the  ground  of  the  attachments,  is  as  to  the  partnership 
of  defendants.  That  is  alleged  on  information  and  belief,  based 
mainly  on  the  written  deposition  of  the  defendant,  Richardson, 
in  proceedings  supplemental  to  execution  in  another  casa  In 
the  first  of  the  above-entitled  cases,  the  ai£ant  states  that  he  has 
fhe  deposition  in  his  possession,  but  does  not  attach  a  copy  or 
ahow  any  reason  for  not  doing  so.  In  the  other  two  cases  a 
copy  is  attached,  which,  if  it  can  be  considered,  gives  a  basis 
for  saying  that  the  defendants  were  partners. 

Under  the  rule  laid  down  in  Bermeit  agt  Edioarda  (27  JTun, 
882),  the  copy  deposition  can,  I  t}iink,  be  considered.  But 
without  this  the  affidavit  would  be  defective,  and  not  a  suffi- 
cient basis  for  allowing  the  attachment 

This  leads  to  the  conclusion  that,  in  the  first  case  {Moore  agt 
lUehardaarij,  the  attachment  cannot  stand,  and  that,  in  the  other 
two  cases,  there  is  enough  to  put  the  defendants  to  their  de- 
fense, and  the  attachments  should  stand 

Motion  in  first  case  granted,  with  costs  of  motion.. 

Motion  in  the  other  two  cases  denied,  with  costs  of  motioou. 

Affirmed  at  Oeneral  Term,  January,  1886. 
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Xstate  of  Dattj,  ddoeasecL 


SUEROGATB'S  COURT. 
In  lihe  Matter  of  the  Estate  of  Chables  Duffy,  deceased 

AMounUng — Moeouton  arid  administrators  ^WTuU  ia  suffldMt  to  justify  an 
order  for  an  aeoounling  by  an  administrator — at  whose  instanM  it  may  be 
ordored^Oode  qf  OivU  Procedure,  sections  2514,  2726. 

'  The  mere  appearance  of  an  interest  is  ordinarily  sufficient  to  Justify  an 
order  for  an  accountiag  by  an  administrator  (1  Brcuif,  24).  The  surro. 
gate  has  no  jurisdiction  to  determine  the  validity  of  a  release,  and  where 
its  invalidity  is  sworn  to  will  direct  an  accounting.  An  accounting  has 
been  ordered  at  the  instance  of  a  residuary  legatee  who  had  given  a  release 
to  the  executor  (26  JV.  T,  142). 

Nsw  York  Oounty,  March^  1886. 
Charles  G.  Oronin,  for  appKcation. 
Boyal  &  Orane,  opposed 

This  was  an  application  by  a  father  and  guardian  on  behalf 
•^  of  infants  for  the  judicial  settlement  of  the  accounts  of  the  ad- 
^ministratrix  of  their  maternal  grandfather's  estata 

The  application  was  opposed  by  the  administratrix  on  the 
ground  "fliat  the  infants  were  not  "  persons  interested "  in  the 
estate  under  section  2514  of  the  Code,  and  therefore  not  entitled 
to  an  accounting  under  section  2726  of  the  Code. 

To  sustain  her  position  the  administratrix  produced  and  read 
.  a  release  executed  by  the  mother  of  the  infants  in  her  life  time 
to  the  administratrix,  as  follows : 

"  New  York,  Janvary  6, 1885. 
"  I,  Mary  C.  Eeilley,  of  Bridgeport,  Connecticut,  on  this  day, 
for  the  consideration  of  one  dollar,  release  and  sell  whatever 
.  olaim  or  title  I  have  in  the  real  or  personal  estate  of  my  deceased 
:  father,  Charles  Duf^,  to  my  mother,  Letitia  DuJQEy. 

"Mart  0.  Reilley." 

This  answer  the  petitioner  met  by  an  affidavit  that  his  wife 
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PtoplB  «v  rei  Brown  agt  8ai)ervison  of  Herldiner  County. 

was  induced  to  execute  the  paper  purporting  to  be  a  release 
during  her  last  sickness,  and  at  a  time  when  she  was  veiy  ill, 
by  the  fraud,  coercion  and  undue  influence  of  the  respondent, 
and  that  it  was  not  her  free  act  and  deed. 

Rollins,. iS — ^This  is  a  proceeding  wherein  the  petitioner,  as 
the  guardian  of  the  two  infant  children  of  Mary  G.  Beilley,  de- 
ceased, applies  for  an  order  directing  the  administratrix  of  this 
estate  to  file  an  account  The  respondent  accedes  that  prior  to 
January  6,  1886,  Mr&  Beilley,  who  was  one  of  the  daughters  of 
this  decedent,  was  a  person  interested  in  his  estate ;  but  by  the 
answer  of  the  administratrix,  it  appears  that  on  that  day  she 
executed  and  delivered  to  her  a  release  of  her  interest  therein. 

The  execution  and  delivery  of  this  release  are  not  disputed, 
but  the  petitioner  has  filed  an  affidavit  alleging  that  it  was  ob- 
tained by  the  fraud,  coercion  and  undue  influence  of  the 
respondent 

The  question  whether  the  release  is  for  this  cause  invalid,  the 
surrogate  has  no  jurisdiction  to  determina  But  in  view  of  the 
sworn  allegation  of  its  invalidity,  I  must  order  an  accounting 
(Fraenzmick  agt  MiUer^  5  Bedf,^  136 ;  Harris  agt  Ely^  25  K  Y., 
188 ;  Bieben  agt  Hicks,  4  Brad/,  186 ;  JEstate  ofAndress  jSchmidi, 
surrogate's  decisions,  Dec,  23,  1885). 


SUPBEME  COUBT. 


The  People  ex  reL  James  Brown  and  others  agt  The  Boabd 
OF  Supervisors  of  Herkimer  County. 

Supermsan — Their  powers  and  duties  in  rdaUon  to  auditing  and  aUowing 
eouniy  aeeounts — Mandamus —  When  not  a  proper  remedy —  Code  of  Civil 
Procedure,  section  780 —  Courvty  judge  cannot  make  an  order  shortening 
the  Urns  of  service  of  an  order  returnable  at  special  term  qf  supreme  court. 

Where  an  account  or  bill  is  presented  to  a  board  of  sapervisors  which  is 
not  suflSiciently  full  in  details  or  suffidentlj  verifled  it  should  be  returned 
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People  «0  rd.  Brown  agt.  Supenriaom  of  Hetldmer  OoimQr. 

to  the  claiinant  to  the  end  that  he  may  nukke  such  amendments  and  oor- 
rections  as  are  suitable  and  proper  for  the  purpose  of  complying  with  the 
statutes. 

Where,  as  in  this  case,  the  board  might  have  required  a  more  detailed  state- 
ment of  the  expenditures  than  was  given  in  the  account  as  pi'eaented^ 
yet  where  instead  of  rejecting  the  claim  as  they  might  have  done,  they 
proceeded  to  act  upon  it  and  investigate  it  and  to  a  certain  extent  allowed 
it,  their  action  will  not  be  interfered  with  by  mandamus. 

The  discretion  of  the  board  as  t«  auditing  and  allowing  accounts  ought  not 
to  be  taken  away  or  interfered  with  or  absolutely  directed  by  the  court. 

Where  a  board  of  supervisors  has  acted  upon  a  claim  and  passed  upon  its. 
merits,  the  action  is  conclusive  upon  the  claimant  and  succeeding  boards. 
It  is  binding  and  effectual  to  shut  off  a  suit  for  a  portion  of  or  a  balance 
of  a  claim  thus  presented  and  acted  upon.  The  allowance  of  an  account 
by  the  board  Ib  a  Judicial  act,  and  is  in  the  nature  of  a  Judgment  against 
the  county. 

If  a  party  is  not  satisfied  with  an  audit  of  his  daim,  he  should  review  it  or 
take  such  remedy  as«remains  to  him  before  accepting  the  award.  By  an 
acceptance  of  the  audit  and  the  order  issued  in  accordance  with  it,  ho 
adopts  and  ratifies  the  proceedings  had  in  regard  thereto.  They  thus  be- 
come mutual  and  operative  upon  the  creditor  and  debtor. 

Whether  in  this  case  a  mandamus  is  a  proper  remedy  if  a  wrong  has  been 
done,  quoBre. 

Under  section  780  of  the  Code  of  Civil  Procedure  a  county  Judge  cannot 
make  an  order  requiring  a  party  to  show  cause  why  an  application  should 
not  be  granted  which  is  returnable  in  less  than  eight  days  at  a  special 
term  of  the  supreme  court 

Oneida  Special  Term,  Decemher  12,  1886. 

Motion  and  order  to  show  cause  why  a  writ  of  mandamufir 
should  not  issue  to  the  board  of  supervisors  of  Herkimer  county, 
commanding  them  to  reject  and  disallow  the  bill  and  claim  of 
John  C.  Richards  for  $706,  verified  November  16,  1885,  and 
also  to  rescind  the  resolution  of  said  board  passed  the  9th  day 
of  December,  1885,  *  *  *  auditing  and  allowing  said 
claim  and  bill  at  $500 ;  also  forbidding  said  board  from  paying 
or  authorizing  to  be  paid,  or  issuing  any  order  on  the  treasurer 
of  Herkimer  county  for  the  payment  of  the  sama    ♦     ♦     ♦ 

Affidavits  of  relators  tending  to  show  that  a  similar  claim 
was  presented  to  the  board  of  supervisors  in  1888,  and  that  it 
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People  M  rri.  Brown  agt  Supervison  of  Herkimer  Cowxtj* 

was  acted  upon  and  $500  allowed,  were  read  on  this  motion. 
An  affidavit  was  read  in  opposition  to  the  motion,  tending  to 
show  that  no  claim  was  presented  by  the  said  John  C.  Richards^ 
or  by  his  procurement,  and  also  tending  to  show  that  he  did 
not  receive  the  $500  allowed  that  year  in  fuU  of  his  clainu 
Also  an  affidavit  was  read  of  Mr.  0.  H.  Springer,  chairman  of 
the  board,  to  the  effect  that  the  present  claim  was  fully  investi- 
gated and  allowed 

The  order  to  show  cause  was  granted  by  the  county  judge  of 
Herkimer  county  December  11,  and  returnable  at  this  term  De- 
cember 12. 

OeorgeW.  Smith,  for  relators. 

Amos  H,  PrescotL,  for  the  board  of  supervisors,  opposecL 

■ 

Habdin,  J, —  Upon  the  argument  of  the  motion  the  Buf- 
ficiencj  of  the  account  and  the  details  of  its  items  were  chal* 
lenged.  By  an  inspection  of  the  account,  it  appears  that 
charges  are  made  for  money  expended  in  1879,  1880,  1881  and 
1882.  There  are  four  items  named  in  the  bill  as  presented,  and 
they  amount  to  $706.  Attached  to  the  account  is  the  usual 
formal  affidavit  required  by  chapter  495  of  the  Laws  of  1847. 
The  details  of  the  expenses  are  not  stated  as  fully  as  the  board, 
under  that  act,  might  have  required,  but  the  act  has  had  some 
judicial  examination  in  People  agt  Tfie  Supervisors  of  iSl 
Lawrence  Co,  (30  How.  Pr.,  IXS)-  It  seems  to  be  the  doctrine 
of  that  case  that  where  the  claim  is  not  sufficiently  full  in 
details,  or  sufficiently  verified,  it  should  be  returned  to  the 
claimant,  to  the  end  that  he  may  make  such  amendments  and 
corrections  as  are  suitable  and  proper  for  the  purpose  of  com* 
plying  with  the  statute. 

Doubtless,  in  the  case  now  m  iiand,  the  board  might  have 
required  a  more  detailed  statement  of  the  expenditures  than 
was  given  in  the  account  as  presented.  If  the  clainxant  had  not 
rendered  such  a  detailed  statement,  the  board  might  have,  for 
that  reason,  rejected  the  claim,  but,  instead,  the  supervisors 


244  HOWARD'S  PRACTICE  REPORTS. 

— " 

People  ex  reL  Brown  agt.  Supervtson  of  Herkimer  Coun^. 

proceded  to  act  upon  it  and  to  investigate  it  a3  is  stated  in  the 
affidavit  of  the  chairman  of  the  board.  The  board  had  power 
to  examine  witnesses,  and  gather  such  proofs  as  they  desired  in 
regard  to  the  claim  before  taking  final  action  thereon  {1  R  & 
{1st  ed],  853,  sea  38;  People  agt  Supervisors  o/FuMon  Oo.^  14 
Barb,,  52). 

The  practice  of  receiving  so  general  a  statement  or  a  bill  in 
gross,  like  the  one  now  before  the  court,  cannot  be  commended. 
A  more  cautious  and  faithful  regard  for  the  desire  of  tax- 
payers, to  learn  what  items  have  been  allowed  on  the  part  of 
the  board  of  supervisors,  would  have  led  them  to  exact  of  the 
claimant  a  further  and  more  minute  and  extended  bill  of  par^ 
ticular&  But  ought  it  now  to  be  held  that  the  account  was  so 
meagre  that,  to  receive  and  consider  it  in  the  form  in  which  it 
was  presented,  w^  unauthorized  and  illegal? 

The  case  to  which  reference  has  been  made,  seems  to  require 
a  negative  answer  to  the  question.  It  cannot  be  said  that  the 
board  had  not  jurisdiction  of  the  claim,  because  it  was  too  gen- 
eral and  indefinite.  Assuming  that  the  board  has  power  to 
require  a  claim  to  be  more  elaborately  itemized  than  the  one 
presented,  of  course,  to  what  extent  the  power  should  be  exer- 
cised rests  somewhat  in  its  discretion.  Ought  such  discretion 
to  be  controlled  by  the  court  ?  It  has  been  adjudged  in  numer- 
ous cases,  that  the  discretion  of  the  board  ought  not  to  be  taken 
away  or  interfered  with  or  absolutely  directed.  Where  they 
have  a  discretion  in  r^ard  to  amounts  to  be  allowed,  and  have 
acted  properly,  the  courts  have  refused  to  interfere  by  a  man- 
damus {Peopk  agt  Supervisors  of  Albany  Co.,  12  John,,  414; 
HaU  agt  Supervisors  of  Oneida  Co,,  19  wi,  259).  The  same 
principle  is  laid  down  in  The  People  agt  Supervisors  of  New 
York  (1  HiU,  67).  In  that  case,  after  stating  the  rule,  judge 
Bronson  adds,  viz. :  "  If  the  supervisors  have  gone  too  far  in 
disallowing  one-third  of  the  amount  claimed,  the  relator  has  no 
remedy  in  this  form  (mandamus)  if  he  has  in  any  other.  So,  here, 
the  relators  cannot  prevail,  because  the  account  was  so  general 
and  indefinite  upon  which  the  board  assumed  to  act 
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First  It  is  insisted  that  the  action  of  the  board  of  supervisors 
in  1883,  in  allowing  $500  upon  a  claim  then  presented,  and  by 
the  acceptance  of  an  order  for  $500  by  the  claimant,  issued  in 
pursuance  of  the  action  of  the  board  upon  such  claim,  stand 
in  the  way  of  the  present  claim. 

Second.  It  is  undoubtedly  true  that  where  a  board  of  super- 
visors has  acted  upon  a  claim  and  passed  upon  its  merits  the 
action  is  conclusive  upon  the  claimant  and  succeeding  boarda 
It  is  binding  and  effectual  to  shut  off  a  suit  for  a  portion  of  or 
a  balance  of  a  claim  thus  presented  and  acted  upon  {People  agt 
Supervisors  of  New  Yorky  1  HiUj  387 ;  Martin  agt  T?ie  Board 
c/  Supervisors  of  Oreene^  29  K  !K,  645 ;  Bank  agt  Board  of 
Supervisors  of  Otsego,  51  id,  401;  Board  Supervisors  agt 
EJlis^  59  tct,  620;  West  Winfidd  Bank  agt  Supervisors  of 
Herhimer  Co.,  56  Barb.,  452 ;  OsterJioudtj  tax-payevj  agt  Rigney, 
98  N.  Z,  822> 

In  People  agt  Supervisors  (33  Hun,  306),  the  court,  in  speak- 
ing of  the  allowance  of  an  account  by  the  board,  says :  *'  This 
act  was  a  judicial  act,  and  adjudicated  the  amount  the  relator 
was  entitled  to  receive  (10  K  Y,,  260).  Their  audit  was  in  the 
nature  of  a  judgment  against  the  county." 

However,  it  is  insisted  that  the  claimant  did  not  present  a 
claim  in  1883,  to  the  board  for  allowance,  and  therefore  he  is 
not  bound  by  the  action  6t  the  board.  The  obvious  answer  to 
that  position  is  that  he  subsequently  accepted  the  result  and 
ratified  the  action  of  the  board  or  supervisors  and  adopted  the 
daim  thus  presented  by  receiving  the  order  issued  in  satisfaction 
of  such  audit  By  such  an  acceptance  the  proceedings  leading 
ap  to  the  order,  so  far  as  they  became  known  to  the  claimant 
were  sanctioned  and  adopted  So  far  as  the  claim  which  was 
investigated  and  audited  by  the  board  of  1883,  the  acceptance 
of  the  amount  audited  and  allowed  by  that  board  must  be  held 
an  adoption  of  the  judgment  or  audit  preceding  the  issuance  of 
the  order.  The  concluding  language  of  Pratt,  J.,  in  People 
ugL  Supervisors  (33  Bun,  307),  is  applicabla  He  says:  **By 
accepting  the  amount  of  the  audit  the  relator  (claimant)  waived 
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his  right  to  further  prosecute  his  claim."  It  is  a  salutary  rule 
of  laMT  that  parties  shall  not  be  allowed  to  split  up  a  claim  and 
maintain  several  suits  or  proceedings  upofi  its  fractional  parts 
in  the  courts.  The  reason  for  the  rule  is  applicable  to  claims 
presented  to  boards  of  supervisors.  If  a  party  is  not  satisfied 
with  an  audit  of  his  claim  he  should  review  it  or  take  such 
remedy  as  remains  to  him  before  accepting  the  award.  By  an 
acceptance  of  the  audit  and  the  order  issued  in  accordance  with 
it  he  adopts  and  ratifies  the  proceedings  had  in  regard  thereta 
They  thus  become  mutual  and  operative  upon  the  creditor  and 
debtor  (29  i^  Z,  645 ;  46  ii,  209 ;  Knapp  agt  Brovm). 

It  is  the  reception  of  the  order  by  the  claimant  that  gives  his 
final  right  to  the  money.  Before  the  order  has  been  issued  the 
supervisors  may  reconsider,  review  and  recall  their  previous 
actioa  Their  action  is  judicial  but  they  retain  control  of  the 
proceedings  until  they  are  consummated  {People  agt  SUKking^ 
50  BarK,  578> 

They  are  not  liable  in  a  civil  action,  however  erroneous  their 
action  may  be,  because  they  are  acting  judicially  in  settling  and 
allowing  accounts  chargable  to  their  county  {People  agt  /Stodb- 
ing^  supra;  Chase  agt  Saratoga  Supervisors^  83  Barb,^  603). 

If  the  acooimt  and  claim  presented  and  allowed  and  audited 
in  1888,  were  clearly  identical  with  the  account  and  claim  pre- 
sented in  1885,  then  it  would  not  be  difScult  to  determine  that 
the  board  had  no  right  or  power  to  readjust  it,  or  to  allow  any 
part  of  the  daim  involved  in  the  audit  of  1883,  and  that  it  was 
erroneous  to  award  the  claimant  anything  upon  his  account 
presented  in  1885  {Osterhoui^  tax-paf/er,  agt  Rigney^  supra). 

But  from  the  proofs  before  the  court  such  conclusion  is  not 
easily  reached  The  items  of  the  account  differ.  The  phrase- 
ology in  r^ard  to  disbursements  differa  Besides  there  is  some 
force  to  be  given  to  the  affidavit  of  the  chairman  of  the  board 
Mr.  Springer  says  in  that  affidavit  that  "  he  is  well  acquainted 
with  the  facts  relating  to  the  said  claim  or  demand  *  *  ♦ 
and  that  he  believes  that  the  same  has  been,  justly  and  fairly 
investigated  by  the  said  board" 
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As  before  stated,  the  board  bad  power  to  examine  papers 
and  witnesse&  Ji  the  investigation  was  made  as  fully  as  the 
board  had  power  to  make  it,  it  may  have  developed  the  fad 
ihat  the  account  of  1885  does  not  include  the  items,  or  any  of 
them,  in  the  account  of  188S.  Surely,  upon  conflicting  affida- 
vits^ and  without  the  benefit  of  the  details  and  developments 
of  the  investigation  spoken  of,  a  conclusion  ought  not  to  be 
reached  which  would  control  tiie  final  action  of  the  court  in  the 
premises.  Clearly  a  peremptory  mandamus  ought  not  to  issue 
upon  the  papers  now  before  the  court  In  the  argument  ad- 
dressed to  the  court,  the  question  of  whether  a  mandamus  is 
a  proper  remedy,  if  a  wrong  has  been  done,  has  not  been  dis- 
cussed by  the  learned  counsel  The  question  is  not  free  from 
doubt  Usually  the  writ  of  mandamus  is  used  to  compel  action ; 
not  to  require  a  decision  in  a  ^'particular  way."  If  boards  of 
supervisors  could  be  required  to  decide  matters  of  discretion 
and  judinnent,  and  matters  of  a  judicial  nature,  their  action 
would  Tloxier  be  their  judgment  or  discreZ,  but  tirnt  cl 
the  court  awarding  the  writ  {Rowland  agt  JSldridge,  A&  N.Y.^ 
461> 

In  People  agt  (hmrrwn  Chuncil  (78  K  71,  89),  Eapallo,  J., 
in  speaking  for  the  court  of  appeals,  says,  "a  subordinate  body 
can  be  directed  to  act,  but  not  how  in  a  matter  in  which  it  has 
the  right  to  exercise  its  judgment  ♦  ♦  ♦  Where  a  subor- 
dinate body  is  vested  with  power  to  determine  a  question  of 
fact  the  duly  is  judicial,  and  though  it  can  be  compelled  by 
mandamus  to  determine  the  fact,  it  cannot  be  directed  to  decide 
in  a  particular  way,  however  clearly  it  be  made  to  appear  what 
the  decision  ought  to  ba" 

In  the  case  in  hand,  if  the  board  have  determined  the  fact 
<x>iTectly  upon  which  their  right  to  audit  the  claim  in  question 
rests,  then  its  conclusion  is  just  and  legal. 

From  the  foregoing  views  it  appears  that  a  peremptory  man* 
damns  ought  not  to  issue  upon  the  papers  now  before  the  court 

It  is  not  necessary  to  determine  in  this  case  whether  an  alter- 
native writ  should  issue,  as  there  was  a  preliminary  objection 
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taken  to  the  order  to  show  canse  which  must  be  sustainecL 
The  order  prescribed  less  than  eight  days'  notice  and  wae 
granted  by  a  county  judge  {Rule  87 ;  sec  780,  Code  Oiv.  Proc; 
LarJcin  agt  Steele,  25  Hun,  254). 

The  motion  for  a  mandamus  is  denied,  without  costs  to 
either  party.  An  order  to  that  effect  may  be  entered  in  Herki- 
mer county. 


COUET  OF  APPEALS 

The  Merchants'  National  Bank  op  the  State  of  Nbv 
York,  respondent,  agt  Sheehan,  appellant 

Code  €f  (Xml  Hwedure,  ieeHan  BTO^IkpoiUiofu  htfore  trials  Order  may  be 
granted  btfore  euit  brought,  upon  the  appUeaUon  qf  e&her  plaMff  or  dtfend- 
antf  for  the  examination  of  hie  adversary. 

Section  870  of  the  Ck>de  of  Civil  Procedure,  authorizes  an  order  for  the  ex- 
amination  of  a  person  against  whom  an  action  is  about  to  be  brought,  upon 
Ihe  application  of  the  person  who  is  about  to  bring  such  action,  but  befofe- 
it  has  been  actually  commenced. 

Decided  January,  1886. 

J£  J.  Scanlan,  for  appellant 

G.  Zabriskie,  for  respondent 

Andrews,  J. — ^The  question  on  this  appeal  depends  upoir 
the  construction  of  section  870  of  the  Code,  which  is  as  fol- 
lows :  "  The  deposition  of  a  party  to  an  action  pending  in  a 
court  of  record,  or  of  a  person  who  expects  to  be  a  party  to  an 
action  about  to  be  brought  in  such  a  court,  &c.,  may  be  taken 
at  his  own  instance,  or  at  the  instance  of  an  adverse  party,  or 
of  a  co-plaintifF  or  co-defendant,  at  any  time  before  the  trial,  as 
prescribed  in  this  section." 

The  question  presented  is,  whether  this  section  authorizes 
An  order  for  the  examination  of  a  person  against  whom  an  ap- 
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plication  of  the  person  who  is  about  to  bring  such  action,  but 
before  it  has  been  actually  commenced 

The  section  is  obscure,  and  its  interpretation  is  by  no  means 
clear.     The  deposition  to  be  taken  is  of  the  person  "  who  ex- 
pects to  be  a  party."    A  person  who  contemplates  bringing  an  ' 
action  expects  to  be  a  party  thereto,  and  it  seems  to  be  clear 
that  under  the  section  he  can  procure  his  own  testimony  to  be  ' 
perpetuated.     The  person  against  whom  the  action  is  to  be ' 
brought  may  expect  to  be  sued     A  suit  may  have  been  threat- 
ened, or  he  may  know  that  a  cause  of  action  has  accrued  against 
him,  or  that  a  liability  is  claimed  likely  to  result  in  litigation*. 
Is  the  remedy  given  by  this  section  available  to  either  of  the  ' 
persons  so  situated,  and  may  an  order  be  granted  before  suit 
brought)  upon  the  application  of  either,  for  the  examination  of  - 
his  adversary  ? 

Considering  this  section  alone,  the  most  natural  meaning 
would  seem  to.  be  that  a  person  who  expects  to  become,  or  to 
be  made  a  party  to  an  action,  may,  on  his  own  application,  have 
his  deposition  taken  in  anticipation  of  the  actual  commence- 
ment of  the  suit,  and  that  the  words  '*  or  at  the  instance  of  an 
adverse  party,"  only  apply  when  the  person  seeking  the  exam- 
ination of  his  adversary  is  a  party  to  a  pending  action.  The  - 
change  of  phraseology  by  the  substitution  of  the  word  party  ini 
the  second  clause  for  the  word  person  in  the  first  clause  gives 
some  force  to  this  construction.  But  section  876  seems  to  ren- 
der it  clear  that  a  proceeding  under  section  870  may  be  insti- 
tuted by  an  adverse  party  against  the  other,  although  no  suit 
has  been  commenced,  but  is  only  contemplated  That  section 
provides  that  certain  specified  sections  for  the  punishment  of 
contumacious  witnesses  shall  apply  ^'  to  the  examination  of  a 
party  or  a  person  expected  to  be  an  adverse  party."  It  would 
be  absurd  to  provide  for  the  punishment  of  a  person  who  sought 
to  perpetuate  his  own  testimony.  The  section  plainly  was  in- 
tended to  provide  for  the  case  of  a  contumacious  witness,^ 
Vol.  m.  82 
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'  expected  to  be  made  a  part^  to  an  action^  whoae  examinatioD 
waa  sought  by  his  adversary. 

On  the  whole,  we  are  (^  opinion  that  the  order  issued  in  lliis 
case  on  the  application  of  the  bank  for  the  examination  of  Shee- 
han,  against  whom  the  bank  was  about  to  conmience  an  action^ 
was  authorized,  and  that  he  was  in  contempt  for  disobeying 
it  The  bank  might  have  commenced  its  action,  and  then  have 
pK)cured  an  oitiOT  for  the  examination  of  the  defendant  The 
granting  of  an  order  in  such  a  case  as  this,  before  suit  brought, 
upon  the  application  of  th6  proposed  plaintiff,  is  within  the 
discretion  of  the  court,  but  it  can  rarely  happen  that  justice 
will  be  promoted  by  granting  an  order  on  the  application  of  a 
proposed  plaintifiE,  b^ore  the  commencement  of  an  action,  and 
the  practice,  unless  carefully  guarded,  may  lead  to  great  abuses. 

The  order  should  be  afl&rmed. 

All  concur* 
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Thomas  Lact  agt  Sopronia  A.  Getman,  as  executrix,  Ac.,  of 

John  H.  McMahan. 

XknUfnuA  for  the  rendition  af  parmmal  serviees — EjIM  up&n  ths  eantraet  cf  A# 
<20a(A  of  ik$  employ&r — When  executor  of  emjploifer  not  bound  to  fu^ 

The  plaintiff  was  hired  by  the  defendant's  testator  to  do  ordinary  farm  work 
for  one  year  at  (dOO  per  year.  Near  the  middle  of  the  year  the  employer 
died.  The  plaintiff  continued  to  work  on  the  farm,  as  provided  in  the 
contract,  until  the  end  of  the  year.  In  an  action  against  the  executrix  to 
recover  the  $300  due  under  the  contract: 

Held,  that  the  death  of  the  testator  terminated  the  contract,  and  the  recovery 
should  be  limited  to  the  value  of  the  servioes  up  to  the  deaUi  of  the  tes- 
tator. 

Jefferson  Oircuit^  DecemleTj  1883. 

AIerwik,  J. — In  the  spring  of  1882,  defendant's  testator  em- 
ployed the  plaintiff  to  work  for  him  upon  his  farm  for  one 
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year,  from  March  1,  1882,  at  the  agreed  price  of  $200.  Plwn- 
tiff  entered  upoa  the  employment,  and  in  July,  1882,  the  de- 
fendant's testator  died.  The  plaintiff  continued  at  work  upon 
the  farm  until  March  1,  1888,  but  the  defendant  was  not  in 
possession.  The  question  is,  did  the  death  of  defendant's  tes- 
tator terminate  the  contract? 

In  Chitty  an  Qmiracts  {vol  2  [11th  Am.  «£],  841,  842)  it  is 
laid  down  that  in  all  cases  of  contracts  between  master  and  ser- 
Tant,  the  death'  of  either  party  dissolves  the  contract)  unless 
there  be  a  stipulation,  express  or  implied,  to  the  contraiy. 

The  case  of  Farrar  agt  Wilson  {L  R,  4  C,  744)  is  cited  to 
the  pn>position.  There  the  plaintiff  was  employed  as  a  farm 
balifE  at  weekly  wages,  the  services  to  be  determinable  by  six 
months'  notice  or  payment  of  six  months'  wages.  The  employer 
died  and  plaintiff  biooght  suit  for  six  months'  wages  against  the 
administrators,  they  having  dismissed  the  plaintLBL  It  was  held 
the  plaintiff  could  not  recover,  the  court  saying  that  where 
personal  considerations  are  of  the  foundation  of  the  contract,  as 
An  cases  of  principal  and  agent,  and  master  and  servant,  the 
death  of  either  party  puts  an  end  to  the  relation ;  and  in  respect 
of  services  after  the  death,  the  contract  is  dissolved  imless  there 
be  a  stipulation  express  or  implied  to  the  contrary ;  that  if  the 
servant  had  died,  the  master  could  not  have  compelled  further 
performance,  and  the  same  rule  would  relieve  the  representatives 
of  the  master  in  case  of  his  death,  the  ground  being  that  of 
hnplied  conditions. 

By  the  death  of  the  master  the  servant  is  discharged  (2  Wil- 
hams  on  Exra.  [6t&  Atn.  ed],  890).  In  2  Addison  on  Contrads 
[sec  901),  it  is  stated  generally  that  a  contract  of  hiring  and 
service  is  dissolved  by  the  death  of  the  master  or  servant,  and 
the  same  is  laid  down  in  Woods^  Master  and  Servant  {sec  15Sy 
In  Dexter  agt  Norton  (47  K  IT,  65),  it  is  said  by  Church,  0. 
-J.,  that  in  any  contract  for  personal  services  dependent  upon  the 
life  of  the  individual  making  it,  the  contract  is  dischaiged  upon 
the  death  of  the  party  in  accordance  with  the  condition  of  con- 
tinued existence  raised  by  implications. 
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In  Clark  agt  Oilbert  (26  K  Z,  279),  and  Faky  agt  North- 
(19  Barb.,  841),  recoveries  for  services  were  sustained  in  favoi 
of  the  employed  by  their  representatives,  on  the  theory  that 
death  of  the  employed  ended  the  contract  The  latter  case  waa 
for  services  in  farm  work.  In  the  ordinary  case  of  master  and 
servant  I  do  not  see  why  the  death  of  the  employer  should  not 
work  the  same  results  as  the  death  of  the  employed.  The  - 
personal  character  of  the  relation  applies  to  both.  If  the  servant 
cannot  be  compelled  to  continue  after  the  death  of  the  master, 
then  the  master's  representatives  should  not  be  compelled  to 
have  him.  The  contract,  if  existing  at  all,  should  be  mutual 
If  the  servant  had  continued  on  at  the  request  of  the  executor  - 
or  administrator,  or  the  executor  or  administrator  had  received 
the  benefit  of  such  services,  another  question  would  have  arisen; 
but  that  is  not  the  case.  The  defendant  is  not  in  possession  of 
the  farm  and  is  not  shown  to  have  received  any  benefit  of  the 
subsequent  services  of  the  plaintifL 

I  have  examined  the  cases  cited  by  the  counsel  for  plainlifi, 
and  they  do  not  in  my  judgment  reach  the  question  hera  I 
am  of  the  opinion  that  the  death  of  defendant's  testator  termi- 
nated the  contract,  and  that  the  recoveiy  of  plaintiff  should  be 
limited  to  the  value  of  the  services  to  tiie  death,  being  $76.45, 
and  interest  from  6th  of  April,  1883.  This  amount  was  con- 
ceded at  the  trial,  and  the  verdict  should  be  reduced  to  that  in 
pursuance  of  the  arrangement  at  the  trial  An  order  in  proper 
form  may  be  prepared  by  the  defendant's  counsel  and  submitted 
to  the  oilier  side  with  the  opinion  and  then  forwarded  to  me.  I 
do  not  understand  that  the  question  of  costs  is  now  before  ma . 

Note. — We  publish  the  above  at  the  request  of  Elon  R.  Brown,  Esq.^  . 
attorney  for  defendant,  and  deem  it  proper  to  give  a  short  histoxy  of  the 
case.  The  Jury  in  this  case  rendered  a  verdict  for  $206,  which  was  re- 
duced  by  the  trial  Judge  in  accordance  with  foregoing  opinion  to  $80.80. 
On  appeal  by  plaintiff  the  Judgment  was  reversed  and  a  new  trial  granted,, 
principally  on  the  ground  that  the  court  erred  in  rejecting  the  offer  of 
plaintiff  to  show  that  he  performed  the  contract  after  the  death  of  the  tes- 
tator, under  the  direction  of  the  defendant.  Opinion  by  Boardmaiv,  J. 
(85J9tin,  46),  Foxjjstt,  J.,  In  concurring  cites  BtAeoek  agt.  Chodaieh,  which! 
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•*at  his  request  we  published  a  short  time  since  (anie,  p.  53),  it  not  having 
been  previously  reported.    On  the  second  trial,  at  the  Jefferson  circuit, 

'Chubchtll,  J.  presiding,  ruled  at  the  close  of  the  trial  that  the  death  of 
the  testator,  the  master,  did  not  dissolve  the  contract,  and  Judgment  was 

-entered  by  direction  of  the  court  for  $263.88  damages  and  costs.  Defend- 
ant again  appealed  to  the  general  term,  which  has  just  reversed  the  judg- 
ment opinion  by  KEimBDT,  J.  We  regret  not  having  the  opinion  before 
us.  Ab  is  said  in  judge  Mebwik'b  opinion  above,  we  "can  see  no  good 
reason  why  in  the  ordinary  case  of  -master  and  servant,  the  death  of  the 
employer  should  not  work  the  same  results  as  the  death  of  the  employed. 
The  personal  character  of  the  relation  applies  to  both.  If  the  servant  can* 
not  be  compelled  to  continue  after  the  death  of  the  master,  then  the  maater's 
representatives  should  not  be  compelled  to  have  him.    The  contract,  if 

'  existing  at  all,  should  be  mutual." — [Ed. 
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:Pfandlbr  Baun  Bunging  Apparatus  Compant,  respondent^ 
agt  Gaspjsb  Pfandler  et  al,  appellants. 

-  €fo§ta — When  tran^ fees  pawl  witnesi  should  be  atUnoed — When  etenographm'^ 
feee  for  eopy  cf  the  efoidenee  mU  not  be  aUowed — Code  of  (XvU  Procedure, 
aeetionBi. 

^  Where,  at  the  time  Of  the  trial,  the  witness'  permanent  residence  was  in  the 
city  of  Rochester,  but,  when  subpoenaed,  he  was  temporarily  in  the  city 
ef  New  Totk  on  business,  and  refused  to  attend  imless  he  was  jMiid  the 
statutory  travel  fees,  and  the  plaintiff  paid  him,  he  making  an  affidavit 
that  he  was  obliged  to  travel  from  the  city  of  New  York  to  the  city  of 
Rochester  for  the  purpose  of  attending  the  trial,  and,  after  it  was  over, 
to  return  to  NewTork: 

-Edd,  that  the  travel  fees  were  properly  allowed,  and  the  plaintiff  had  a  right 
to  tax  them. 

'  The  rule  is  to  allow*  travel  fees  when  paid  to  a  witness  In  such  cases,  unless 
it  appears  that  the  party  was  in  fault  and  guilty  of  negligence  in  omitting 
to  serve  the  subpoena  before  the  witness  left  his  home,  and,  in  view  of  the 
facts  as  disclosed,  it' was  incumbent  on  the  party  resisting  the  allowance 
to  show  the  fault  of  the  party  paying  the  travel  fee. 

'  Where  the  plaintiff  >  procured  from  the  reporter  a  copy  of  the  evidence, 

whose  fees  were  allowed  as  an  item  of  disbursement  in  the  bill  of  costs  as 

-  taxedr  ai]id  the  -aSTdavit  esto  the  disbursements,  which  was  made  by  the 
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plaintiff's  attorney,  states  that  the  items  of  disbursements  set  lorth  in  the 
hill  were  "actually  made  and  incurred/'  the  trial  judge  made  a  certificate 
that,  on  the  trial,  he  directed  the  stenographer's  minutes  to  be  furuished 
the  court,  and  that  the  reporter's  fees  be  taxed  as  a  disbursement: 
222;^,  that  as  it  did  not  appear  that  the  court  used  the  copy  procured  by  the 
plaintiff,  or  that  it  was  obtained  by  him  for  that  purpose,  the  item  should 
have  been  disallowed. 

Fifth  Dqparimentj  General  Terra^  October^  1885. 

An  appeal  from  an  order  of  the  Monroe  special  term,  denying 
the  defendants'  motion  for  a  relaxation  of  the  plaintiff's  costs. 
The  action  was  tried  at  the  Monroe  special  term. 

J,  and  Q.  Van  Voorhies,  for  appellanta 

Theodore  Bacon,  for  respondenta 

BABKERf  J, — The  travel  fees  paid  the  witness  Hawlcy  were 
properly  allowed.  At  the  time  of  the  trial  the  witness'  perma- 
nent residence  was  in  the  city  of  Rochester.  When  subpoenaed' 
he  was  temporarily  in  the  city  of  New  York  on  business.  He 
refused  to  attend  unless  he  was  paid  the  statutoiy  travel  fees. 
The  plaintiff  thereupon  complied  with  this  demand  and  paid 
him  $33.30.  Hawley  made  an  affidavit  that  he  was  obliged  to 
travel  from  the  city  of  New  York  to  the  city  of  Rochester  for 
the  purpose  of  attending  the  trial,  and  after  it  was  over  to 
return  to  New  York. 

Upon  these  facts  and  circumstances  the  parties  submit  the 
question  as  to  the  right  of  the  plaintiff  to  tax  the  fees  of  the 
witness.  We  cannot  say  that  the  plaintiff  was  in  fault  in 
omitting  to  serve  a  subpoena  on  the  witness  at  his  permanent 
home  before  he  left  on  business  for  the  place  where  he  was 
found  and  served  As  it  appears  that  the  witness  was  com- 
pelled to  make  the  journey  in  obedience  to  the  demands  of  the- 
process,  it  was  just  and  proper  for  the  plaintiff  to  indemnify 
him  for  his  traveling  expenses.  Tlie  rule  is  to  allow  travel  fee- 
when  paid  to  a  witness  in  such  cases,  unless  it  appears  that  the:: 
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party  was  in  fault,  and  guilty  of  negligence  in  omitting  to  serve 
the  subpoena  before  the  witness  left  his  home. 

In  view  of  the  facts  as  disclosed,  it  was  incumbent  on  the 
party  resisting  the  allowance  to  show  the  fault  of  the  party  pay- 
ing the  travel  fee  (3  Wait's  Pr.,  SOS ;  ^66.  K  Y.  Dig.,  vol  2, 
p,  41S).  The  plaintiff  procured  from  tiie  reporter  a  copy  of 
the  evidence,  whose  fees  amounted  to  $40.06,  which  was  allowed 
as  an  item  of  disbursement  in  the  bill  of  costs  as  taxed.  The 
affidavit  as  to  the  disbursements  was  made  by  the  plaintiff's 
attorney,  and  it  states  that  the  items  of  disbursement  set  forth 
in  the  bill  were  "  actually  made  and  incurred"  The  trial  judge 
made  a  certificate  in  which  he  stated  that,  on  the  trial,  he  di- 
rected the  stenographer's  minutes  to  be  furnished  the  court,  and 
that  the  reporter's  fees  be  taxed  as  a  disbursement 

The  defendant  presented  an  affidavit  that,  at  the  close  of  the 
trial,  he  called  for  and  procured  a  copy  of  the  reporter's  notes 
for  which  he  paid.  It  does  not  appear  that  the  court  used  the 
copy  procured  by  the  plaintiff,  or  that  it  was  obtained  by  him 
for  that  purposa  For  Ihis  reason  that  item  should  have  been 
disallowed.  The  judge's  direction  to  the  stenographer  for  a 
copy  of  the  minutes  of  the  trial,  did  not  direct  that  the  fees  be 
paid  by  either  party,  and  it  is,  therefore,  to  be  presumed,  if  a 
copy  was,  in  fact,  made  for  the  use  of  the  gouf^  it  was  without 
any  charge  to  be  paid  therefor  (Cbefe  of  Oiv.  Pro.,  sec.  84). 

The  order  is  modified  by  directing  the  oosts  to  be  zeadjusfced^ 
striking  out  the  item  of  $40.05  stenographer's  fees,  and  striking^ 
out  the  allowance  of  costs  to  the  respondents  on  the  motion  at 
speciid  term. 

No  costs  of  this  appeal  to  either  partj. 
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COUET  OF  APPEALS. 
BuTLEB  agt  Smalley  and  another. 

lianufcutwring  eorporatiun$—Lau»  1848,  ehapt&r  40,  section  l^-^FUingcf 
report— Bormmal  UabOUif  of  iruMeee-^Beaaonable  tme—Order  for  JUing 
nunc  pro  tunc 

The  limitation  of  "  twenty  days/'  contained  in  section  12  of  chapter  40  of 
the  Laws  of  1848,  applies  only  to  the  act  of  making  the  annual  report, 
and  not  to  the  filing  and  publishing  of  such  report;  but  the  filing  and 
publishing  should  be  done  within  a  reasonable  time  after  the  twenty  days. 

^  Where  the  report  was  made  and  delivered  to  the  secretary,  who  published  it 
the  next  day,  the  18th  of  January,  but  by  his  TnintAkft  it  was  not  filed 
until  the  18th  day  of  February,  it  is  not  such  a  default  as  will  make  the 
trustees  personally  liable. 

^  As  to  what  would  be  reasonable  time  depends  upon  the  circumstances  of  the 
case. 

'  Where  the  order  hM  not  been  filed  within  the  twenty  days,  the  procuring  of 
an  order  directing  its  filing  nune  pro  tunc  would  not  relieve  the  trustees 
of  liability,  if  the  statute  actually  required  that  the  filing  be  within  tweotj 
days. 

^  Decided  January  1886. 

Mr.  WineoTy  for  appellant 

Mr.  Irish^  for  respondent 

Danforth,  J. — ^The  Lathrop  Anti-frictionate  Company  was 

.  organized  under  the  manufacturing  law  of  1848  {chap.  40).     It 

made  and  published  a  report  of  its  affairs,  as  required  bj  section 

12  of  that  act,  within  twenty  days  after  the  1st  day  of  January, 

1878,  but  the  report  was  not  filed  until  February  18tL     The 

defendants  were  its  trustees,  and  the  plaintifiE,  claiming  to  be  a 

,  creditor  of  the  company,  brought  this  action  to  fix  a  liability 

upon  them  for  bis  debt,  on  the  grounds  (1)  that  the  report  was 

false  in  f act^  and  (2)  was  not  filed  within  the  same  twenty  days, 

'  ^  nor  as  soon  as  practicable  thereafter."    The  first  ground  seems 
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now  to  be  abandoned  by  the  counsel  for  the  respondent,  and, 
indeed,  could  not  well  be  insisted  upon.  There  is  no  finding 
that  the  report  was  false,  nor  that  the  defendants  signed  it 
knowing  it  to  be  false,  but  only  that  it  omitted  from  the  aggre- 
gate of  indebtedness  certain  liabilities  of  the  company,  and  that 
this  was  known  to  the  defendants  at  the  time  the  report  was 
made  and  filed ;  nor  is  there  any  finding  either  of  bad  faith  or 
of  willful  or  fraudulent  purpose  on  the  part  of  the  trustees, 
nor  of  any  &ct  showing  actual  fraud ;  and,  without  one  or  the 
other  of  these  things,  the  penalty  imposed  for  signing  a  report 
"  false  in  any  material  representation  "  {sea  16  of  the  act  ^1848, 
supra)  is  not  incurred  {Pier  agt  Hanmore,  86  HT.  Y,,  95; 
Bemndl  agt  Qriswold,  89  id,,  122)l 

The  other  point  is  disposed  of  by  the  construction  given  to 
section  12  {supra),  in  Cameron  agt  Seaman  (69  N.  71, 896).  In 
that  case  the  precise  question  was  whether  the  report  must  be 
filed  and  published  as  w^  as  made  within  the  twenty  days 
from  the  first  of  Januaiy,  in  order  to  meet  the  exigency  of  this 
section ;  and  it  was  held  that  the  limitation  of  twenty  days  ap- 
plied only  to  the  act  of  making,  and  did  not  apply  to  the  acts  of 
filing  and  publishing;  that,  as  to  those  acts,  the  section  was 
directory ;  but  as  the  object  of  the  act  was  to  insure  a  speedy 
and  public  disclosure  of  the  contents  of  the  report,  it  was  said 
that  the  law,  in  the  absence  of  an  express  provision  on  the  sub- 
ject, implies  that  both  filing  and  publication  should  be  within  a 
reasonable  time  after  the  twenty  days,  and  that  this  requirement 
exacted  prompt  performance  and  diligent  action  on  the  part  of 
the  trustees.  This  rule  was  laid  down  as  most  consistent  with 
reason  and  a  due  regard  to  convenience  and  justice,  and  leads 
to  an  inquiry  in  any  given  case  whether  the  party  on  whom  the 
duty  is  imposed  is  shown  to  be  in  default  In  that  case,  the  re- 
port was  made  within  the  twenty  days,  sent  by  mail  to  the  county 
clerk  and  to  the  newspaper  on  the  twenty-first  day,  and  was  in 
fact  both  filed  and  published,  but  of  course  not  imtil  after  the 
expiration  of  the  twenty  daya 
Vol.  m  88 
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Now,  ia  tibe  case  before  lis,  it  is  conceded  that  the  report  was 
luade  within  the  twenty  days,  viz.,  on  the  17th  of- January.  It 
was  conclusively  proven  that^  at  the  moment  of  making,  the 
report  waa  delivered  to  the  secretary  for  filing  and  publication. 
He  caused  ilis  publication  the  next  day ;  and  the  plaintiff  him- 
self proved  that  it  was  owing  to  the  mistake  of  the  secretary 
that  it  was  not  then  filed  At  the  outset  of  the  case  the  plain- 
tiff introdu^ced  and  put  in  evidence  the  annual  report  of  the 
company,  dated  January  17,  1878,  and  a  petition  dated  Feb- 
ruary 8th,  addressed  to  the  supreme  court,  and  its  order  therein. 
The  report  was  in  form  sufficient,  and  the  petition,  verified  by 
the  secreta^,  stated  that  the  report  was  published  on  the  18th 
of  January,  but,  '*by  mistake,  was  not  filed  in  the  office  of  the 
derk  of  the  county  of  New  York."  The  prayer  of  the  petition 
wa^  granted,  and  tiie  court,  on  the  ISth  day  of  February,  ordered 
the  report  filed  as  of  January  17tL  In  tiie  course  of  the  trial 
the  defendant,  John  Smalley,  had  testified  that  the  report  was 
filed  in  the  derk'a  office  January,  1878,  and,  upon  cross-exam- 
ination, the  plaintifi^s  counsel  called  his  attention  to  that  evi- 
dence, saying :  "And  that  you  still  affirm  ?  is  that  so  7  Answer. 
That  is  so,  in  one  respect"  And  being  further  pressed,  said : 
''  That  report  was  made  out  and  given  to  my  son  [meaning  the 
secretary],  and  I  supposed  he  took  it  there*"  This  answer  was, 
on  motion  of  the  examining  counsel,  stricken  out;  but  subse- 
quently, on  the  same  examination,  the  question  was  repeated, 
the  plaintiff's  counsel  saying : 

"  Question.  I  now  repeat  my  former  question,  did  you  swear 
on  your  direct  examination  as  follows:  *Q.  Do  you  know 
whether  there  was  any  report  of  the  Lathrop  Anti-frictionate 
Company  filed  in  1878,  in  January  of  that  year  ?  A  Yes,  sir ; 
there  was  ? '  Answer.  I  did.  Q.  You  did  not  file  it  yourself  ? 
A.  No,  sir.  Q.  Don't  you  know  that  your  son,  William  W. 
Smalley,  subsequently,  and  as  late  as  February  8th,  made  aa 
application  to  the  court  upon  a  petition,  in  which  he  swore  that 
through  some  mistake  or  other  that  report  had  not  been  filed 
within  the  first  twenty  days  of  the  year,  as  required  by  law  7 
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A.  I  think  I  did  Q,  IVhy  did  you  swear  as  you  did,  that  the 
rqx)rt  was  filed  in  January,  when  you  knew  that  your  son  had 
made  a  petition,  under  oath,  that  it  was  not?  A.  As  far  as  I 
was  concerned,  it  was  filed ;  I  did  everything  in  my  power ;  I 
had  helped  him  to  make  out  a  report,  and  he  took  it,  and  I  was 
not  aware  at  the  time  but  what  it  was  filed" 

William  SmaUey,  referred  to  by  the  foregoing  witness,  testified 
that  he  was  secretary  of  the  company ;  that  the  report  was  filed 
in  1878,  and  published  He  testified  to  the  preparation  of  a 
petition  to  the  supreme  court  for  leave  to  file  the  report,  and  the 
granting  of  the  order,  on  the  13th  of  February,  that  the  report 
be  then  filed  nunc  pro  tunc,  as  of  the  18th  of  January,  1878. 

The  referee  committed  no  error  in  refusing  to  hold  that  the 
order  relieved  the  defendant  Such  entries  are  sometimes  made 
in  the  progress  of  litigation,  upon  the  principle  that  a  delay  of 
the  court  shall  prejudice  no  ona  Here  the  duty  to  file  the  re- 
port was  imposed  by  statute  upon  the  corporation,  and  over 
it  the  court  had  no  jurisdiction.  But  the  application  was  an 
act  by  the  defendant  in  furtherance  of  his  duty,  and  an  indica- 
tion of  good  faith  in  respect  to  the  proper  disposition  of  the 
report  It  was  an  effort  to  do  that  which  the  corporation  had. 
not  done. 

Under  another  act,  similar  in  its  purpose  {Laws  1876,  chap.  611^ 
9CC  18),  a  director  may  escape  the  consequences  of  an  omissioik 
on  the  part  of  the  company  by  himself,  subsequently  and  within 
fk  fixed  time,  filing  a  certificate  or  report ;  but  no  such  provision 
is  to  be  found  in  the  act  before  ua  It  is  enough,  however,  as  we 
have  seen  {Cameron  agt  Seaman,  supra)^  that  it  be  filed  within 
a  reasonable  time  after  the  expiration  of  the  twenty  days ;  and 
the  referee  was  asked  to  find  that  whether  this  was  done  would 
depend  upon  the  circumstances  of  the  casa  This  he  refused  to- 
do,  and  the  defendant  excepted  In  this  the  referee  erred,  and 
also  in  finding  that  there  was  neither  prompt  performance  nor 
diligent  action  on  the  part  of  the  company  with  respect  to  the 
filing  of  the  report  To  prepare  a  report  for  filing  and  publica- 
tion,  to  place  it  in  good  faith  in  the  hands  of  the  secretary  for 
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deposit  in  the  clerk's  office,  and  in  the  office  of  a  newspaper,  is, 
at  least,  equal  in  significance  to  a  delivery  of  a  report  to  a  mail 
agent  for  transmission  to  those  places.  In  the  one  case,  as  in 
the  other,  the  company  avails  itself  of  the  usual  method  of  per- 
forming its  duty ;  and  in  the  absence  of  anything  to  show  the 
want  of  good  faith  and  active  diligence  in  respect  thereto  on  its 
part,  a  trustee,  when  no  time  is  fixed  by  statute  within  which 
an  act  shall  be  performed,  should  not  be  subjected  to  a  penalty, 
provided  the  thing  required  is  actually  done  at  a  reasonable 
time,  having  regard  to  the  nature  and  circumstances  of  the  per- 
formanca  The  case  at  bar  is  not  within  the  mischief  at  which 
the  act  is  aimed,  as  it  concededly  is  not  within  its  terma  The 
referee  erred  in  refusing  to  find  as  requested,  and  he  found  with- 
out evidence  the  existence  of  a  default  upon  which  the  defend- 
ant might  be  charged. 

We  think  the  judgment  appealed  from  should  be  reversed, 
and  a  new  trial  granted,  with  costs  to  abide  the  event 

All  concur,  except  Bugeb,  C.  J.,  and  Bapallo,  J.,  not  voting. 


SUPREME  COUET, 
Babcock  agt  Balstok. 

BaxminaU(m  of  a  party  btfore  trial— Who  may  make  ths  order— Code  cf  OML 

Procedure,  eeeiuma  872,  873,  8202. 

The  reoorder  of  the  dty  of  Watertown  has  power,  and  may  make  an  order» 
for  the  examination  of  a  defendant  under  sections  872  and  873  of  the 
Code  of  Civil  Procedure. 

Jefferson  Special  Term^  March,  1885. 

Motion  by  defendant  to  vacate  an  order  for  the  examination 
of  the  defendant,  under  sections  872  and  878  of  Code  of  Civil 
Procedure,  made  by  the  recorder  of  the  city  of  Watertown. 
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Mr.  Smithy  for  motioa 
Mr.  Rogers^  opposed 

Merwin,  J, — The  question  is,  has  the  recorder  of  the  city  of 
"Watertown  power  to  gi-ant  the  order?  By  section  19  of  title  4 
of  the  charter  of  that  city  {chap,  714  of  1869),  it  is  provided 
that  the  recorder,  "in  case  he  shall  be  of  the  degree  of  coun- 
selor at  law  in  the  supreme  court,  shall  possess  all  the  powers 
and  may  perform  all  the  duties  tiiat  are  now  performed  by  a 
judge  of  the  supreme  court  at  chambers." 

A  justice  of  the  supreme  court,  at  chambers,  could  have 
granted  the  order  in  question,  and  therefore  it  is  argued  the 
recorder  coidd  do  it 

The  section  (872)  under  which  it  was  granted  gave  the  power 
to  grant  it  "to  a  judge  of  the  court  in  which  the  action  is  pend- 
ing, or  to  a  county  judga"  It  is  claimed  by  the  defendants 
that  the  use  in  the  Code  of  the  former  expression  limited  the 
power,  there  given,  to  an  officer  who  was  in  fact  a  judge  of  the 
court 

By  section  780  of  the  Code,  the  time  of  serving  a  notice 
of  motion  must  be  eight  days,  unless  "the  court  or  a  judge 
thereof,"  by  an  order  to  show  cause,  shorten  it  In  Larkin  agt 
Steele  (20  Hutl,  254)  it  was  held  that  a  county  judge  could  not, 
imder  this  section,  make  the  order  to  show  cause,  the  ground 
apparently  taken  being  that  the  practice  did  not  exist  before 
the  Code,  that  the  provision  was  special  in  its  character  and  not 
affected  by  the  general  provisions  of  sections  241  and  772. 

In  Kinney  agt  Roberts  (26  Hun^  166)  the  same  court  held 
that  a  special  county  judge  who,  under  chapter  108  of  1851, 
possessed  the  powers  of  a  county  judge  out  of  court,  could 
grant  an  order  for  examination  under  section  872,  thus  in  sub- 
stance holding  that  a  grant  of  a  power  to  "  a  county  judge  " 
oould  be  exercised  by  another  officer  who  had  the  powers  of  a 
county  judge  out  of  court 

In  Babcock  agt  Clark  (28  Hun,  891)  it  was  held  that  the 
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power  given  by  section  606  to  "any  ootmty  judge"  to  grant 
injunctions  could  be  exercised  by  a  special  county  judge 

In  Seymour  agt  Mercer  (13  How.^  564)  a  special  surrogate, 
who  had  the  powers  of  a  county  judge  out  of  court,  was  held 
authorized  to  grant  an  order  of  airest  under  old  Code,  section 
180,  which  gave  such  authority  to  "a  county  judge."  Under 
the  old  practice,  it  was  held  that  a  commissioner,  who  was 
authorized  to  perform  the  duties  of  a  judge  of  the  supreme 
court  at  chambers,  was  authorized  to  make  an  order  that  could 
be  made  "  by  the  court  or  any  judge  thereof  in  vacation  "  (9 
WendL,  482 ;  10  id.,  568 ;  Oraham's  Pr.  [2d  ed],  26).  The 
present  Code  does  not  undertake  to  limit  the  powers  of  re- 
corders, but)  so  far  as  it  treats  of  that  officer,  it  expresses  a 
design  not  to  interfere  with  any  of  his  collateral  duties  (mo. 
8202).  It  does  not  undertake  to  define  the  powers  of  one  who 
has  the  power  of  a  justice  of  the  supreme  court  at  chambers. 

The  form  in  which  the  power  is  given  in  section  872  does 
not  in  substance  differ  from  that  used  in  many  other  sectiona 

The  act  of  1869  has  never  been  repealed,  the  power  has  been 
acted  on  for  many  years,  and  this  in'a  doubtful  case  should 
have  a  bearing. 

It  seems  to  me  that  it  should  be  held  that  the  recorder  had 
power  to  make  the  order.  The  logic  of  the  cases  {in  26  Bun 
and  IS  How.)  uphold,  I  think,  that  construction. 

That  is  the  result  if  both  statutes  are  read  together  and  force 
given  to  each.  The  manner  of  the  designation  in  the  Code  or 
its  variance  from  that  in  the  Revised  Statutes  {8  R  Si  [6th  ed]^ 
662),  is  not  such  as  to  abrogate  the  force  of  the  statute  of  1869. 
The  designation  referred  to  in  the  Bevised  Statutes  had  more 
particular  reference  to  the  office  of  supreme  court  commissioner, 
which  was  abolished  in  1846. 

A  constitutional  objection  raised  by  the  defendants  counsel 
is,  I  think,  disposed  of  by  the  case  of  Hayner  agt  James  (17 
N.  Z,  816> 

If  upon  the  examination  improper  questions  are  asked,  the 
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party  can  then  daim  his  privilege  {Spraffw  agt  JSuMsmwA,  2^2 
-Hun,  o02). 

The  foregoing  confiidemtioDS  lead  to  lihe  denial  dt  tbe  motioi^ 
irith  costs  of  motioii. 


NEW  YORK  SUPERIOB  OOUBT. 
A.  Belmont  Pubdy  et  al  9'rt  Horace  Webster  and  anotlier. 

An  open  commission  cannot  be  allowed  where  the  testimoiiy  la  to  be  takan 

elsewhere  than  in  the  United  States  or  in  Canada. 
On  an  application  for  an  open  oommission,  where  the  witnesses  that  the 

defendants  proposed  to  eaiunine  did  not  reside  in  Florida,  nor  did  it 

appear  that  they  were  at  the  time  of  such  application  in  that  State,  but 

it  did  appear  that  they  resided  in  the  island  of  Cuba ; 
JBisld,  that  such  an  order  should  not  be  granted  unless  it  was  made  to  appear 

that  such  a  commission  was  absolutely  necessary  for  the  protection  of 

the  applicant's  rights. 

Special  Term,  March,  1886. 

James  R  McKerran,  for  the  motion. 

J.  Hampden  Dougherty,  opposed. 

Inoraham,  J. — 'Rj  section  895  of  the  Code  an  open  com- 
mission cannot  be  allowed  where  the  testimony  is  to  be  taken 
elsewhere  than  in  the  United  States  or  in  Canada 

The  witnesses  that  the  defendants  propose  to  examine  do  not 
T6side  in  Florida,  nor  does  it  appear  that  they  are  at  present  in 
that  State;  but  it  does  appear  that  they  reside  in  the  island  of 
Cuba. 

This  application,  therefore,  for  an  open  commission  appears 
to  be  intended  to  evade  the  prohibition  contained  in  section  895, 
and  I  do  not  think  such  an  order  should  be  granted  unless  it 
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is  made  to  appear  that  such  a  commission  was  absolutely  neces- 
sary  for  the  protection  of  the  applicant's  rights. 

No  reason  is  given  here  to  show  that  it  would  be  any  more 
difficidt  for  defendants  to  procure  the  attendance  of  the  wit- 
nesses sought  to  be  examined  at  New  York  than  in  Florida, 
except  the  difference  in  the  expense,  and  as  the  evidence  is  for 
the  benefit  of  the  defendant  it  is  not  fair  that  tbe  plainti£b 
should  be  put  to  the  expense  of  employing  counsel  in  Florida 
or  sending  a  representative  there  to  attend  such  an  examination. 

Under  all  the  circumstances  I  think  that  the  application  for 
an  open  commission  should  be  denied.  Defendants,  however, 
may  take  an  order  for  a  cormnission  in  the  usual  form  to  examine 
the  witnesses  named,  either  in  Florida  or  in  Cuba  if  they  desire. 
Order  can  be  settled  on  notice 


COUET  OF  APPEALS 
The  People  agt  Patrick  Kiernan. 

Criminal  law^Cods  of  Oiml  Procedure,  eeetume  1085,  1051,1058, 1059— 
Jury — PraeUee  as  to  drawing —  When  chaUenffe  to  the  array  will  not  b$ 
iuetained — Murder — Evidence  qf  premediUUion, 

A  challenge  to  the  array,  on  the  ground  that  the  names  of  additional  jorora 
were  not  properly  drawn,  wiU  not  be  sustamed,  if  the  jurors  were  drawn 
"  in  open  court,"  and  "  from  the  box  directed  by  the  court,"  even  though 
no  directions  were  given  by  the  court,  except  by  the  formal  order  enterect 
where  that  specified  the  box  as  the  one  "containing  the  names  of  the- 
trial  jurors  for  said  court"  The  fact  that  the  other  two  boxes  were  not 
in  court  is  a  mere  formal  irregularity. 

TThere  the  prisoner  the  night  before  fired  one  barrel  of  his  revolver  in  his 
saloon,  leaving  three  barrels  loaded,  and  just  before  committing  the  crime 
said:  **  You  or  me  going  to  die ;"  it  is  sufficient  to  justify  the  jury  in  find- 
ing that  the  murder  was  deliberate  and  premeditated ;  and  whether  the 
previous  firing  was  intended  to  empty  the  revolver  or  to  test  it  is  a  questioa 
of  fact  for  the  jury. 

Decided  January,  188fi. 
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Benjamin  Dovming^  tot  appellant 

• 

John  Fleming^  for  the  people: 

Finch,  J.  —  The  prisoner's  challenge  to  the  array  was  made 
in  writing;  issue  taken  by  the  district  attorney  upon  its  alleged 
factB;  that  issue  tried  by  the  court;  and  the  challenge  over- 
ruled It  averred,  as  the  error  in  drawing  the  panel  of  addi- 
tional jurors  ordered  by  the  court,  "that  the  names  of  such 
jurors  were  not  drawn  from  the  box  or  boxes  by  the  court 
directed,  publicly,  in  open  oourt,  in  the  presence  of  the  courts 
as  bylaw  provided"  The' broadest  possible  construction  ci 
this  language  would  result  in  an  averment  of  but  two  facts ; 
one,  that  the  names  of  additional  jurors  were  not  drawn  from 
the  box  directed  by  the  court;  and  the  other,  that  they  were 
not  drawn  in  open  court  The  mode  of  drawing  is  prescribed  in 
detail  by  the  Code  of  Civil  Procedure  {sec  1035,  el  acq,).  There- 
are  three  boxes  provided  for  the  ballots,  in  which  are  the  namea 
of  the  jurors  selected  to  serve  for  three  years.  Box  No.  1,  at 
the  beginning  of  the  three-years  term,  contains  the  names  of  all 
the  jurers  liable  to  be  drawn ;  No.  2,  as  terms  are  held,  con- 
tains the  names  of  jurors  who  have  been  drawn  and  served  ;^ 
and  box  No.  8  contains  duplicate  ballots  of  the  trial  jurors 
selected  who  reside  in  the  city  or  town  where  a  trial  term  is  ap- 
pointed to  be  held — so  that  box  Na  1  is  the  ordinary  source 
of  supply,  and  box  No.  8  is  provided  for  an  emergency,  when 
there  is  no  time  to  call  jurors  from  a  distance;  As  the  terma 
proceed,  the  names  of  jurors  who  have  served  are  placed  in  box 
Na  2,  so  that  the  contents  of  boxes  1  and  2  are  continually 
changing.  If,  during  the  three  years,  the  ballots  in  No.  1  be- 
come exhausted,  the  drawing  goes  on  from  box  No.  2  until  the 
new  lists  are  transmitted  {sec,  1051).  When  additional  juror* 
are  found  necessary  at  a  term  of  the  court,  an  order  is  made 
**  requiring  the  clerk  of  the  county  to  draw,  and  the  sherifE  to 
notify,  any  number  of  trial  jurors  specified,  in  the  order  whicb 
Vox.  in  84 
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the  court  deems  necessary "  (»0&  1058).  Ifi  the  present  case 
that  order  was  made  and  entered,  containing  all  the  prescribed 

:  requisites.  By  the  next  section  {sec  105d)  the  mode  of  obeying 
the  order  is  fixed.  "  The  clerk  must  thereupon  forthwith  bring 
into  court  all  the  bo^tes  wherein  ballots  containing  the  names 

*of  trial  jurors  are  deposited,  as  prescribed  in  this  article ;  and 
must,  in  the  presence  of  the  court,  publicly  draw  from  such 
box  or  boxes  as  the  court  directs  the  number  of  trial  jurors 
specified  in  the  order."  It  is  now  said  that  all  the  boxes  were 
not  brought  into  coutl  Ko  such  omission  was  alleged  in  the 
prisoner's  challenge.    That  specified  no  irr^larity  from  the 

*  absence  of  requisite  boxes,  and  no  evidence  upon  the  subject 
was  needed  or  produced.  There  was  no  such  issue,  and  no 
proof  to  maintain  it     If  the  statements  of  the  clerk  that  "only 

'  one  box  was  brought  into  court,  and  that  there  is  only  the  one 
box  to  bring  in  and  draw  from,"  establish  that  the  other  two 
were  not  already  in  court,  and  were  not  brought  in,  the  irregu- 
larity would  be  purely  formal,  and  work  no  possible  harm  to 
the  prisoner,  if  the  court  selected  the  box.  The  clerk  testified 
that  the  150  additional  jurors  required  by  the  order  were  drawn 
by  him  "  in  open  court,"  and  "  from  the  box  directed  by  the 
court"    The  irregularities  alleged  in  the  challenge  were  thus 

^  directly  disproved,  and  justified  the  court  in  overruling  it  It 
is  contended,  however,  that  the  court  did  not  direct  from  which 
box  the  names  should  be  drawn.     The  clerk  swears  that  such 

^  direction  was  given,  and  he  obeyed  it  If  none  was  given,  ex- 
cept by  the  formal  order  entered,  that  was  suflicient  It  identi- 
fied the  box  to  be  brought  in  and  drawn  from  as  the  one 
**  containing  the  names  of  trial  jurors  for  said  court"     This  lan- 

:  guage  must  be  construed  to  mean  the  box  of  ordinary  supply, 
and  containing  the  names  of  all  the  trial  jurors  liable  primarily 
to  serve  at  that  term  of  the  court,  and  that  could  only  have 
been  box  No.  1.  It  could,  perhaps,  be  said  that  the  order  might 
have  referred  to  either  of  the  others,  and  so  was  ambiguous. 
But,  conceding  so  much,  the  court  must  have  undei'stood  its 
^own  order,  and  the  drawing,  having  occurred  in  its  presence^ 
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ttad  with  its  asaent,  must  have  been  from  the  box  intended  and 
directed.  We  do  not  think  that  any  irregularity  was  estab- 
lished 

The  farther  argument  of  this  appeal  rested  upon  the  facts ; 
and  the  contention  was  urgently  pressed  that  theix3  was  no  evi- 
dence of  premeditation  or  deliberation  which  warranted  a  ver- 
dict of  murder  in  the  first  degree,  and  that  the  court  erred  in 
refusing  to  take  that  question  from  the  juiy.  We  have  read 
the  evidence  <»refully,  and  given  it  the  reflection  and  study 
which  the  importance  of  the  case  demands,  and  feel  constrained 
to  say  that  there  is  evidence  of  deliberation  and  premeditation 
upon  which  it  was  the  province  of  the  jury  to  pasa  The  pris- 
oner  testified,  in  his  own  behalf,  admitting  that  he  shot  McCor^ 
mick,  but  claiming  that  it  was  unintentional,  and  in  the  heat  of 
a  struggle,  in  which  the  deceased  was  the  assailant,  and  the 
Italian  witness  Asproth  apparently  coming  to  his  assistanca  In 
very  many  particulars  this  version  of  the  affray  was  contra- 
dicted, and  the  jury  were  led  to  disbelieve  the  prisoner's  evi- 
•denca  There  was  testimony  that  on  Saturday  evening,  the 
night  before  the  killing,  McCormick,  who  was  the  prisoner's 
landlord,  was  at  defendant's  saloon,  and  threatened  to  dispossess 
him.  Dr.  Burnett  testified  that  the  prisoner  told  him  that  Mc- 
Cormick said  on  Saturday  night  that  he  would  dispossess  him 
on  Monday  morning.  That  McOormick  was  in  the  saloon  on 
that  Satuiday  night,  and  said  something  on  the  subject  of  the 
prisoner's  leaving  the  premises,  is  admitted  by  Kieman  in  his 
testimony.  On  that  night  and  after  McOormick  left,  it  is  claimed 
by  the  prosecution  that  the  prisoner  fired  his  pistol,  which  had 
remained  loaded  for  a  long  time,  for  the  purpose  of  testing  its 
■leliability  in  a  contemplated  emergency.  The  prisoner  says  that 
he  discharged  it  in  his  saloon^  aiming  at  the  floor ;  that  he  did 
this  "  a  few  nights  before  the  Sunday  of  the  alleged  crime,  but 
could  not  say  exactly  "  what  night,  and  when  asked  specifically 
if  it  was  thi  Friday  or  Saturday  night  before,  he  answered : 
**  Well,  I  won't  say  the  exact  night  when  it  was."  He  added 
llat  when  he  went  to  McOormick's  there  were  two  unexplodcd 
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cartiidges  in  the  pistol,  a  fact  confbmed  by  the  weapon  itself 
after  the  shooting,  in  which  were  found  one  loaded  cartridge^ 
three  discharged  chambers,  and  one  having  no  cartridge  in  it. 
The  inferences  to  be  drawn  from  this  circumstance  are  ad- 
verse to  each  other,  and  peculiarly  the  subject  for  the  consid- 
eration of  a  jury.  It  is  quite  probable  that  the .  weapon  wa» 
discharged  on  Saturday  night,  as  the  prosecution  claim,  after 
the  visit  of  McCormick.  The  prisoner  puts  the  hour  at  eleven 
or  half-past  eleven  o'clock,  which  was  after  the  hour  of  that 
visit  The  discharge  of  the  pistol  can  scarcely  have  originated 
in  other  than  one  of  two  motives.  The  purpose  was  either  to 
empty  the  weapon,  and  render  it  harmless ;  or  to  test  its  relia- 
bility after  the  length  of  time  during  which  it  had  remained 
loaded,  and  ascertain  its  existing  efficiency.  If  the  first  of  these 
motives  was  the  true  one,  and  the  prisoner  meant  to  empty  the 
weapon  entirely,  and  supposed  that  he  had,  it  is  inconceivable 
that  he  should  make  no  such  explanation.  Had  that  been 
true,  his  testimony  would  have  been  that  he  drew  the  pistol  to> 
frighten  McCormick,  and  he  did  not  suppose  it  was  loaded. 
But  no  such  explanation  came  from  him.  On  the  contrary,  the- 
theory  he  advances  as  a  witness  assumes  a  knowledge  on  hia 
part  that  the  pistol  was  loaded ;  for  he  claims  to  have  fired  it 
unintentionally.  He  says:  "I  didn't  intend  to  fire  it  oft" 
''The  pistol  went  off,  but  I  did  not  aim  it  at  him  at  alL"^ 
"  When  McCormick  had  close  hold  of  me  I  fired ;  I  did  not 
mean  to  shoot  it  o£E."  Those  explanations  are  inconsistent 
with  a  belief  on  his  part  that  the  pistol  was  empty.  If  he  had 
supposed  that  to  be  the  fact,  assuredly  he  would  have  said  so^ 
and  stated  his  surprise  at  discovering  that  a  charge  remained  in 
the  weapon.  Then,  too,  if  on  the  night  before  he  had  supposed 
the  pistol  to  have  been  emptied. and  rendered  useless,  why 
should  he  have  put  it  back  in  his  pocket,  and  carried  it  around 
with  him,  instead  of  laying  it  away,  as  it  appears  he  had  oftea 
done  before?  And  why,  also,  on  that  supposition,  should  he 
have  said,  before  firing  the  fatal  shot :  "  You  or  me  going  to- 
die?"    These  facts  tend  very  seriously  to  disprove  the  infer- 
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ence  that  the  firing  on  the  previous  night  was  intended  to 
render  the  weapon  harmless,  and  so  leave  more  probable  the 
only  other  explanation  that  the  prisoner  was  testing  the  pistol 
in  advance ;  and,  as  we  have  already  said,  it  was  the  province 
of  the  jury,  reasoning  upon  the  evidence,  to  choose  between 
those  conflicting  inferences^ 

Passing  now  to  the  occasion  of  the  killing,  we  have  only  the 
evidence  of  the  prisoner  and  of  the  Italian  to  consider.  That 
there  was  some  altercation  over  the  rent  is  made  certain  by 
both  witnesses.  The  prisoner  had  with  him  money  enough  to 
pay  the  rent  He  says  he  counted  it  out  and  offered  to  pay, 
but  McCormick  refused  it  Either  this  must  have  been  true, 
or  the  prisoner  must  have  refused  to  pay  the  sum  demanded, 
to  account  for  the  dispute  which  certainly  arosa  In  the  pro- 
cess of  the  altercation  the  Italian  heard,  as  he  says,  the  pris- 
oner's threat :  "  You  or  me  going  to  dia"  Whether  the  Italian 
told  the  truth,  and  whether,  as  a  foreigner,  he  was  sufficiently 
versed  in  our  language  to  correctly  understand  what  was  in 
fa€t  said,  were  subjects  for  the  comment  of  counsel  and  the 
•ODnsideration  of  the  jury.  The  latter  heard  the  witness  testify. 
They  could  judge  how  accurately  or  how  imperfectly  he  under- 
stood the  questions  asked,  and  how  well  he  could  clothe  his 
thought  in  the  language  of  the  country.  That  advantage  we 
have  not  The  jury  trusted  in  the  truth  and  accuracy  of  the 
witness,  and  we  cannot  say  that  they  erred  in  the  conclusion, 
although  to  us  it  appears  that  they  might  well  have  hesitated. 
Assuming,  therefore,  as  we  must,  the  truth  and  accuracy  of  the 
witness,  it  becomes  apparent  that  there  was  time  enough  during 
the  dispute,  and  before  the  shooting,  for  deliberation  and  pre- 
meditation within  the  rule  as  we  have  often  stated  it,  even  if 
the  jury  did  not  believe  that  the  fatal  purpose  was  considered, 
and  precaution  taken  for  its  success  on  the  night  before  {Leigh- 
tan  agt  People,  88  N.  Y.,  117 ;  People  agt  Majom,  91  id,  211 ; 
People  agt  Conroy,  97  id,,  75).  For  the  prisoner  had  time,  not 
only  to  form  the  purpose  in  his  mind,  but  to  announce  that 
•intention  to  his  victim,  and  then  carry  it  into  effect     After  tho 
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abootiiig  the  prisoner  left  the  house,  pursued  by  the  Italian, . 
and  turned  upon  him,  presenting  his  pistol,  and  saying:  '^If 
jou  come  any  further,  I  give  you  ona"  Voorhies  then  pursued 
him,  and  he  pulled  up  his  pistol  so  that  Voorhies  could  see  it| 
and  said :  ^'I  will  stop  you."  And  when  asked,  after  his  arrest^ 
what  McCormick  had  done  to  him,  he  declined  to  answer  any 
questionsL  On  this  state  of  facts,  we  see  no  just  reason  for  say- 
ing that  the  conclusion  of  the  jury  was  without  evidence,  or 
"Unsupported  by  it  These  were  facts  calling  for  great  care  on 
their  part,  and  veiy  serious  reflectioa  The  prisoner  was  shown 
to  be,  by  a  large  array  of  evidence,  quiet  and  peaceable  in  hia 
character,  avoiding  rather  than  seeking  disputes  or  violence,  and 
making  it  somewhat  a  matter  of  surprise  that  he  should  have 
committed  the  crima  But  he  did  kill  McCormick,  and  upon 
all  the  facts  a  juiy  have  pronounced  their  verdict  If  they  had 
found  the  prisoner  guilty  of  murder  in  the  second  degree,  we 
should  have  felt  it  to  be  a  safer  conclusion;  but  have  no  liberty 
to  reverse  their  verdict 

The  judgment  of  conviction  should  be  affirmed. 

All  concur. 


SUPREME  COURT. 
EIane  agt  Clarul 

Chde  qf  OioU  Procedure,  eeetion  97?— Examination  qf  parly  hrfof  (rial— 

What  mutt  be  thoum  to  entiUe  party  to  order, 

Whfirethecomplaiiit  is  on  a  promissory  note  and  no  answer  haa  bean  pat  in, 
and  it  is  sought  to  examine  the  defendant  aa  to  the  oonsideration  of  tha 
note,  the  plaintiff  should  show  a  reasonable  expectation  on  his  part  thai 
the  consideration  is  to  be  denied,  to  entitle  him  to  the  order. 

Oneida  Special  Term,  February,  1886. 

Motion  bj  defendant  to  vacate  an  order  obtained  by  plain- 
tifE  for  the  examination  of  defendant  under  section  870,  &c. 
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Mr,  Jenkins^  for  motion. 
16\  Brooks,  oppoeecL 

Merwin,  J, — ^It  seema  to  zjae  ihaX  tbia  orckr  oannot  stancL 
The  complaint  is  on  a  promiisoiy  nota    No  aiiawer  has  beea  , 
put  in.    The  plaintiff  aeoka  to  wraune  defendant  aa  to  the  oon- 
Bideration  ol  the  notei 

There  is  nothing  to  show  what  the  defense  la  to  ba    The 
plaintiff  should,  I  thinki  show  a  leaaonable  expectation  on  hia  . 
part  that  the  conaideration  ia  to  be  denied.    This  he  has  not  . 
done 

Ifotion  to  aet  aside  granted^  with  ooala  of  motioini 


COUKT  OF  APPEALS 
Jaicxs  J.  ODsA  agt  Mabt  ODsa. 

Juriidietian  in  Di9ore$  I^roc6$iinff$ — J^eet  ^afortiffn  IM>pfm 


Wtoe  def eDdanV  a  vesldeDt  of  Canada,  was  married  in  1844  to  K  in  this 
state,  and  lived  with  him  until  1860,  when  she  rstorned  to  Canada,  and 
he  went  to  Ohio  and  there  obtained  a  diyoroe  for  deaertton.  A  copy  of 
the  summons  was  sent  to  her  by  mail,  and  she  was  present  at  the  taking 
of  the  deposition,  but  took  no  part  in  it  She  afterwards  married  plain- 
tiff, he  knowing  the  fact  of  her  former  marriage,  and  he  now  asks  a 
diTorce  on  the  ground  that  she  had  a  husband  living  at  the  time  of  her 
marriage. 

BUtf,  that  the  diyoroe  obtained  in  Ohio  was  without  Jurisdiction,  aad  so  null 
and  void,  as  was  also  the  marriage  in  this  state,  and  the  divoroe  should  be 
granted  (Dahfobt,  Mnj«m  and  FmcH,  JJ,,  ditmnMng), 

Decided  December,  l&e&. 

It  appears  by  the  complaint  that  the  parties  intennamed  in 
thk  state  on  the  80th  day  of  August,  1866,  and  from  that,  time, 
UBtQ  shortly  before  the  oommencement  of  the  action  in  1880, 
hred  and  cohabited  together  as  man  and  wife.    The  husband. 
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sued  to  have  the  marriage  oontract  declared  void,  and  the  mar- 
riage amiuUed,  upon  the  ground  that  at  the  time  it  took  place 
sl  former  husband  of  the  defendant  was  living,  and  the  mar- 
riage with  him  then  in  full  forcet  The  defendant,  by  answer, 
►  denied  all  the  criminatory  allegations.  The  referee  before  whom 
the  issue  was  tried  found,  upon  evidence  sufficient,  if  admissible, 
that  in  July,  1844,  the  defendant  resided  in,  and  always  before 
that  time  had  been  a  resident  of  Toronto,  Canada  West,  but  at 
that  date  was  married  in  Lewiston,  in  this  state,  to  one  K,  and 
lived  with  him  as  his  wife  until  January,  1860,  when  she  left 
him  and  returned  to  Toronto,  where  she  continued  to  reside 
until  1866,  and  he  removed  from  this  state  "to,  and  became  a 
resident  of,  Cuyahoga  county,  in  the  state  of  Ohio,"  where,  in 
March,  1864,  and  after  a  residence  of  more  than  one  year,  he 
commenced  an  action  in  the  court  of  common  pleas  of  that 
county  "  for  the  purpose  of  obtaining  a  divorce  from  the  defend- 
ant in  this  action,  for  the  reason,  as  stated  in  the  petition  then 
filed,  that  she  had  been  willfully  absent  from  him  for  three 
years  or  more;  that  a  copy  of  this  petition,  and  of  the  summons 
issued  thereon,  were,  on  the  24th  of  March,  1864,  sent  by  mail 
to  the  defendant  at  Toronto,  where  she  then  resided,  and  were 
received  by  her  soon  after ;  that  by  said  summons  she  was  re- 
quired to  answer  in  the  action  by  the  9th  day  of  April,  1864; 
that  a  notice  of  the  filing  of  the  petition,  and  of  the  purpose 
thereof,  and  that  said  petition  would  be  for  hearing  at  the  May 
term  of  said  court  of  common  pleas,  and  that  depositions  would 
be  taken  in  Toronto  at  a  tmie  and  place  mentioned,  were  duly 
published  in  a  newspaper  in  said  Cuyahoga  county ;  "  that  on 
the  20th  day  of  April,  1864,  depositions  in  said  action  were 
taken  in  pursuance  of  said  notice ;  that  the  defendant  was  present 
when  such  depositions  were  taken,  but  took  no  part,  personally 
> or  by  counsel,  at  the  taking  of  the  same;  that  no  other  service 
of  the  process  or  proceedings  in  the  action  was  made  upon  the 
defendant  than  is  above  stated ;  and  that  such  service,  so  made, 
was,  according  to  the  laws  of  the  state  of  Ohio,  a  legal  service 
•^upon  the  defendant,  but  that  she  never  in  any  way  appeared  in 
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said  action."    It  also  appeared  that  on  the  24t1i  day  of  May, 
1864,  the  Ohio  court,  upon  the  proofs,  found  the  facts  stated  in 
the  petition  to  be  trua     That  the  defendant  was  willfully 
absent  from  the  petitioner  without  cause,  for  more  than  three 
j^ears  anterior  to  the  filing  of  the  petition,  and  had  at  all  times 
remained  so  wilHully  absent  from  him,  and  therefore  it  was 
-decreed  that  the  marriage  contract  alleged  in  the  petition,  and 
theretofore  existing  between  the  parties,  be  and  the  same  was 
^*  declared  annulled,  canceled,  and  void,  and  no  longer  binding 
on  the  parties,"  and  each  "  was  restored  to  the  rights  and  privil- 
^es  of  unmarried  persons."    The  referee  further  found  that  the 
defendant  afterwards  married  the  plaintiff,  and  lived  with  him 
■as  above  stated     It  appeared  from  uncontradicted  evidence  that 
he  knew  the  person  he  was  about  to  marry  had  been  a  wife, 
imd  was  not  a  widow ;  that  lie  also  knew  of  the  divorce  pro- 
ceeding during  its  pendency,  and  in  1864  was  informed  of  the 
result,  but  the  referee  finds  that  "  he  had  no  knowledge  of  the 
particular  manner  or  circumstances  under  which  the  divorce 
was  obtained ;"  and  that  when  the  plaintiS  and  defendant  mar- 
ried, K.  was  living  in  Ohio,  and  is  still  living  thera     As  con- 
clusions of  law  the  learned  referee  found  that  the  court "  of 
common  pleas  of  Cuyahoga  county,  Ohio,  never  acquired  juris- 
diction over  the  person  of  the  defendant  in  the  proceeding 
prosecuted  m  that  court,  and  therefore  that  the  decree  made 
and  entered  in  it  was  without  jurisdiction,  and  so  void  and  of 
no  effect"    He  directed  judgment  in  favor  of  the  plaintiflE, 
declaring  his  marriage  with  the  defendant  to  be  ill^al  and  void. 
After  judgment,  it  was  reversed  by  the  general  term,  and  a  new 
trial  granted.     From  that  order  the  plaintiff  appeala 

Oeorge  J.  Oreenfiddy  for  appellant 

De  Zaneey  QriUenderij  for  respondent 

Per  Curiam.— We  think  the  Oase  of  Baker  (76  K  Z,  78) 
is  conclusive  on  the  question  brought  up  by  this  appeal,  viz.: 
Vol.  in  85 
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Whether  the  court  in  the  state  of  Ohio  had  juriadiction  to  tiy 
the  issue  raised  by  the  petition  of  K,  as  between  him  and  hi& 
wife ;  she  then  being  a  non-resident  of  Ohio,  and  never  a  resi- 
dent of  that  state,  nor  at  any  time  there  served  with  process  of 
the  court  There  are  some  differences  in  the  details  of  the* 
circumstances  of  the  two  cases,  but  we  think  not  enough  to  lead 
to  any  change  in  the  result,  nor  sufficient  to  require  a  recon- 
sideration of  the  law  affecting  it  The  Baker  Case  was  of  great 
importance,  involving,  as  it  did,  the  liberty  of  a  citizen.  It  waff 
most  fully  argued,  and  we  do  not  perceive  that  the  discussion 
in  the  case  at  bar  has  developed  any  new  principle,  or  brought 
to  light  any  authority  which  was  not  then  weighed  by  ua  We- 
do  not  think  the  question  can  be  more  fully  investigated. 
Concerning  the  result  there  was,  it  is  true,  a  dissent  by  the  late- 
learned  chief  judge,  and  the  opinion  recognized  the  fact  that  in 
other  states  judgments  contrary  to  the  authorities  followed  in 
this  state  had  been  rendered  This  conflict  of  opinion,  however 
much  to  be  regretted,  continues,  and  it  yet  remains  for  some 
ultimate  authority  to  relieve  the  point  from  the  difficulties  now 
attending  it,  and  determine  the  civU  rights  of  parties  whose 
relations,  as  legally  defined  by  different  state  tribunals,  are 
liable  to  be  regarded  on  one  side  of  the  state  Ime  as  matrimonial|. 
and  on  the  other  side  as  meretricious. 

Adhering,  however,  to  the  rule  established  in  this  state,  a 
majority  of  the  court  are  of  opinion  that  the  order  appealed  from 
should  be  reversed,  and  the  judgment  of  the  special  term, 
affirmed,  but  without  costs. 

BuGER,  C.  J.,  Bapallo,  Andrews  and  Earl,  JJ.,  concur. 

Danforth,  J.  {dissenting), — ^The  jurisdiction  of  the  supreme 
court  to  grant  the  relief  sought  for  in  this  action  is  purely  statu- 
tory (Cbcfe,  sec  1745).  and  depends  upon  the  existence  of  twa 
f act<^  there  stated,  and  in  substance  repeated  in  the  complaint : 
(1)  That  the  former  husband  was  living  at  the  time  of  the  mar- 
riage in  question ;  and  (2)  that  the  marriage  between  that  former 
husband  and  the  defendant  was  then  in  force 
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As  to  the  first)  there  is,  upon  the  evidenoe,  no  dispute.  The 
controversy  is  over  the  second,  and  is  to  be  determined  as  effect 
is  given  or  denied  to  the  judgment  rendered  by  the  Ohio  court 
In  Kinnier  agt  Kinnier  (45  N.  IT,  585),  full  effect  was  given  to 
a  judgment  of  divorce  granted  by  a  sister  state,  although  for  a 
cause  not  deemed  sufficient  in  this  state ;  while  in  People  agt 
Baker  (76  K  Z,  82),  it  did  not  avail  the  defendant  who  set  it 
up.  In  the  Kinnier  Case  the  plaintiff  was  the  second  husband, 
and  unsuccessfully  invoked  the  judgment  of  the  courts  of  this 
state  to  annul  his  marriage.  There  both  parties  to  the  divoroe 
proceedings  were  in  the  state  when  they  were  had,  and  parties 
to  the  suit  In  the  Baker  Case  the  defendant  was  served  with 
process  by  publication  only,  and  his  second  marriage  was  held 
to  be  bigamousL  The  present  suit  was  commenced  soon  after 
the  determination  of  the  Baker  Case^  and,  as  stated  on  the  argu- 
ment, was  suggested  by  it  The  learned  counsel  for  the  appel- 
lant now  relies  upon  it  as  furnishing  a  decisive  answer  to  the 
decision  of  the  court  below. 

The  judgment  in  Baker's  Case  (76  K  Y.,  78),  was  in  assumed 
compliance  with  the  rule  theretofore  uniformly  laid  down  by 
the  courts  of  this  state,  and  is  to  be  followed  as  a  precedent  in 
similar  cases,  but  it  should  be  taken  in  connection  with  the  facts 
which  seemed  to  warrant  it,  and,  so  taking  it,  I  feel  at  liberty 
to  dissent  from  the  conclusion  of  the  majority  of  the  court  in 
'  the  one  at  bar,  and  more  readily  because  a  limitation  to  the  doc- 
trine appears  to  have  been  in  the  mind  of  the  court  in  that  in- 
3tance.  In  the  language  of  the  learned  judge,  whose  opinion 
declared  the  views  of  his  brethren :  "  It  presents  this  question : 
Can  a  court,  in  another  state,  adjudge  to  be  dissolved  and  at  an 
end  the  matrimonial  relation  of  a  citizen  of  this  state,  domiciled 
and  actually  abiding  here  throughout  the  pendency  of  the  ju- 
dicial proceedings  there,  without  a  voluntary  appearance  by 
him  therein,  and  with  no  actual  notice  to  him  thereof,  and  with- 
out personal  service  of  process  on  him  in  this  state?  We 
assume,  in  putting  this  proposition,"  says  the  learned  judge, 
"  that  the  defendant  in  error  was  in  the  situation  therein  stated. 
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We  think,"  he  adds,  "  that  it  may  properly  be  thus  assumed." 
And  that  importance  was  attached  to  this  assumed  situation  ol 
Baker  is  apparent,  not  only  from  the  care  taken  in  stating  the 
proposition,  but  by  the  argument  by  which  it  is  sustained  in 
the  face  of  some  evidence  to  the  contrary. 

It  appears,  then,  in  the  Baker  Case  (1),  that  the  person  whose 
rights  the  court  in  Ohio  sought  to  afiect  is  not  only  character- 
ized as  being  at  the  time  a  citizen  of  this  state,  but  as  one  actu- 
ally abiding  here  during  the  judicial  proceedings  which  were 
aimed  at  him.  In  the  case  at  bar  the  defendant  in  the  divorce 
suit  was  neither  domiciled  nor  a  resident  in  this  state,  nor  wac 
fihe' within  its  borders  during  the  pendency  of  the  proceedings 
therein.  She  was  either  domiciled  in  Ohio,  because  her  hus- 
band's domicile  was  there,  or  she  was  domiciled  in  Canada,  tc 
which  place  she  went,  and  where  she  resided.  The  latter  place 
it  is  said  was  her  domicile  of  choica  Assuming  that  to  be  so — 
that  her  husband's  domicile  was  in  Ohio,  and  her  own  in  Can- 
ada— the  question  is,  whether  the  proceedings  instituted  by 
hiTTi  were  valid  by  the  laws  of  those  two  places.  Valid  by  the 
laws  of  Ohio  they  are  conceded  to  have  been,  and  there  is  no 
finding  or  evidence  that  they  were  not  valid  also  by  the  laws 
of  Canada.  (2)  In  the  next  place  there  was  in  the  Baker  Case 
no  notice  of  the  proceedings  save  by  publication.  It  is  clearly 
implied,  in  the  proposition  I  have  quoted,  that  if  (1)  the  defend- 
ant had  voluntarily  appeared  in  the  divorce  suit ;  or  (2)  been 
personally  served  with  process  in  the  state  where  it  was  pend- 
ing; (3)  had  actual  notice  of  the  suit — a  different  conclusion 
would  have  been  warranted  and  effect  given  to  the  judgment 
of  the  Ohio  court  The  whole  argument  of  the  learned  judge 
was  to  show  that  the  admission  of  the  judgment  of  a  court  of 
a  sister  state  to  credit  and  effect  in  another  was  subject  to  limi- 
tations, and  that  it  could  be  received  only  when  it  did  not  vio- 
late  those  principles  which  morality,  or  its  standard  of  public 
policy,  or  municipal  regulations,  require  to  be  speciaUy  observed 
in  the  state  in  which  the  party  relying  on  the  foreign  judgment 
had  chosen  to  introduce  it     "  There  is  no  principle  of  comity," 
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he  says,  *'  which  demands  more ; "  and  so  the  ultimate  question 
is  treated  by  him  as  one  of  expediency,  but  requiring,  neverthe- 
less, the  rule  of  the  foreign  law  to  be  adopted.  ^^Quotinus  sine 
prejudida  indulgentiam  fiere  potest^^  It  was  not  intended  to 
deny  the  well-settled  rule  that  where  judgment  has  gone  against 
a  party  in  the  state  of  his  residence,  or  where,  not  being  a  resi- 
dent, he  has  voluntarily  appeared  in  the  action,  or  where  he  has 
been  served  with  process  within  the  state  where  the  action  is 
pending,  and  so  has  been  brought  under  the  authority  of  its 
courts,  then,  under  the  provisions  of  the  constitution  {art  4,  sec 
1),  and  the  act  of  congress  {U.  S,  Bev.  Stat,  sec  905),  the  judg- 
ment is  of  the  same  force  and  validity  in  other  states  as  in 
the  one  where  it  was  rendered.  But  where  the  jurisdiction  of 
the  court  rests  only  on  the  fact  that  the  moving  party  had  his 
domicile  within  such  jurisdiction,  its  claim  to  recognition  in  other 
states  rests  on  the  ground  of  comity,  and  this  cannot  prevail 
where  the  judgment  sought  to  be  accredited  has  been  rendered 
without  giving  the  party  to  be  affected  an  opportunity  to  be 
heard.  But,  as  I  understand  the  Baker  Casey  it  concedes  that 
this  rule  does  not  inexorably  require  either  service  of  process 
or  voluntary  appearance,  but  may  be  satisfied  when  the  party 
has  in  any  way  been  given  an  opportunity  of  being  heard  be- 
fore judgment;  or,  in  the  language  of  the  third  condition  of 
the  question  stated  {supra)  in  'the  Baker  Case,  has  had  "  actual 
notice  "  of  the  judicial  proceedinga 

In  Doughty  agt  Doughty  (27  N.  J.  Eq.,  815 ;  S.  C,  28  ii, 
582),  the  court  treat  the  question  of  jurisdiction  in  a  divorce 
suit  arising  out  of  the  status  and  domicile  of  one  of  the  parties, 
in  the  same  spirit  in  which  it  is  treated  in  Baker^s  Case  (supra), 
and  cite  the  New  York  authorities;  but  the  court  say:  "A 
judgment  of  divorce,  proceeding  from  a  jurisdiction  founded  on 
domicUe,  would  not  contravene  essential  rules  of  natural  jus- 
tice if  actual  notice  to  appear  had  been  served  on  the  defendant 
residing  abroad.  It  is  true  that  a  notice  so  served  on  a  litigant 
out  of  the  jurisdiction  in  which  a  suit  is  pending  may  add  noth- 
ing to  the  judicial  right  to  take  cognizance  over  the  cause,  but^ 
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nevertheless,  it  may  impart  a  quality  to  the  resulting  judgment 
that  will  serve  as  a  credential  to  it  in  a  foreign  jurisdiction,'' 
and  refuse  to  accept  the  one  then  in  question,  for  reasons  Uke 
those  given  in  Baker^s  Case,  saying:  "The  residence  of  the  de- 
fendant to  it  was  known.  She  was  not  summoned,  she  did  not 
appear,  and  she  was  not  served  with  process,  nor  was  notice 
given  to  her." 

Indeed,  as  the  object  of  all*  service  is  to  give  notice  to  the 
party  on  whom  it  is  made,  that  he  may  be  aware  of  and  may 
resist  the  relief  sought  against  him,  when  that  is  substantially 
done,  so  that  the  court  may  feel  confident  that  service  has 
reached  him,  it  would  seem  that  everything  has  been  done  that 
is  required.  This  is  said  in  Oibbs  agt  Insurance  Ch,  (68  K  71, 
114,  127),  and  is  repeated  in  Pope's  Case  (87  Ni  Z,  187,  140^ 
with  the  addition  that  any  service  which  reasonably  accom^ 
plishes  that  end  answers  the  requirements  of  natural  justice 
and  fundamental  law.  Indeed,  it  is  difficult  to  see  how  it  could 
be  oiherwisa  We  hold  it  enough,  within  the  strictest  rule,  to 
serve  process  upon  a  defendant,  although  he  is  in  transit;  pass- 
ing through  the  state,  neither  abiding  there,  nor  having  any 
intention  to  remain.  Of  what  less  real  and  substantial  efficacy, 
for  all  beneficial  purposes,  is  the  actual  delivery  of  the  paper 
outside  the  Umits  of  the  state  ?  So,  as  against  a  domiciled  citi- 
zen of  a  state,  a  judgment  rendered  upon  such  substituted  ser- 
vice is,  by  the  law  of  the  state,  permitted,  although  he  is,  in 
fact,  absent,  and  it  is  valid  and  binding  upon  him,  though  he 
18  actually  abiding  in  another  state,  and  has  neither  appeared 
in  the  suit  nor  had  actual  notice  of  it  His  absence,  whether 
temporary  or  prolonged,  makes  no  difference  {Hunt  agt  Hunij 
72  K  T.J  217).  The  same  principle  of  comity  is  applied  in 
favor  of  one  claiming  title  under  a  foreign  law,  as  7h  re  WaiU 
(99  K  Y.,4&8]&  G,2N.  R  Bep.^  440),  where,  after  a  most  ex- 
haustive and  elaborate  examination  of  authorities,  it  was  de- 
cided, upon  those  and  upon  principle,  that  while  the  statutes  of 
foreign  states  have  no  force  or  effect  within  this  state,  and 
hence  the  statutory  title  of  foreign  assignees  in  bankruptcy  can 
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have  no  recognition  bj  virtue  merely  of  its  origin,  yet  that  the 
comity  of  nations  permits  a  certain  eSect  to  be  given  to  titles 
00  derived,  when  it  can  be  allowed  without  injustice  to  our  own 
citizens.  So,  in  many  other  instances,  efEect  is  given,  by  way  of 
comity,  to  the  laws  of  other  states,  as  in  reoogniziDg  an  admin- 
istrator or  guardian  appointed  under  another  jurisdiction.  He 
may  not  act  de  jure,  but  it  does  not  follow  that  his  claim  to 
property  or  to  the  care  of  a  minor  is  to  be  denied. 

In  the  case  at  bar  it  was  shown  that  the  process  from  the 
Ohio  court  was  actually  delivered  to  the  defendant,  and  re- 
ceived by  her,  and,  moreover,  that  she  was  personally  present 
at  the  taking  of  depositions  in  the  case  on  the  part  of  the  plain- 
tiff; going  thither,  llie  proof  is,  ^'because  she  had  been  notified" 
^ow,  although  it  may  be  said  that^  within  the  strict  rules  of 
law,  she  was  not  made  a  party  to  the  adjudication,  it  cannot  be 
•doubted  that,  under  the  argument  in  the  Baker  Casey  and  the 
authorities  to  which  I  have  referred,  the  defendant  had  all  the 
notice  which  reason  and  natural  justice  requires  should  be 
^ven,  and  that  by  it  all  danger  of  imposition  upon  the  party 
or  the  court  wa«i  excluded. 

(8)  In  another  respect,  although  of  much  less  importance^ 
there  is  a  third  difference  to  be  noted  in  the  relation  of  the  two 
•cases  to  our  law.  At  the  time  of  the  decision  of  the  Baker 
Case  (January  21,  1879),  an  order  for  service  by  publication,  or 
without  the  state,  in  a  divorce  case,  could  only  be  had  ''  where 
-the  defendant  is  a  resident  of  the  state "  {Neip  Code,  sec  488, 
^stib.  4),  and  to  that  fact  reference  was  made  in  the  opinion ;  but 
those  words  were,  by  a  subsequent  amendment — Laws  1879, 
June  20  {Sess,  Laws  1879,  chap.  542) — stricken  out,  and  the 
law  restored  to  its  original  condition,  so  that  now  judgment  in 
this  state  may  be  rendered  against  a  non-resident  defendant  in 
a  matrimonial  action  either  for  a  separation,  a  divorce  absolute,  or 
an  annulment  of  a  marriage,  upon  service  of  the  process  upon  him 
or  her  outside  of  the  state,  or  by  publication.  It  is  apparent, 
therefore,  that  the  subject  was  before  the  legislature  for  delibe- 
rate examination,  and  their  conclusion  will  not  permit  us  to 
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Bay  that  public  policy  is  opposed  to  such  proceedings  as  those 
in  Ohio,  now  under  review ;  for  it  authorizes  the  doing  in  thia- 
state  of  the  same  thing,  in  the  same  manner,  and  with  the  same 
object  Moreover,  as  if  to  remove  any  inequality  in  applying 
it,  and  relieve  the  married  woman  from  the  traction  of  that  legal 
fiction  by  which  she  is  supposed  to  follow  and  be  with  her 
husband,  although  in  fact  separated  by  intervening  continents^ 
it  provides  that  if  she  dwells  within  the  state  when  she  com- 
mences an  action  for  divorce  or  for  separation,  she  is  deemed  a 
resident  thereof,  although  her  husband  resides  elsewhere  {sec 
1768).  It  also  directs  judgment  when  default  occurs  in  appear- 
ing or  pleading,  whether  the  sununons  and  complaint  has  been 
personally  served  in  the  state,  or  whether  service  has  been  made 
by  publication,  and  this  is  so  whether  the  action  is  to  annul  the- 
marriage,  or  for  a  divorce,  or  a  separation  (sea  1774).  The  law 
of  procedure  under  which  the  Ohio  court  acted  was  precisely 
like  our  own,  and  I  can  find  no  circumstances  in  the  case 
which  require  us  to  depart  from  the  rules  of  comity,  which 
exact  consideration  for  the  laws  and  judicial  proceedings  of 
other  states,  and  on  which  we  depend  for  respect  to  our  own 

I  have  so  far  looked  at  the  case  from  the  appellant's  stand- 
pointy  and  treated  the  rights  of  the  respondent  as  if  she  had 
made  herself  in  Canada  a  domicile  separate  from  that  of  her- 
husband.  Even  in  that  view,  I  think  the  learned  court  below 
committed  no  error  in  holding  that  there  was  no  substantial 
ground  upon  which  the  plaintiff  could  invoke  its  interference, 
and  that  the  case  was  not  one  which  required  the  marriage  be- 
tween these  parties  to  be  annulled.  But  another,  and  I  think 
correct,  statement  of  the  respondent's  position,  permits  us  to- 
say  that  her  domicile  was,  at  the  time  of  the  divorce  proceedings^ 
with  her  husband  in  the  state  of  Ohio ;  and  in  that  respect, 
also,  the  case  differa  from  the  Baker  Case.  Except  as  altered 
by  statute,  tlie  rule  of  the  common  law,  which  identifies  the 
married  woman  with  her  husband,  is  adhered  to  by  the  courts 
of  this  state,  and  upon  the  question  now  before  us  its  decisions- 
require  us  to  hoUl  that  the  domicile  of  the  husband  is  prima^ 


fiOWAHD^  PRAOnCB  KEPORTa  281^ 


ODeaagt  ODea. 


foxii  that  of  the  wife,  not  only  because  the  home  of  one  is  the- 
home  of  the  other,  but  because  it  is  her  duty  to  go  with  him 
where  he  goes,  and  dwell  with  him  where  he  dwella  Indeed, 
under  the  maxim  referred  to,  it  could  not  be  otherwise  One 
in  person,  and  that  person  the  husband,  the  coiomon  law  by  no^ 
fiction  could  give  her  a  separate  domicile,  nor  even  admit  of  its 
possibility.  Therefore,  in  Baker^a  Case^  the  wife,  plaintiff  in 
the  divorce  proceeding,  in  theory  of  law  had  her  domicile  with 
her  husband,  and  thus  both  were  residents  and  citizens  of  this 
stata  In  the  case  before  tis  the  husband  was  a  l^al  citizen 
of  Ohio,  and  the  defendant's  domicile,  by  virtue  of  the  same 
theory,  also  in  that  stata  But  in  BurU  agt  Bunt  (supra),  it  id^ 
said  that,  ''from  necessity,"  '^she  may,  in  certain  cases,  have  a 
domicile  in  another  jurisdiction  than  that  of  her  husband,  aa 
when  they  are  living  apart,  under  a  judicial  decree  of  separa- 
tion, or  when  the  conduct  of  the  husband  has  been  such  as  to 
entitle  the  wife  to  an  absolute  or  limited  divorce,"  and  so  the 
reason  of  the  rule  weakens  in  power  when,  in  extreme  cases, 
the  conduct  of  the  husband  has  been  such  as  to  make  it  proper 
for  the  wife  to  seek  relief  from  her  obligation  to  have  the  same 
home  and  interest  with  him,  and  altogether  ceases  when  a 
judicial  decree  has  separated  and  adjudged  them  to  live  apart 
These  exceptions  are  justified,  the  first  upon  the  ground  that 
otherwise  '^  the  husband  might  constantly  change  his  domicilci 
and,  drawing  that  of  his  wife  after  his,  prevent  her  finding  a 
court  having  that  jurisdiction  of  person  which  would  enable 
her  to  try  her  suit  for  redress  and  relief."  "It  is  evident," 
says  the  learned  judge,  "that  this  reason,"  by  which  I  under- 
stand him  to  mean  the  reason  of  the  rule,  viz.,  the  theoretic  iden- 
tity of  person  and  of  interest  between  the  husband  and  the  wife 
in  the  eye  of  the  law,  "  will  also  operate  in  favor  of  the  hus- 
band, so  that,  where  he  has  ground  for  a  suit  by  reason  of  the 
misconduct  of  the  wife,  she  may  not  so  often  change  her  domi- 
cile as  to  baffle  him  in  his  pursuit  of  a  remedy." 

Now,  in  the  case  before  us,  no  ground  can  be  found  upon' 
Vol.  rCL  86 
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wliii(^  either  ezoepftion  c&&  be  phoed.  Bj  deliberate  stipala- 
lion  in  this  cese,  it  is  eonoeded  that  the  defendant  in  the  Ohia 
suit,  that  ifltp  the  wife,  left  her  husband,  the  plaintifi  in  that  suit 
No  fault  or  ecror  in  behavior,  or  bad  treatment  en  his  part,  is 
suggested.  On  ^  contnuy,  the  lecoid  shows  that  at  the  time 
of  the  oommeneement  of  the  suit,  in  December,  1864,  she  had 
been  willfully  absent  from  him  for  more  than  diree  yeais ;  that 
he  had  applied  to  her  to  Isve  with  him,  and  she  hmd  refused  to 
•do  BO ;  that  always,  while  th^  lired  together,  he  had  provided 
well  for  her  and  tveatted  her  pnoperlj.  The  veferee  also  finds 
that  she  left  her  husband.  He  did  not  go  to  Ohio  to  evade  the 
JnWi  n<»r  to  piOQure  a  divoxoe,  nor  to  draw  her  from  a  friendly 
jurisdiction.  She  left  him.  He  went  to  Ohio  in  good  faith  to 
reside,  and  acquire  a  domicile,  and  he  has  sinee  resided  there, 
now  nearly  twenty  years.  So  br  as  ^peais  he  was  without 
&ult»  and  the  removal  of  his  wife  entirely  without  cause,  and 
willful  Upon  what  ground,  tiien,  has  she  acquired  a  separate 
domicile? 

The  chief  case  cited  oy  the  appellant  is  Bordm  agt  Fitch  (15 
•John8.j  121),  which  is  relied  upon  as  "  an  express  decisi<m  to  the 
effect  that  the  acquisition  of  a  new  domicile  by  the  husband 
does  not  draw  the  wife  into  the  same  jurisdiction.'*  It  furnishes 
no  exception  to  the  rule  laid  down  in  Hunt  agt  Hunt  {supra). 
Fitch  and  his  wife  were  inhabitants  of  and  domiciled  in  Con- 
necticut They  lived  together  there  until  October,  1808,  when, 
upon  her  application  and  notice,  and  appearance  and  contest  by 
him,  the  general  assembly  of  that  state,  for  abundant  cause, 
decreed  a  separation  at  her  pleasure,  with,  to  her,  ^*  the  privilege 
of  Si,/e7ne  sole,^^  and  alimony  to  be  paid  by  him  annually.  At  all 
times  after,  she  continued  to  reside  there,  but  in  1813,  upon  an 
allegation  that  she  had  willfully  deserted  him,  he  obtained  in 
Vermont  a  decree  of  divorca  He  afterwards  married  in  this 
state,  and  was  shortly  afterwards  sued  by  the  second  wife's 
mother  for  debauching  her  daughter.  He  relied  upon  the  Ver- 
mont divorce,  but  wiUiout  success ;  the  court  holding  that  the 
set  of  the  legislature  of  Connecticut  should  be  deemed  a  divorce 


HOWARD'S  PBACnCB  RBPORTS.  tSt 

miMH      ■   ■■^— — .— ^1^— ,— — ^111   I    I      III         I       !■  II  III       I        —— ^— ■—  I        .  I        ■——I 

CKDeaagL  CyDca 

-qt  nicnifla  e<  ^Aora,  and  mrolved  a  legal  separatiaD,  and  so  the  caae 
was  brought  withia  the  first  exception  I  have  referred  to,  viz.,  a 
90{>£uration  by  judidal  decree^  or,  what  is  of  equal  or  greater 
offect^  a  legislative  enactment 

I  do  not  think  it  necessary  to  inqnive  how  the  case  would 
-stand  if  the  husband  had  de8ea*ted  his  wife     Such  a  case  is  not 
belore  u&     Until  we  are  prepared  to  give  up  the  common-law 
rale,  aa  respects  the  rdation  and  unity  of  man  and  wife,  we 
'Cannot  hold*  that  the  wi&,  at  her  pleasure  and  without  cause, 
inay  establish  a  separate  reaidHiee  or  a  domicile  b^ond  the 
man's  control    It  may  be  eonceded  that  a  judgment  obtained 
■as  was  the  one  we  have  ccmsidared,  would  be  of  no  effect  as 
jigainst  the  peisQa,  nor  as  one  m  rem,  except  as  it  was  enforced 
rtar  took  effect  within  the  stale ;  but  it  eanjaot  be  doubted  thai 
the  courts  of  Ohio  had  junadidioA  over  the  plaintiff,  EL,  and 
over  the  subject-mattar  of  tiie  suit  instituted  by  him.    The 
judgment  had  force  within  tiiat  atate,  not  only  as  to  him,  but 
^e  defendant  should  she  go  ther^n.    No  marital  right  could 
be  claimed  by  her.    Moiieover,  by  maniage  a  iUUm  is  acquired 
which  implioi,  not  only  membership  in  a  family,  with  certain 
jrights,  but  a  relationship  in  whieh  the  state  is  interested,  and 
ivhich,  therefore,  is  subject  to  its  contvol;  and,  however  re- 
garded, it  is  apparent  that  a  judgment  in  ti^  rendering  of  which 
the  court  exercised  such  jurisdiction  as  it  did  in  this  case  must 
have  a  very  different  influence  from  one  of  any  other  character. 
'The  distinction  is  conceded  in  the  cases  before  referred  to  {HutU 
BgL  Eunt^  People  agt  Bahsr,  »q»ra)f  and  distinctly  declared  in 
Pefmoyer  agt  Neff  (95  U.  &,  714),  where  the  effect  ci  judgments 
obtained  without  personal  service  of  process,  in  actions  against 
the  person  or  property,  or  to  establish  a  status^  is  considered 
In  the  first  it  is  said  to  avail  nothing;  in  the  second,  to  be  good 
against  property  within  the  state  whose  courts  render  it,  but  not 
out  of  it;  in  the  last,  to  determine  the  status  or  condition  of  the 
tesident  by  dissolving  the  marriage  tie,  and,  therefore,  neces- 
imTJlj  precludes  the  other  party  from  asserting,  or  any  court  in 
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any  state  from  holding,  that  the  marriage  so  dissolved  exists  or 
is  in  force; 

It  follows,  I  think,  that  the  true  and  safe  rule  is  as  stated  by 
Cooley  on  Const  Lim.,  400,  that  the  actual  honafde  residence  ol 
either  husband  or  wife  within  a  state  will  give  to  that  state 
authority  to  determine  the  status  of  such  party,  and  to  pass  bpon 
any  questions  affecting  hfc  or  her  continuance  in  the  marriage 
relation,  and  that  the  courts  of  that  state,  authorized  by  its  l^is- 
lature  to  take  cognizance  of  the  subject,  may  lawfully  pass  upon 
such  questions  and  annul  the  marriage  for  any  cause  allowed  by 
the  local  law ;  that  jurisdiction  over  the  opposite  party  may  be 
acquired  in  such  manner  as  the  l^slature  may  direct,  and, 
whether  by  service  in  or  notice  out  of  the  state,  or  by  publica- 
tion, is  sufficient  to  justify  a  decree  changing  the  status  of  the 
complaining  party,  and  thereby  terminating  the  miUTiage.  By 
holding  otherwise  we  declare  our  own  statutes  {Cods  Civ.  Pra^ 
§  488,  svb.  4,  and  §  1774)  upon  the  same  subject  unavailing,, 
and  compliance  with  them  a  useless  and  idle  formality. 

There  is  another  proposition  yet  to  be  considered  and  answered 
in  his  favor  before  the  plaintiff  can  succeed  on  this  appeal  The 
Baker  Case  {supra),  however  much  or  little  it  may  be  r^aided 
as  differing  in  principle  from  the  one  before  ud,  brought  before 
the  court  a  very  different  case,  arising  under  a  different  statute^ 
His  conviction  for  bigamy  was  upheld  because  he  contracted  a. 
marriage  in  this  state  in  violation  of  the  act  concerning  divorces^ 
and  for  the  purposes  of  that  act,  and  proceedings  for  its  viola- 
tion, and  the  punishment  of  bigamy,  it  was  evidently  thought . 
immaterial  whether  his  first  marriage  was  "  in  force "  or  noL 
Eeferring  to  the  claim  urged  for  the  prisoner,  that  our  laws 
permitted  such  proceedings  as  were  had  against  him  in  the 
Ohio  court,  the  learned  judge  says:  "This  is  but  to  say 
that,  on  the  principle  of  the  comity  of  states,  we  should 
give  effect  to  this  judgment  "But,"  he  continues,  "this- 
principle  is  not  applied  where  the  laws  and  judicial  acts  of 
another  state  are  contrary  to  our  own  public  policy,  or  to  ab> 
stract  justice  or  pure  morals.     The  policy  of  this  state  always.. 
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•lias  been  that  there  may  of  light  be  but  one  sufficient  cause  for 
•divorce  a  vincuhj  and  this  policy  has  been  upheld  with  strenu- 
ous efforts."  The  divorce  in  question  was  not  for  that  cause, 
and  it  was  not  to  be  recognized  Under  those  laws  a  person 
whose  guilty  act  has  made  divorce  possible  cannot  marry  a 
second  time,  if  merely  the  former  wife  or  husband  is  living  (2 
R  S.,  S9f  sees.  6,  6).  Those  are  the  words  of  prohibition,  and, 
to  bring  a  party  within  them,  it  is  necessary  only  to  show  (1)  a 
prior  marriage ;  and  (2)  that  the  parties  thereto  are  Uving  "  It 
does  not  import  that  the  relation  still  continues,  or,  on  the  other 
hand,  that  it  has  ceased  Upon  that  point  it  is  silent,  but  lim- 
its the  inquiiy  to  the  dry  fact  whether  the  person  with  whom 
the  prior  marriage  was  contracted  still  lives  at  the  time  of  the 
subsequent  marriage  "  {Oropsey  agt  Ogden  (11  i^  71,  288).  In 
that  case,  in  answer  to  the  claim  of  counsel  that  the  prohibition 

•  of  the  fifth  section  should  be  read  as  if  it  said  '^  during  the  life- 
time of  any  huAand  or  wife  to  whom  the  party  was  formerly 
married,"  the  court  declined  to  do  so,  saying:  ^'The  meaning 
would  be  very  much  altered  if  we  should  yield  to  tiie  request 

.  So  read,  it  would  or  might  import  that  the  relation  of  husband 
.  and  wife  must  still  continue  between  the  former  husband  and 
wife,  at  the  time  of  the  subsequent  marriage,"  adding :  **  The 
word  'former,'  as  used  in  the  section  in  question"  (^ec.  6),  "im- 
ports that  the  relation  of  husband  and  wife  once  existed,  but 
neither  affirms  its  existence  nor  denies  its  termination." 

The  prohibition,  then,  relates  to  the  case  of  either  party  to  a 
marriage  whenever  and  wherever  contracted,  both  the  parties 
to  which  are  living,  and  prohibits  either  to  contract  a  second 

•  or  subsequent  marriage  during  the  life-time  of  the  other,  except 
in  certain  specified  case&     This  construction  has  recentiy  been 

.  Improved  with  great  significance  in  overruling  Hovey'a  Case  (6 
Barb.^  117))  where  it  was  held   by  the  supreme  court  that, 

:  after  the  dissolution  of  a  marriage  for  adultery,  the  marriage 
eontract  was  at  ah  end,  and  the  relation  of  husband  and  wife 
no  longer  existed  between  the  parties ;  and  if  the  guilty  party 

c  marries  again  he  is  not  within  the  penalty  of  the  act  against 
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bigamy;  but  litber^s  Oa9e{92  K  Z,  146),  we  hdd  that,  for  tbe- 
purpoee  of  enfordiig  the  statatory  prohibition,  a  person  against 
whom  a  divorce  has  been  obtained,  is  regarded  by  the  statute 
as  having  a  husband  or  wife  living  so  long  as  the  party  obtain- 
ing the  divorce  lives,  and  that  a  conviction  could  be  had, 
although  the  former  marriage  had  been  dissolved.  Whether 
the  former  marriage  was  in  force  or  not  at  the  time  of  the 
offense,  then  was  entirely  immaterial  The  statute  {Oode  Giv. 
Pro.^  aec  1742)  brought  before  us  by  this  appeal  permits  no 
fluch  construction.  It  adopts  the  language  of  the  former  statute, 
but  adds  a  new  term  to  it  '^An  action,''  it  declares,  "  may  be 
maintained  to  procure  a  judgment  declaring  a  marriage  contract 
void,  and  annulling  the  marriage,  if "  at  the  time  of  the  mar- 
riage '^the  former  husband  or  wife  of  one  of  the  parties  was 
living,''  and  the  marriage  with  the  former  husband  and  wife 
was  then  in  force.  This  last  condition  requires  the  interpretation 
which  the  court,  in  Cropsey  agt  Ogden  (supra)^  refused  to  give 
to  the  one  first  referred  ta     One  is  satisfied  with  the  fact  of  a 

former  marriage,  and  the  present  existence  of  the  parties ;  the 
other  requires  as  much,  viz. :  (1)  A  former  marriage ;  (2)  the 

the  present  existence  of  the  parties ;  and,  also,  (8)  that  the  for- 
mer marriage  itself  be  then  in  force.  Now,,  in  Baker's  Case 
{8upra)j  the  c6urt  says  {p,  84) :  "  We  must  and  do  concede  that 
a  state  may  adjudge  the  status  of  its  citizens  towards  a  non-resi- 
dent, and  may  authorize,  to  that  end,  such  judicial  proceedings 
as  it  sees  fit,  and  that  other  states  must  acquiesce  so  long  as  the 
operation  of  the  judgment  is  kept  within  its  own  borders.'' 

So  is  the  whole  argument  of  the  learned  judge.  Hence,  he 
says :  "  If  one  party  to  a  proceeding  is  domiciled  in  a  state,  the 
status  of  that  party,  as  affected  by  the  matrimonial  relation,  may 
be  adjudged  upon,  and  confirmed  or  changed  in  accordance  wilii 
the  laws  of  that  state." 

The  claim  was  indeed  made  that  the  state  where  the  other 
party  was  domiciled,  might  exercifee  over  him  or  her  the  same 
jurisdiction,  and  so  apply  the  statute  against  bigamy.  But  that 
does  not  contain  the  governing  words  of  the  other.     And  even 
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if,  within  that  opinion,  the  oonrts  of  Ohio  cotild  not  declare  iJie  * 
status  of  the  defendant  in  this  state,  it  conld  and  it  did  lift  the 
marriage  joke  from  off  the.  neck  of  its  citizen,  relieve  him 
from  the  "  vinculum  matrimomi^^^  and  hence,  although  the  par* 
ties  to  the  former  marriage  still  lived,  one  of  them  was  confess- 
edly  relieved  from  all  his  marital  obligations  and  legally  disabled 
from  enforcing  those  of  the  oth^.  She  had  no  husband,  at 
least,  in  the  state  where  he  lived  The  contract  was  no  longer 
binding  on  him.  It  follows  that  the  fonner  marriage  cannot  be 
said  to  have  been  in  f  OTce  at  the  time  of  the  marriage  which  is  . 
the  subject  of  this  action. 

When  the  statute  speaks  of  a  "  marriage  then  "  (at  the  time  - 
of  the  second  marriage)  ''  in  force,"  it  must  mean  a  marriage  by 
which  both  parties  are  bound,  and  as  to  which  the  relation  of 
neither  party  has  been  changed.     What  is  the  allegation  of  the  - 
plaintiff  here — his  whole  case?    That  El,  living  in  Ohio,  is  the 
husband  of  the  defendant,  and  the  marriage  '4n  fall  forces'* 
Neither  assertion  is  true:     As  to  K.  it  must  be  conceded,  under  - 
any  aspect  of  the  case,  the  marriage  is  dissolved,  and,  under  any 
view  of  the  law,  that  he  is  discharged  from  the  marriage  bond. 
The  judgment  operates  upon  him  in  Ohio,  attaches  to  and  de- 
termines his  relation  and  character.     In  Moore  agt  Hegeman, 
(92  N.  Y.y  621),  commenting  upon  a  similar  statute  of  New 
Jersey,  it  was  said  to  be  very  clear  "  that  it  had  in  contempla- 
tion a  wife  or  husband  who  had  not  been  divorced,  and  wha  ■ 
was  invested  with  all  the  marital  rights  conferred  by  a  lawful 
marriaga"    If  I  am  wrong  in  supposing  that  the  &cts  of  this  ■ 
case  are  not  enough  to  bring  it  within  the  proposition  on  which 
the  opinion  in  Baker^s  Case  (supra)  stands,  then  the  defendant 
here  might  be  found  guilty  of  bigamy,  because  the  policy  of  our- 
law  rec<^nizes  no  divorce  save  for  one  cause,  and  that  not  the 
one  alleged  against  her.    But  there  is  nothing  in  that  decision ' 
which  requires  us  to  hold  that  the  former  marriage  was  in  force  - 
vrhen  the  second  was  solemnized.    On  the  contrary,  the  necessary 
result  of  the  opinion  is  that  the  Ohio  decree  was  good,  as  chang- 
ing  the  status  of  the  wife,  but  not  effective  in  this  state  to  protect 
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her  from  the  imputation  of  bigamy.  If  the  status  of  the  wife 
was  changed,  the  marriage  was  not  in  force ;  and,  in  view  of 
these  conflicting  conditions,  the  learned  judge  recognizes  the 
hardship  of  being  "  a  husband  in  name  and  under  disabilities 
or  ties  in  one  jurisdiction,  and  single  and  marriageable  in  an- 
other." If  the  law  is  to  be  so  rendered,  and  this  defendant  put 
in  that  position,  it  will  still  remain  that  the  plaintiffs  case  was 
not  brought  within  the  plain  language  of  the  statuta  It  cer- 
tainly cannot  be  said  that  the  former  husband,  as  to  whom, 

-even  under  the  doctrine  of  the  Baker  Case,  the  dissolution  of 
marriage  is  absolute,  can  in  any  degree  be  held  united  to  the 

-defendant  by  the  tie  which  such  a  relation  impUes.  I  think 
the  decree  put  an  end  to  the  contract  But  if  it  had  only  a 
partial  operation,  the  marriage  cannot  be  said  to  be  in  force ; 

,&nd  that  the  statute  requires  as  a  condition  of  jurisdiction. 

One  other  question  remains :  Was  the  evidence  on  which 
the  referee  put  his  decision  competent?  Public  policy  forbids 
that  a  marriage  should  be  dissolved  either  by  the  mere  consent 

•  of  the  parties  thereto,  or  by  a  judicial  proceeding  which  has 
no  other  foundation  than  their  admissions.  Were  it  otherwise, 
the  morals  of  the  community  would  be  easily  corrupted,  and 
the  forms  of  law  made  effectual  in  the  profanation  of  marriage. 

'Therefore  the  Code,  which  has  changed  the  common-rule  as  to 
the  competency  of  witnesses  in  civil  actions,  forbids  husband 

►  or  wife  testifying,  in  an  action  for  divorce  on  the  ground  of 

.  adultery,  to  any  matter  save  their  mamaga  What  cannot  be 
done  by  their  testimony  should  not  be  done  indirectly  by  any 

,  act  of  theirs,  neither  by  admission  in  pleading,  nor  by  stipu- 
lation of  counsel  Here  we  find  no  evidence  of  the  fact  of 
the  former  marriaga  The  pleadings,  indeed,  concede  it,  and 
counsel  have  stipulated  that  it  took  placa  Neither  of  these 
things  can  have  any  efficacy,  except  as  they  were  authorized 
by  the  parties;  and  their  admission  or  statement,  however 
formally  expressed,  should  have  no  effect  when  their  testimony 
as  vntnesses  is  excluded.  Neither  will  the  law  permit  such  a 
judgment  by  default^  although  in  other  actions  the  silence  of 
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the  defendant  is  effectual  as  an  admission  in  favor  of  the  plain- 
tiff. The  fact  pleaded,  and  the  fact  stipulated,  is  the  vital  one 
in  the  case,  and  to  pennit  a  divorce  under  such  circumstances 
is  practically  to  concede  that  a  relation  in  the  continuance 
of  which  the  state  has  an  interest  may  be  dissolved,  as  it  was 
formed,  by  the  simple  agreement  of  the  parties, 

I  have  examined  the  cases  which,  as  cited  by  the  appellant, 
seemed  to  bear  upon  this  question,  but  find  none  which  re- 
quires a  different  conclusion  from  the  one  expressed-  In  my 
opinion,  therefore,  the  learned  court  below  did  not  err  under 
the  circumstances  of  this  case,  in  whatever  aspect  they  may  be 
viewed,  in  refusing  to  annul  the  marriage  between  the  plaintiff 
and  the  defendant  They  might  well  hold  that  the  plaintiff's 
case  was  not  proven,  or,  if  there  was  irregularity  in  the  pro- 
ceedings of  the  court  of  Ohio,  waive  it  in  a  spirit  of  comity, 
and  accredit  the  judgment,  rather  than  pronounce  a  relation 
which  for  nearly  twenty  years  the  parties  treated  as  lawful,  to 
have  been  adulteroua  They  might  also  hold  that  the  judicial 
proceedings  in  Ohio  were  effective,  and  that  the  interest  of 
society,  and  justice  to  the  parties,  required  that  respect  should 
be  given  them. 

I  think  the  order  appealed  from  should  be  affirmed,  and  the 
defendant  have  judgment  absolute,  dismissing  the  complaint 

MiLLEB  and  Finch,  JJ.,  concui: 
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SUPREME  COURT. 

The  Thboop  Grain  Cleaner  Company  and  Hiram  K  Ed- 
wards, sherifi  of  Onondaga  county,  plaintiff,  agt  H.  Cordb- 
Nio  Smith,  defendant 

Contract  for  the  gals  cf  penonal  properttf — When  the  title  to  a  demand  paneg  to 
(he  vendor — Attachment — W^ien  lien  created  hylevy — Whethw  a  tranrfer 
hoe  been  ^ected,  a  mixed  question  of  fact  and  law — Check  or  draft — Aatignr 
ment — How  much  must  be  done  to  make  an  effectual  amgnment  of  an  ac- 
count—Code  of  CivU  Procedure,  sections  677,  678,  679 — Attaching  creditor — 
Action  by  him  to  collect  the  demand  aUaehed — He  cannot  impeach  the  good 
faith  of  the  transfer  of  the  demand. 

Where  an  action  is  brought  by  an  attaching  creditor  jointly  with  the  sherifiF 
who  levied  the  attachment,  against  a  creditor  of  the  defendant  in  the  at- 
tachment, to  recover  a  claim  attached,  in  aid  of  the  attachment,  pursuant 
to  sections  677,  678  and  679  of  the  Code  of  Civil  Procedure,  and  which  is 
defended  upon  the  ground  that  the  demand  was  assigned  prior  to  the 
levy  of  the  attachment,  it  seems  inquiry  cannot  be  made  into  the  ques- 
tion whether  or  not  the  transfer  was  fraudulent  as  against  the  attaching 
creditor. 

No  lien  is  created  by  the  levy  of  an  attachment  upon  a  claim,  unless  the 
legal  title  to  the  demand  is  in  the  attachment  debtor  at  the  time  of  the 
levy. 

Where  there  hi^  been  no  formal  transfer  of  the  title  to  a  demand  levied 
upon  under  an  attachment,  it  becomes  a  mixed  question  of  fact  and  of 
la^  whether  or  not  a  transfer  has  been  effected. 

In  such  a  case,  whether  or  not  a  present  appropriation  of  a  debt  or  demand 
has  been  effected,  so  as  to  Qonstitute  a  legal  or  an  equitable  assignment,  is 
a  question  of  intention,  to  be  submitted  to  the  Jury,  as  matter  of  fact,  for 
their  determination,  upon  the  language  used  by  the  parties,  written  or 
verbal,  and  the  surrounding  facts  and  circumstances. 

A  check  or  inland  bill  of  exchange,  drawn  in  the  ordinary  form,  not  de- 
scribing any  particular  fund  or  using  any  words  of  transfer  of  tlie  whole 
or  any  part  of  a  demand  standing  to  the  credit  of  the  drawer,  does  not 
operate  as  an  assignment,  either  legal  or  equitable,  of  such  demand,  to 
have  the  effect  of  an  equitable  assignment,  the  draft  must  be  drawn  on  a 
particular  specified  fund  or  demand. 

Where  the  drawer  of  a  draft  for  a  demand  due  from  the  drawee  delivers  the 
draft  to  the  payee,  accompanied  with  propositions  of  sale,  which  are  ao- 
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oepted  by  the  payee,  and  their  minds  meet  on  the  terms  of  the  bargain, 
and  the  draft  is  delivered  and  received  as  a  mode  of  e£fecting  a  transfer  of 
the  title  of  the  claim  against  the  drawee,  the  title  would  pass,  although 
the  drawee  refused  to  accept  the  draft.  But  the  delivery  of  the  draft 
alone,  without  any  arrangement  relative  to  a  bargain  and  sale  of  the  de- 
mand, or  the  delivery  of  Uie  draft,  accompanied  with  propositions  of  sale, 
not  accepted  by  the  payee,  would  transfer  neither  the  legal  or  equitable 
title  to  the  demand. 

A  draft  made  and  delivered  to  the  payee  for  the  purpose  of  transferring  the 
title  of  a  claim  due  from  the  drawee,  and  the  payee  parts  with  no  value, 
and  relinquishes  no  rights  against  the  drawer,  the  draft  will  not  pass  the 
title  or  aifect  an  equitable  assignment  of  the  demand. 

A  diOM  in  action  may  be  assigned  by  parol,  but  to  constitute  such  an  assign- 
ment, there  must  be  a  surrender  of  all  control  over  the  demand  by  the 
creditor,  and  the  appropriation  of  it  by  the  purchaser  must  be  absolute 
and  unqualified. 

Where  on  a  proposed  sale  of  a  demand  no  part  of  the  purchase  price  is  paid 
by  the  purchaser,  an  agreement  that  the  price  shall  be  applied  to  a  prece-*^ 
dent  debt  owing  by  the  seller  to  the  buyer,  does  not  amount  to  a  payment 
of  the  purchase  money  as  required  by  the  statute  of  frauds,  unless  actually 
applied  by  giving  a  receipt  or  otherwise. 

How  much  must  be  done  to  make  an  effectual  asdgnment  of  an  account, 
query. 

Under  a  contract  for  the  supply  of  a  quantity  of  machinery,  the  purchaser 
is  under  no  obligation  to  make  any  payment  until  the  contract  has  been 
fully  performed  and  the  whole  of  the  machinery  delivered,  and  until  then 
the  purchaser  does  not  become  a  debtor  under  the  contract 

Fijih  Department,  Oeneral  Term,  January,  1886, 

This  was  a  reargument  of  a  motion  on  the  part  of  the  plain- 
tiff, after  nonsuit  for  a  new  trial  upon  case  and  exceptions, 
ordered  to  be  heard  in  the  first  instance  at  general  term.  This 
action  was  brought  on  the  9th  day  of  July,  1881,  by  authority 
of  an  order  granted  on  that  day,  upon  application  made  there- 
tor,  as  a  provisional  remedy,  under  title  3  of  chapter  7  of  the 
CJode  of  Civil  Procedure,  in  aid  of  an  attachment,  in  the  names 
of  the  plaintiff  in  the  attachment  and  the  sheriff  who  executed 
the  attachment,  jointly,  as  plaintiffs,  against  the  defendant,  a 
debtor  of  the  defendant  in  the  attachment,  to  recover  a  claim 
attached  in  the  hands  of  the  defendant,  as  such  debtor,  and 


3 


292  HOWARD'S  PRACTICE  REPORTS. 

Throop  Grain  Cleaner  Company  agt.  Smith. 

reduce  it  to  the  possession  of  the  sheriff,  to  answer  any  judg- 
ment that  might  be  recovered  in  the  attachment  suit 

The  plaintiff,  the  Throop  Grain  Cleaner  Company,  brought 
an  action  on  the  6th  day  of  May,  1881,  in  this  courts  foi 
Cayuga  county,  by  attachments  against  one  Edward  P.  AUia 
{trading  and  doing  business  under  the  name  or  style  of  K  P. 
Allis  &  Co.,  at  Milwaukee,  Wis.,  his  place  of  residence),  as 
defendant,  to  recover  the  sum  of  $4,000  and  interest,  due  on  a 
contract  for  the  manufacture,  by  AUis,  of  certain  milling  ma- 
chinery. 

This  defendant,  Smith,  who  resided  in  Onondaga  county, 
was  indebted  to  Allis  in  the  sum  of  $4,100  for  certain  milling 
machineiy  sold  and  delivered  to  him  by  Allis,  under  the  fol- 
lowing agreement: 

m 

"  This  indenture,  made  this  4th  day  of  April,  1881,  by  and 
between  Edward  P.  Allis  &  Co.,  of  Milwaukee,  Wis.,  parties  of 
the  first  part,  and  BL  C.  Smith,  comprising  the  firm  of  EL  0. 
Smith,  of  Marcellus,  N.  Y.,  party  of  the  second  part> 

"  Witnesseth,  that  the  said  party  of  the  first  part,  in  consid.- 
eration  of  the  sum  hereinafter  stated,  to  be  paid  to  them  by  the 
party  of  the  second  part,  at  the  times  and  in  the  manner  here- 
inafter stated,  agree  to  manufacture  and  furnish,  at  Milwaukee, 
Wis.,  1  o.  b.  cars,  all  to  be  good  material  and  workmanship, 
the  following  articles,  to  wit: 

"Three  double  set  of  corrugated  rolls,  in  Gray's  pat 

noiseless  frames $1,800  00 

Two  dou\)le  set  of  smootii  iron  rolls,  in  Gray's  pat 

noiseless  frames 1,000  00 

Four  No.  1  Smith  purifiers,  C.  $350,  less  25  per 
cent 

Doufour  s  bolting  cloth,  20  per  cent  disc,  price  list. 

"  E.  P.  Allis  k  Co.  guarantee  H.  C.  Smith  that  the  three 
double  set  of  corrugated  rolls  will  reduce  the  wheat  and  clear 
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the  bran  for  100  to  125  barrels  of  flour  in  twenty-four  hours 
for  winter  wheat 

"  Also  that  Mr.  Gray  shall  visit  the  mill 

"  And  they  also  agree  to  furnish  plans  of  the  arrangement  of 
machinery  and  work  at  cost  within  thirty  days  from  this  date, 
if  so  desired. 

"  And  the  party  of  the  second  part  hereby  agrees  to  pay  for 
said  articles  as  follows,  to  wit : 

"  Cash  on  receipt  of  goods. 

"  It  is  hereby  agreed  that  said  E.  P.  AUis  &  Co.  are  to  use 
their  best  endeavors  to  have  said  articles  ready  for  shipment  at 
the  time  stated  herein,  and  also  that  they  shall  be  of  a  stated 
quality,  but  they  are  not  to  be  held  liable  for  any  pecuniary 
damage  in  either  case,  except  to  make  good  any  unmerchant- 
able defect  which  may  be  proved  to  exist  in  said  articles  when 
furnished 

"In  testimony  whereof,  the  said  parties  have  hereunto  set 

their  hands  this  4th  day  of  April,  1881. 

(Signed)  "EDWAED  P.  ALLIS  &  CO. 

"H.  0.  SMITH. 
"Witness: 

"W.  D.  Gray. 

"  L.  V.  Eathbun." 

The  attachment  was  issued  to  the  sheriff  of  Onondaga 
county,  one  of  the  plaintiflfa  herein,  and  delivered  to  him  on 
the  7th  day  df  May,  1881. 

The  sheriff,  on  the  same  day,  levied  the  attachment  upon  a 
part  of  the  machinery  sold  and  delivered  by  Allis  to  Smith 
under  their  contract,  in  the  hands  of  the  railroad  company  as 
the  property  of  Allis,  the  title  to  which,  in  an  action  brought 
by  Smith  against  the  sheriff  to  recover  it,  was  held  by  this 
court  in  Smith  agt  Edwards^  sheriffs  <tc  (29  Hurij  439),  to  have 
previously  passed  to  Smith. 

On  the  21st  day  of  May,  1881,  the  sheriff  levied  the  attach- 
ment upon  the  clatm  due  Allis  from  Smith  as  the  purchase 
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price  of  the  machinery  under  their  contract,  in  the  hands  of 
Smith,  who  had  not  paid  the  same,  in  the  usual  way  by  making 
demand,  serving  a  certified  copy  of  the  warrant,  giving  notice, 
making  and  filing  inventory,  &a  Smith  refused  to  pay  the 
claim  to  the  sheriff  and  retained  the  money  due  thereon. 

Service  by  publication  was  made  upon  Allis  in  the  attach- 
ment suit,  and  on  the  16th  day  of  August,  1881,  judgment  was 
entered  and  docketed  therein  in  Cayuga  county  against  AUia 
for  $4,364.48,  and  a  transcript  thereof  entered  in  Onondaga 
county  and  execution  issued  thereon  to  the  sheriff  of  that 
county  on  the  17th  day  of  August,  1881,  who,  on  the  same 
day,  demanded  payment  upon  such  execution  of  the  claim 
levied  upon  under  the  attachment,  to  secure  payment  of  the 
judgment  from  the  defendant  Smith,  who  had  not  paid  the 
claim  to  any  one,  and  in  whose  hands  it  was  attached,  who 
refused  to  comply  with  such  demand,  and  thereupon  this  action 
was  brought 

In  answering,  the  defendant  allied,  as  the  principal  defense, 
the  assignment  of  this  claim  against  him  by  Allis  to  the  Far- 
rell  Foundry  and  Machine  Company  of  Ansonia,  Cona,  prior 
to  the  issuing  of  the  attachment,  or  the  levy  of  said  claim  there- 
under, or  the  execution  thereof,  and  that  such  assignment 
was  made  in  good  faith,  and  for  a  valuable  consideration,  and 
vested  the  title  to  the  claim  in  the  Farrell  Company,  and  that 
Allis  then  had  no  interest  in  the  claim. 

This  transfer  was  attempted  to  be  effected  by  means  of  two 
ordinary  drafts,  drawn  on  the  10th  day  of  May,  1881,  by  Allis 
on  Smith,  payable  to  the  order  of  the  Farrell  Company,  one  for 
$1,050  and  one  for  $2,800,  and  mailed  to  the  Farrell  Company 
on  that  day  inclosed  in  a  letter  of  that  date,  and  to  be  empha- 
sized by  two  letters  written  and  mailed  on  that  day  by  Allis, 
after  the  letter  inclosing  the  drafts,  one  to  Smith  and  one  to 
the  Farrell  Company,  by  a  letter  received  from  the  Farrell 
Company  by  Allis  &  Co.,  dated  May  18,  1881,  and  by  the  testi- 
mony of  Allis  and  his  son  asserting  a  prior  indebtedness  from 
Allis  to  the  Farrell  Company,  exceeding  the  amount  of  the 
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drafts,  tliat  credit  was  given  Allis  for  the  drafts,  and  that  Allia 
acted  in  good  faith  in  making  the  drafts  and  taming  the  claim 
over  to  the  Farrell  Company. 

It  appears  that  Allis  and  the  Farrell  Company  had  dealings 
and  stated  periods  for  accounting,  the  Farrell  Company  on  the 
first  of  each  month  sending  Allis  a  monthly  statement  for  the 
preceding  month,  and  Allis  settling  as  per  such  statements 
with  his  notes,  &a,  it  being  a  settlement  once  a  month  These 
two  drafts  do  not  appear  on  the  monthly  statements  of  the  Far- 
rell Company  either  for  May  or  Juna  On  December  19,  1881, 
seven  months  after  the  claim  was  attached,  an  examination  of 
the  books  of  the  Farrell  Company  was  made,  and  these  two 
drafts  did  not  appear,  nor  had  credit  been  given  Allis  for  them. 
On  the  9th  day  of  June,  1881,  after  the  attachment  was  levied 
upon  the  property.  Smith  notified  Allis,  at  Milwaukee,  by  tele- 
gram of  the  seizura  On  the  10th  day  of  May,  1881,  after 
receiving  such  notice,  and  with  full  knowledge  of  the  attach- 
ment suit,  Allis  and  his  son  had  a  consultation  for  the  purpose 
of  devising  some  scheme  whereby  the  Throop  Company  might 
be  defeated  from  levying  the  attachment  upon  this  claim,  and 
as  a  result  thereof,  these  drafts  were  made  and  letters  sent  to 
the  Farrell  Company.  Prior  to  this  there  had  been  no  commu- 
nication in  any  form,  between  Allis  and  the  Farrell  Company, 
regarding  the  Smith  claim  or  the  transfer  thereof.  Two  drafts 
were  made  because  all  the  machinery  had  not  been  delivered, 
and  the  smaller  draft,  representing  the  property  delivered,  Smith 
would  pay  at  once,  but  the  other  he  would  not  pay  until  he  re- 
ceived the  balance  of  the  property.  The  balance  of  the  prop- 
erty was  not  delivered  until  after  the  claim  was  attached.  The 
drafts  were  not  paid  until  September  10,  1881,  and  after  this 
action  was  commenced.  The  drafts  were  forwarded  for  collec- 
tion for  Allis  by  the  Farrell  Company,  as  directed  by  Allis  and 
in  accordance  with  the  instructions  given  by  Allis  to  Smith, 
for  their  payment  on  the  16th  day  of  May.  After  the  drafts 
were  received  by  the  Farrell  Company,  Smith  requested  Allis 
to  allow  in  reduction  of  the  drafts  a  claim  for  commissions  on 
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the  machinery  he  had  purchased,  due  one  Rathbum,  and  which 
he  had  paid,  of  $385.  And  Allis  made  the  reduction  on  the 
17th  day  of  May.  Allis  consulted  with  and  sent  his  attorney, 
and  went  himself  to  Syracuse  after  the  levy  of  the  attachment, 
to  arrange  to  contest  the  attachment,  arranged  with  the  Farrell 
Company  for  and  provided  the  indemity  to  Smith,  under  which 
he  was  induced  to  pay  these  drafts,  and  retained,  instructed 
and  paid  the  attorneys  who  represented  Smith  in  the  action  to 
recover  the  property  attached,  and  in  the  defense  of  this  action, 
directed  and  controlled  every  step  that  was  taken,  from  the  time 
the  attachment  suit  was  commenced,  May  6,  1881,  to  the  time 
the  claim  was  finally  paid  by  Smith,  on  September  10,  1881, 
four  months  after  the  claim  was  attached,  in  the  hands  of 
Smith,  and  after  the  claim  was  paid  to  the  Farrell  Company, 
prior  to  which  time  no  credit  had  been  given  for  it,  or  applica* 
tion  made  of  it  to  Allis,  by  the  Farrell  Company.  Allis  di- 
rected the  money  applied  on  his  notes,  coming  due  the  12th 
and  18th  of  September,  and  the  Farrell  Company  desired  to 
apply  it  on  the  note  of  Allis,  coming  due  October  1st  What 
was  done  with  the  money  does  not  appear.  As  late  as  the  19th 
day  of  December  it  had  not  passed  to  the  credit  of  Allis  on 
the  books  of  the  Farrell  Company. 

After  the  evidence  was  closed,  the  defendant  moved  for  a 
nonsuit,  on  the  grounds — 

First  That  the  complaint  waa  unproved. 

Second.  That  the  evidence  was  undisputed,  that  the  attached 
claim  was  transferred,  accepted  and  Smith  notified  of  the  ac- 
ceptance, and  hence,  there  was  nothing  upon  which  the  attach- 
ment became  a  lien  by  being  served. 

The  plaintiffs,  on  the  contraiy,  insisted  and  submitted — 

First  That  it  appeared  there  had  been  no  transfer  of  the 
claim,  and  that  upon  the  evidence  they  were  entitled  to  have 
the  jury  instructed  to  find  a  verdict  in  their  favor. 

Second,  That  they  were  entitled,  upon  the  whole  evidence,  to 
go  to  the  jury  upon  the  question  whether  there  had  been  any 
transfer  at  all  of  the  claim  attached. 
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ThirdL  That  they  were  entitled,  upon  the  whole  evidence, 
to  go  to  the  jury  upon  the  question,  that  if  a  transfer  of  the 
claim  had  been  made,  whether  it  was  made  in  good  faith,  or 
fraudulently,  and  for  the  purpose  of  cheating  and  defrauding 
the  creditors  of  AUis,  and  especially  the  Throop  Company. 

The  court  ruled  against  the  plaintiffs  upon  each  and  all  the 
said  propositions  and  granted  the  defendant's  motion  for  a  non- 
suit 

To  which  rulings  and  decisions  the  plaintifEs  excepted. 

And  the  case  was  thereupon  directed  to  be  heard  in  the  first 
instance,  at  general  term,  upon  case  and  exception. 

This  court  granted  a  new  trial  at  the  October  term,  1884 
{Throop  agt  Smith,  84  Hun,  91> 

And  at  the  January  term,  1885,  on  application  of  the  de- 
fendant, this  reargument  was  granted  on  the  authority  of  Ar^ 
ihany  agt  Wood  (96  N.  Z,  180> 

BoUin  Trouy,  for  plaintifiia. 

L  The  provisions  of  the  Code  of  Civil  Procedure  constitute 
a  complete  system  for  the  collection  of  debts  by  attachment 
{sees.  635,  mb.  1,  636,  ^wi.  2,  641,  644,  648,  649,  sub.  3,  650, 
654,  655,  677,  678). 

The  claims  involved  were  of  the  character  contemplated  by 
:ind  the  proceedings  had  were  in  exact  conformity  to  the  re- 
quirements of  these  provisions  of  the  Code  {Bills  agt  Nat,  Park 
Rink,  89  K  Y.,  343 ;  Gibson  agt  NaL  Park  Bank,  98  id,  SI] 
Bowie,  sheriff,  agt  Arnold,  31  Hun,  256 ;  Hall  agt  Brooks,  23 
id.,  577;  Anthony  agt  Wood,  29  id,  239;  Oreen  agt  Stem,  1 
City  Ct,  460;  Kelly,  sheriff",  agt  Brensig,  33  Barb,,  123;  Mer- 
chants and  Traders^  Bank  agt  Dakin,  50  id,  587;  Lansing, 
sheriff,  agt  Street&r,  57  id,  33). 

n.  There  was  no  assignment  or  transfer  of  the  claim  at  the 
time  the  attachment  was  levied,  as  matter  of  law. 

If  any  indebtedness  existed  at  the  time  from  Allis  to  the 
Vol.  m  38 
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Farrell  Company  it  was  a  precedent  debt     There  was  no  new 
•consideration  nor  anything  parted  with,  or  surrendered  or  can- 
celled, at  the  time. 

And  it  has  long  been  settled  that  no  person  can  claim  title, 
as  bcfna  fide  holder,  who  receives  a  bill  or  note  on  account  of 
a  precedent  debt  {Stalker  agt  McDonaM^  6  Hill,  93 ;  Bank  of 
Salina  agt  Babcock^  21  TTencl,  499 ;  Bajik  of  Sandusky  agt 
Scoville,ji4:  id,  115;  Torley  agt  Zee,  12  JV^  Z,  551,  555;  Van 
Beusen  agt  Badcliff,  17  ii,  580,  588 ;  Phoenix  Ins.  Co.  agt 
Church,  81  id,  218,  222> 

IIL  There  was  no  assignment  or  transfer  of  the  claim  at  the 
time  the  attachment  was  levied,  as  matter  of  fact,  and  this  ques- 
tion should  have  been  submitted  to  the  jury. 

The  transfer  attempted  to  be  made  was  by  means  of  the  two 
-drafts.     All  the  letters  were  written  aftei  the  drafts  were  made, 
except  one,  and  were  incident  to  the  transfer. 

No  previous  arrangement  was  made  with  the  Farrell  Com- 
pany for  any  transfer. 

The  attachment  debtor  sent  the  drafts  to  the  Farrell  Company 
for  collection,  and  requested  them  to  give  credit  for  the  same 
on  their  books.  This  was  not  done,  and  on  the  19th  day  of 
December,  seven  months  after,  had  not  been  dona  Two  drafts 
were  made,  one  for  $1,050,  and  one  for  $2,800,  because  the 
machinery  had  not  all  been  delivered,  the  smaller  draft  repre- 
senting the  machinery  delivered,  Allis  stated  would  be  paid  by 
.  Smith  at  once,  but  the  other  he  would  not  pay  until  he  received 
the  balance  of  the  property.  The  drafts  were  forwarded  by  the 
Farrell  Company  for  collection,  with  instructions  to  the  bank  to 
which  they  were  forwarded  to  hold  the  larger  draft  and  not 
present  it  until  the  balance  of  the  machinery  was  received  by 
Smith.  This  course  was  pursued.  Smith  on  receiving  notice 
of  the  drafts  from  Allis  refused  to  accept  or  pay  them  until  he 
had  received  all  the  machinery,  and  a  claim  of  Rathbun  s  for 
$385  he  had  paid  was  deducted,  and  he  was  indemnified  against 
the  attachment  proceedings  and  the  replevin  suit  brought  at  the 
request  of  Allis.     This  reduction  being  made  and  indemnity 
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given,  Smith,  on  the  10th  day  of  September,  and  after  this 
action  was  commenced,  paid  the  $3,465,  the  balance  of  the 
claim.  The  balance  of  the  machinery  represented  by  the  larger 
draft  was  not  shipped  by  the  Farrell  Company,  or  received  by 
Smith,  until  after  the  attachment  was  levied  upon  the  claim,  • 
■over  four  months  before  Smith  paid  the  claim.  Up  to  the  time 
the  claim  was  paid,  no  arrangement  had  been  made  between 
AUis  and  the  Farrell  Company  as  to  how  the  money  should  be 
disposed  of  by  the  Farrell  Company.  They  then  corresponded 
on  that  subject,  but  so  far  as  the  record  shows  no  agreement 
has  yet  been  made  for  its  disposition,  and  the  Farrell  Company 
hold  it  as  collection  agents,  for  and  subject  to  the  directions  of 
AUis  and  as  his  money. 

It  takes,  in  this  case,  three  to  make  a  bargain,  and  since  there 
was  no  acceptance  or  application  of  the  drafts  by  the  Farrell 
•CJompany  in  the  manner  directed  by  AUis  when  he  sent  the 
-drafts,  and  Smith  did  not  accept  them  untU  after  the  levy  of 
the  attachment,  the  claim  was  secured  under  that  levy,  unaf- 
fected by  this  pretended  transfer.     This  must  certainly  be  the 
•case  as  to  the  position  of  the  claim  covered  by  the  larger  draft 
{BiUs  agt  Natl  Park  Bank,  89  K  Z,  848 ;  Qibs<m  agt  Nat'l 
Park  Bank,  98  id.,  87 ;  Sidenbach  agt  miey,  2  How.  ^K  >S], 
143 ;  Blaut  agt  Gabler,  77  'N.  T.,  461 ;  JuiUiard  agt  Chaffee, 
'S2  id,  587 ;  PoweU  agt  PtrmU,  71  id.,  71.) 

The  Farrell  Company  could  only  enforce  collection  from 
Smith  by  virtue  of  his  acceptance,  and,  therefore,  both  the  con- 
.sideration  of  the  drafts,  as  between  AUis  and  the  FarreU  Conj- 
pany,  and  the  condition  and  extent  of  their  acceptance,  or 
whether  he  accepted  at  all,  were  proper  and  material  subjects 
•of  inquiry  and  submission  to  the  jury  {Brill  agt  Tutth,  81 N.  Y., 
454 ;  Ehrics  agt  De  Mill,  75  id,  320 ;  Risley  agt  SmiiK  64  id, 
.576 ;  Gallager  agt  Nichols,  61  id,  435 ;  Hunger  agt  Shannon, 
id,  251;  Shaver  agt  The  Western  Union  Tel  Go,,  57  icL,  459). 

Besides  these  drafts  could  not  effect  a  transfer  of  the  claim, 
.as  they  were  in  the  usual  form,  and  were  not  by  their  terms 
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drawn  on  any  specific  fund  or  demand  {Attorney- Qeneral  agt 
The  Gcmtinenial  Life  Ins,  Co.,  71  N.  Z,  325> 

The  question  should  have  been  submitted  to  the  jury, 
whether,  if  a  transfer  of  the  claim  had  been  made,  it  was  made 
in  good  faith  or  fraudulently,  and  for  the  purpose  of  defrauding 
the  plaintiflE  in  the  attachment  {Lansing,  Sheriff,  agt  Streeter,  57 
Barb,,  33 ;  The  Merchants^  and  Traders^  Bank  agt.  Dakin,  50 
id.,  687 ;  Anthony  agt  Wood,  29  Hun,  239  ;  Klinck  agt  KeUey, 
Sheriff,  63  Barb,,  622 ;  Rinchey  agt  Stryker,  28  K  Y,,  46> 

In  Thurber  agt  Blank  (50  K  Y,,  80),  and  Castle  agt  Leicis 
(78  K  Y.,  131),  upon  which  the  decision  in  Anthony  agt  Wood 
(96  K  Y,  180),  was  based,  the  question  of  fraudulent  transfers 
was  not  involved. 

Bills  agt  National  Park  Bank  (89  Nl  Y,  343),  was  an  action 
not  unlike  this,  and  the  court  very  pertinently  remarks :  "  If 
claims  can  be  attached  only  by  service  of  the  attachment  upon 
the  attachment  debtor,  and  the  actual  seizure  of  the  claim  while 
he  holds  them,  then  a  fraudulent  debtor  may  easily  place  his 
creditors  at  defiance  by  conceaUng  himself,  or  absenting  himself, 
from  the  state,  and  though  his  debtors  remain  within  the  juris- 
diction of  the  court,  the  debts  cannot  be  attached ;  or  he  may, 
after  the  attachment  has  been  served  upon  his  debtor,  make  a 
fraudulent,  sham  or  merely  formal  transfer,  and  thus  defeat  the- 
attachment  Such  has  not  been  generally  understood  to  be  the 
law  of  the  state,  and  is  not  now  the  law." 

This  case  was  again  before  the  court  of  appeals  {Oibson  agt 
National  Park  Bank,  98  N  Y,  87),  where  the  former  decision 
(89  N  Y,  343),  was  reaffirmed,  and  the  case  of  Anthony  agt 
Wood  applied. 

This  bank  case  clearly  sustains  the  position  that  this  claim 
was  properly  attached  in  the  hands  of  Smith,  as  it  was  levied 
before  he  accepted  or  paid  the  drafts,  or  the  amount  to  be  paid 
was  agreed  upon  or  fixed,  or  the  property  constituting  the  con- 
sideration of  the  claim  was  received,  or  any  arrangement  was 
made  for  the  application  or  disposition  of  the  money,  and  after 
this  action  was  commenced  {Anderson  agt  Hun,  5  Hun,  851;. 
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Raymond  agt  Richmondy  78  K  PI,  351 ;  Turners  Casej  1  Smithes 
It.  C,  1,  and  notes). 

But  the  defendant  has  himself  presented  this  issue  of  fraud. 

The  answer  sets  up  as  new  matter  the  transfer,  and  alleges 
that  it  was  made  in  good  faith  and  for  a  valuable  consideration. 
The  issue  thus  presented,  the  defendant  was  bound  to  sustain 
by  evidence  (see  Gibson  agt  National  Park  Bank,  98  N.  Y,,  87), 
and  proofs  were  given  by  him  to  sustain  this  issue,  and  the 
plaintiflEs  were,  therefore,  entitled  to  meet  such  proofs  and  to 
have  the  question  submitted  to  the  juiy  on  the  evidence  pro 
and  C07L 

Besides,  to  this  issue  no  reply  is  required,  and  it  is  to  be 
deemed  controverted,  and  the  plaintiffs  are  entitled  to  traverse 
or  avoid  it  by  proofs  on  their  part  {Code  Civil  Pro.j  sec  522). 

If,  under  all  the  facts,  this  action  can  be  defeated,  then  the 
attachment  creditor  is  utterly  remediless  under  the  laws  of  this 
state,  to  which  he  has  a  right  to  seek  a  remedy.  The  attach- 
ment debtor  and  his  alleged  assignee  are  both  non-residents  of 
and  without  property  in  this  state  and  the  law  provides  no 
mode  under  which  jurisdiction  can  be  obtained  against  them 
whereby  proceedings  to  set  aside  the  alleged  assignments  can 
be  taken  or  enforced  Both  the  attachment  debtor  and  his 
Alleged  assignee  have  furnished  ample  and  available  indemnity 
to  this  defendant  to  secure  him  against  any  recovery  that  may 
be  had  against  him  in  this  action,  and  the  action  should  be 
sustained,  for  the  facts  appearing  in  the  proofs  establish .  a 
fraudulent  transfer  of  this  claim  beyond  any  question,  under 
the  rules  of  law  too  well  known  to  require  a  reference^  And 
the  assignees,  although  possessed  with  full  knowledge  of  all  the 
facts  surrounding  these  transactions,  have  not  seen  fit  to  ask  to 
be  impleaded,  and  submit  themselves  to  the  jurisdiction  of  this 
court,  as  they  could  and  should,  had  they  any  rights  to  protect 
{Cbde  Civil  Pro,^  sec  820;  Steuben  County  Bank  agt  AlhergeVj 
56  How.,  846 ;  BiUs  agt  National  Park  Bank,  89  N.  Z,  343 ; 
Johnston  agt  Stimmel^  id,,  117 ;  B.  and  0,  R,  R  Co,  agt  Ar- 
ifiur,  90  ii,  243> 
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And  it  is  submitted  upon  the  whole  case^  that  the  former 
decision  (34  Hun^  91)  should  be  reaffiimed  and  a  new  trial 
granted,  with  costs  to  abide  event 

Waters^  McLcaiuxn  &  DiUaye^  for  defendant 

I.  The  plaintiffs  right  of  action  depended  solely  upon  the 
title  acquired  by  the  sheriff,  by  virtue  of  his  levy  of  an  attach- 

•  ment,  issued  in  an  action  wherein  the  plaintiff's  company  were 
plaintiflfa  and  Edward  P.  AUis  was  defendant  The  levy  was 
made  on  the  21st  day  of  May,  1881,  upon  the  chose  in  action 
described  in  the  pleadings. 

II.  Upon  the  day  of  the  levy,  or  rather  the  attempted  levy, 
the  defendant,  Smith,  did  not  owe  the  defendant  in  the  attacli- 
ment  action  the  claim  in  suit,  as  it  had  been  transferred  before 
the  levy  of  the  attachment 

III  The  transfer  operated  as  an  equitable  transfer  of  the 
claim  to  the  Farrell  Foundry  and  Machine  Company,  of  An- 
sonia,  Connecticut,  from  the  delivery  of  the  draft  and  letters 
dated  May  10,  1881,  to  wit,  May  13th,  and  from  that  date  the 
Fan'ell  Foundry  and  Machine  Company  had  a  perfect  r?ght  of 
action  to  recover  said  debt  of  Smith  {Brill  et  al  agt  TuUle,  81 
K  Y,,  454 ;  Lezms  agt  Berry,  64  Barb.,  593 ;  Parker  agt  City 
of  Syracuse,  31  N,  Y,,  376;  Risley  agt  The  Phoenix  Bank,  etc,. 
83  id.,  318;  People  ex  rel  agt  Controller,  77  id.,  45). 

IV.  The  creditor  can  maintain  no  action  under  the  attach- 
ment which  could  not  be  maintained  by  the  defendant  in  the 
attachment  suit  {Thurher  agt  Blank,  50  N.  Y,  80,  86).  And 
neither  the  creditor  in  the  attachment  suit  nor  the  sheriff  can 
either  maintain  an  action  or  defend  one,  upon  the  ground  that . 
the  chose  in  action  was  fraudulently  transferred  {Castle  agt 
Lewis,  78  K  Y,  131,  137;  Anthmy  agt  Wood,  96  id.,  180> 
The  motion  for  a  new  trial  should  be  denied,  with  costa 

Barker,  J. —  If  Allis  &  Co.  sold  and  transferred  the  debt  in^ 
suit  to  the  Farrell  Company  before  the  attachment  was  levied 
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thereon,  then  this  action  cannot  be  maintained,  although  such 
sale  was  void  in  law  as  against  the  attaching  creditor.  We  all 
concur  in  this  proposition,  on  the  authority  of  Antliony  agt 
Wood  (96  N.  Y„  180),  Pinchey  agt  Striker  (28  id.,  45> 

The  attachment  could  become  a  lien  only  upon  such  chases 
in  action  as  belonged  to  the  debtor  at  the  time  of  the  levy. 
Whether  or  not  there  was  such  a  transfer  of  the  title  to  the 
demand  in  question  as  the  defendant  now  sets  up  was  a  mixed 
question  of  fact  and  law. 

The  sheriff  sought  to  make  a  levy  on  the  21st  of  May,  1881, 
by  leaving  a  proper  notice  with  the  defendant  Allis  &  Co., 
being  non-residents.  *  Up  to  this  time  all  the  negotiations  relat- 
ing to  a  sale  and  transfer  had  been  carried  on  by  correspond- 
ence between  Allis  &  Co.  and  the  Farrell  Company.  From 
their  letters,  and  the  attending  circumstances,  the  fact  in  issue  is 
to  be  determined.  It  may  be  conceded  that  Allis  &  Co.  were 
desirous  to  divest  themselves  of  all  title  to  their  demand  against 
the  defendant,  with  a  view  of  placing  it  beyond  the  reach  of 
the  attachment  proceedings*  But  this  they  could  not  accom- 
plish without  the  assent  of  the  Farrell  Company  to  become  a 
purchaser  and  to  take  the  title. 

On  this  question,  in  my  judgment,  the  evidence  is  not  con- 
clusive, and  the  case 'should  have  been  submitted  to  the  jury 
for  their  determinatioa  The  acts  of  Allis  &  Co.,  standing 
alone,  could  not  affect  a  transfer.  They  never  executed  any 
paper  which  in  form  constituted  a  sale  and  assignment  of  the 
debt  to  the  Farrell  Company.  The  negotiations  relative  to  the 
sale  were  commenced  by  Allis  &  Co.,  and  at  most  was  a  propo- 
sition on  their  part  to  sell  and  transfer  the  debt  to  the  Farrell 
Company.  Therefore,  at  the  time  of  the  levy,  the  title  was  still 
in  Allis  &  Co.,  unless  prior  to  that  their  proposition  had  been 
accepted  by  the  Farrell  Company,  and  became  the  purchaser 
and  assignee  of  the  demand. 

In  terms,  the  latter  company  never  consented  to  purchase 
the  demand  and  take  the  title  thereto.  Neither  did  thev  do 
any  act  on  their  part  which  the  court  can  say  as  a  matter  of 
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law  was  an  agreement  to  purchase  the  demand  against  the 
defendant  Smith.  In  their  first  letter,  under  date  of  May  10th, 
inclosing  the  two  drafts,  Allis  &  Co.  made  the  request  of  the 
Farrell  Company  to  credit  their  account  with  the  amount  of 
the  drafts.  In  a  reply  written  three  days  thereafter,  the  Farrell 
Company  acknowledged  the  receipt  of  the  drafts  and  stated 
that  they  had  been  forwarded  "for  collection,"  and  that  they 
"will  report  when  drafts  are  paid."  The  letter  of  Allis  &  Co. 
does  not  intimate  a  desire  to  sell  the  debt  against  which  the 
drafts  were  drawn.  In  the  usual  and  ordinary  course  of  busi- 
ness between  merchants  and  traders,  the  drafts  would  be  re- 
garded as  sent  for  collection,  and  as  a  means,  when  paid  by  the 
drawee,  of  placing  funds  in  the  hands  of  the  payee  for  the  pur- 
poses indicated  in  the  letter  of  instruction. 

It  also  appears  that  on  the  same  day  their  first  letter  was 
dated,  Allis  &  Co.  sent  another  letter  to  the  Farrell  Company 
relative  to  the  drafts  which  were  inclosed  in  the  first,  in  which 
they  say :  "  Our  people  to-day  send  drafts  on  Smith  for  amount 
due  from  him.  We  chaige  the  amount  to  you  in  general  ac- 
count, and  want  you  to  credit  the  same  and  collect  it  Please 
have  no  error  in  receiving  and  treating  the  drafts  as  belonging 
to  you."  It  does  not  clearly  appear  from  the  evidence  that 
this  letter  had  been  received  by  the  Farrell  Company  when 
they  sent  their  letter  of  the  13th,  to  which  reference  has  been 
made.  If  it  was  in  hand  at  that  time,  the  fact  that  in  their 
reply  they  wholly  omitted  to  refer  to  the  contents  of  the  last 
letter  written  by  Allis  &  Co.,  has  much  significance  as  indicat- 
ing that  they  did  not  assent  to  the  proposition  to  treat  the 
drafts  as  their  own,  and  this  is  the  more  so  when  considered  in 
connection  with  the  fact  that  they  never  did  credit  Allis  &  Co. 
with  the  drafts,  and  the  evidence  tends  to  show  that  they  did 
not  treat  them  as  their  own  until  the  drawee  had  accepted  and 
paid  the  same,  which  was  after  the  levy  made  by  the  sheriflE. 
If  in  fact  the  last  letter  was  received  by  the  Farrell  Company, 
after  they  had  sent  the  one  under  the  date  of  the  13th  of  May, 
then  the  same  significance  may  be  given  to  their  omission  to 
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acknowledge  its  receipt,  or  reply  to  the  same  in  any  manner 
until  after  the  attachment  was  servei  It  was  for  the  jury  to 
say  whether  the  omission  on  the  part  of  the  Farrell  Company 
to  reply  to  the  letter  amounted  to  an  assent  upon  their  part  to 
accept  the  proposition  of  Allis  &  Co.  to  become  the  purchaser 
of  the  debt  against  the  defendant  Smith.  The  letter  of  the 
19th  of  May,  written  by  the  Farrell  Company  to  the  defendant, 
in  which  they  stated  that  they  have  credited  Allis  k  Co.  with 
the  drafts,  and  that  they  were  the  owners  of  the  same,  is  not 
conclusive  evidence  in  the  face  of  the  other  circun^tances,  that 
they  had  assented  to  become  purchasers  before  the  levy  of  the 
attachment  It  was  not  addressed  to  Allis  k  Co.,  and  whether 
it  was  received  by  Smith  before  the  attachment  was  levied, 
does  not  appear.  As  a  matter  of  fact,  the  account  of  Allis  k 
Ca  had  not  been  credited  with  the  amount  of  the  draf  ta  As 
against  the  evidence  on  which  the  defendant  relies  for  the  pur- 
pose of  showing  title  in  the  Farrell  Company,  at  the  time  of  the 
levy,  there  are  many  facts  and  circumstances  which  would 
have  justified  the  jury  in  reaching  the  conclusion  that  the  latter 
never  assented  to  the  proposed  sale  and  did  not  become  a  pur- 
chaser of  the  claim  prior  to  the  levy.  The  defendant  Smith 
was  not  a  debtor  to  Allis  k  Ca  at  the  time  the  drafts  were 
drawn  and  forwarded  to  the  Farrell  Company.  The  contract 
to  supply  machinery  was  then  imexecuted  in  part,  and  the  de- 
fendant was  under  no  obligation  to  make  any  payment  until  it 
was  fully  peif ormed,  and  he  assumed  that  position  on  refusing 
to  accept  the  drafts.  There  is  another  circumstance  indicating 
that  Allis  k  Co.  did  not  regard  that  they  had  surrendered  all 
control  over  the  contract  with  the  defendant,  for  as  late  as  the 
17th  of  May  they  agreed  with  Smith  to  abate  from  the  contract 
the  sum  of  $386,  against  which  their  draft  was  drawn.  After 
the  levy  was  made,  and  in  a  letter  dated  May  80th,  the  Farrell 
Company  assent  to  that  arrangement 

There  is  also  evidence  which,  I  think,  tends  to  show  that 
after  the  levy  was  made,  and  before  the  defendant  paid  the 
Vol.  m. '  89 
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drafts,  Allis  &  Ca  gave  their  notes  to  the  Farrell  Company  for 
balances  found  due  from  them  without  deducting  therefrom,  or 
claiming  the  right  to  do  so,  the  amount  of  the  drafts,  and  thus 
indicating  that  it  was  not  the  intention  of  the  Fairell  Company 
to  treat  the  drafts  as  so  much  paid  on  their  account  against 
Allis  &  Ca 

If  the  Farrell  Company  consented  to  accept  the  proposition 
made  to  them  by  Allis  &  Ca  to  purchase  the  drafts,  and  the 
minds  of  the  parties  met  on  the  terms  of  the  bargain,  and  the 
drafts  were  sent  and  delivered  to  the  payee,  as  a  mode  of  effect- 
ing the  transfer,  the  title,  doubtless,  did  pass  as  between  those 
parties,  although  the  drawee  refused  to  accept  the  sama  But 
sending  forward  of  the  drafts  alone,  without  any  further  arrange- 
ment between  the  parties  relative  to  a  bai^n  and  sale  of  the 
debt,  would  not  be  sufficient  to  transfer  either  the  legal  or 
equitable  title  thereta 

A  check  or  inland  bill  of  exchange,  drawn  in  the  ordinary 
form,  not  describing  any  particular  fund,  or  using  any  words  of 
transfer  of  the  whole  or  any  part  of  any  amount,  standing  to 
the  credit  of  the  drawer,  does  not  operate  as  an  assignment^ 
either  actual  or  equitable,  of  the  funds  of  the  drawer  in  the 
hands  of  the  drawee.  Such  check  or  draft  to  have  the  effect 
of  an  equitable  assignment  must  be  drawn  on  a  particular 
specified  fund  {Attorney- Oeneral  agt  The  Continental  Life  Ins. 
Cb.,  71  K  Z,  325> 

At  the  time  these  drafts  were  drawn,  and  until  after  the  levy 
was  made.  Smith  was  not  a  debtor  to  the  drawer  in  any  sum 
whatever,  for  the  contract  between  him  and  Allis  &  Co.  was 
unexecuted  in  part,  and  in  a  legal  sense  he  was  not  indebted  to 
the  drawer,  nor  were  there  any  funds  in  his  hands  belonging  to 
Allis  &  Co. 

A  chose  in  actum  may  be  assigned  by  parol,  yet,  to  constitute 
such  an  assignment,  there  must  be  a  surrender  of  all  control 
over  the  demand  by  the  creditor,  and  it  must  be  shown  that  the 
appropriation  of  it  was  absolute  and  unqualified.  If  the  case 
had  been  submitted  to  the  jury,  and  they  had  found,  as  I  think 
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they  would  have  been  justiJSed  in  finding,  from  the  evidence 
that  at  the  time  the  drafts  were  sent  forward  the  Farrell  Com- 
pany parted  with  no  value  on  receiving  the  same  and  did  not 
reliquish  any  right  which  they  had  against  AUis  &  Co.,  then 
there  was  no  transfer  of  the  demand,  nor  an  equitable  assign- 
ment of  the  same  {Rupp  agt  Blackford^  84  Barb,^  629 ;  KisseU 
agt  Albertus,  56  wt,  865> 

The  general  rule  is,  as  established  by  all  the  authorities,  that 
an  ordinary  draft,  unaccepted,  do^  not  work  a  transfer  to  the 
payee  of  the  debt  drawn  against  What  will  amount  to  the 
present  appropriation  of  the  debt  or  demand  so  as  to  constitute 
a  legal  or  equitable  assigrmient,  where  there  is  no  formal  transfer, 
is  a  question  of  intention,  to  be  gathered  from  all  the  language 
used  by  the  parties,  written  or  verbal,  construed  in  the  light  of 
the  surrounding  circumstances. 

If  there  was  a  failure  to  make  an  actual  transfer  of  the  debt 
in  presently  then  the  Farrell  Company  was  not  bound  by  any 
contract  valid  as  against  it,  for  the  reason  that  none  of  its 
officers  or  agents  subscribed  any  note  or  memorandum  in  writ- 
ing agreeing  to  purchase  the  debt  The  statute  of  frauds  ap- 
plies to  a  sale  of  a  thing  in  action,  when  the  contract  price  is 
fifty  dollars  or  more.  An  account  for  goods  sold  and  delivered 
is  a  chose  in  action  {Armstrong  agt  Gushing,  43  Barb,,  840). 

As  we  have  seen,  the  draft  standing  alone  did  not  operate  as 
a  transfer  even  in  form,  so  the  court  could  not  say  as  a  matter 
of  law  that  the  buyer  did  accept  and  receive  the  thing  in  action, 
or  some  evidence  of  it,  so  as  to  satisfy  .the  second  subdivision  of 
third  section  of  the  statute.  Nor  did  the  Farrell  Company  pay 
any  part  of  the  purchase  price.  An  agreement  that  the  price 
shall  be  applied  to  a  precedent  debt,  owing  by  the  seller  to  the 
buyer,  does  not  amount  to  a  payment  of  the  purchase  money 
as  required  by  the  statute,  unless  actually  applied  by  giving  a 
receipt  or  otherwise  {JEly  agt  Ormsby,  12  Barb,,  570). 

It  is  not  well  settled  how  much  must  be  done  to  make  an 
e£Eectual  assignment  of  an  account  But  it  was  said  by  the 
court  in  Truax  agt  Stater  (86  N,  K,  680) :  "  The  better  opinion 
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seems  to  be  that  an  account  may  be  sold  like  any  chattel,  and 
that  an  agreement  which  will  pass  the  title  to  a  chattel  will  pass 
the  title  to  an  account  There  must  be  a  valid  agreement  of 
sale,  based  upon  a  sufficient  consideration,  and  if  the  price  be 
fifty  dollars  or  over  the  statute  of  frauds  must  be  complied  with.** 

If,  at  the  time  of  the  levy,  the  Farrell  Company  had  assumed 
the  position  as  against  AUis  &  Co.,  that  it  was  not  bound  by 
any  valid  contract  to  allow  the  face  of  the  drafts  on  its  account 
against  them  the  court  could  not  hold,  as  I  think,  in  a  suit 
between  those  parties  involving  the  validity  of  the  sale,  that  as 
B,  matter  of  law  the  title  to  the  account  had  in  form  passed  to 
the  Farrell  Company,  and  Allis  &  Ca  were  entitled  to  a  credit 
on  their  account  for  the  face  of  the  drafta 

Upon  the  whole  evidence,  I  think  a  case  was  made  for  the 
jury.  Some  of  the  facts  essential  to  resting  a  title  to  the  account 
in  the  Farrell  Company,  even  as  against  Allis  &  Co.,  were  not 
80  clearly  settled  by  the  evidence,  that  the  court  could  dispose  of 
the  case  as  matter  of  law. 

Nonsuit  set  asida  New  trial  ordered.  Costs  to  abide 
event 

Smith,  P.  J.,  concurs ;  Bradley,  J.,  dissents  and  reads  an 
opinion  for  affirmance ;  Hatght,  J.,  does  not  vote. 

Bbadlet,  J.  (dissenting). — The  defendant  had  miade  a  con- 
tract with  Allis  &  Ca  for  the  purchase  of  some  flouring  mill 
apparatus  to  be  sent  by  railroad  to  him  at  Marcellus,  N.  Y.  A 
portion  of  this  was  manufactured  by  Allis  &  Co.,  at  Milwaukee, 
some  at  Jackson,  MicL,  and  some  by  the  Farrell  Foundry  and 
Machine  Company,  of  Ansonia,  Conn.  The  portions  from  the 
two  former  places  were  shipped  to  the  defendant  in  April,  and 
that  from  Ansonia  in  May,  1881.  And  it  all  amounted  to 
$3,850.  By  the  contract,  the  title  to  the  property  was  vested 
in  the  defendant  when  loaded  on  the  cars  and  consigned  to 
him,  and  therefore  the  levy  of  the  attachment  on  the  property 
was  ineffectual  (29  Eun,  493).  This  action  is  in  aid  of  the 
attachment  {Cbde  Oivil  Pro.^  sec  &IT),    And  the  important 
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question  is,  where  was  the  legal  title  to  the  claim  against  the 
defendant  for  the  property  so  contracted  to  be  sold,  and  sold 
by  AUis  &  Co,  to  him  at  the  time  of  the  levy  of  the  attach- 
ment, on  the  21st  day  of  May,  1881?  On  the  part  of  the 
defendant,  it  is  contended  that  it  was  not  then  in  AUis,  but 
by  transfer  from  Allis  &  Co.  the  Farrell  Foundry  Machinery 
Company  had  taken  such  titla  "While  the  contention  of  the 
plaintiffs  is,  that  no  effectual  transfer  had  been  made  to  the 
latter  company,  and  that  the  attempted  transfer  was  fraudulent 
and  void  as  against  the  plaintiffs,  the  Throop,  &a.  Company,  a 
creditor  of  Allis. 

The  plaintiffs'  right  to  maintain  this  action  is  dependent 
wholly  upon  the  creation  of  a  specific  lien  by  the  levy  of  the 
attachment,  and  that  was  not  accomplished  unless  the  legal 
title  was  then  in  Allis  to  the  claim  against  the  defendant  If  a 
transfer  had  been  in  fact  made  of  it  to  the  Farrell,  &c.,  Com- 
pany, the  attachment  levy  was  not  effectual  to  furnish  any  lien 
or  right  of  the  actioEu  The  question  whether  or  not  the  trans- 
fer was  fraudulent  as  against  the  creditors  of  Allis  cannot  arise, 
nor  is  it  entitled  to  consideration  in  this  action  {Anthony  agt 
Wood,  96  K  Y.y  180 ;  Lawrence  agt  Bank  of  the  Bepublic^  35 
ta,  320.) 

It  seems  that  the  attachment  had  been  levied  May  7th  upon 
the  machinery  which  had  arrived  at  Marcellus,  and  on  the  9th 
of  May  the  defendant  advised  Allis  &  Co.  by  telegram  of  the 
levy ;  and  on  May  10th  that  company  sent  to  the  Farrell,  &c.. 
Company  two  sight  drafts  on  the  defendant,  one  for  $1,050  and 
the  other  for  $2,800,  and  by  letter  wrote  the  company  that  the 
drafts  had  been  sent  and  requesting  credit  for  them ;  and  by 
another  letter  of  the  same  date  to  the  company  say:  "Our 
people  to-day  send  drafts  on  Smith  for  amount  due  from  him. 
We  charge  the  amount  to  you  in  general  account,  and  want 
you  to  credit  the  same  and  collect  it  Please  have  no  error  in 
receiving  and  treating  the  drafts  as  belonging  to  you."  And 
by  letter  of  the  same  date  Allis  &  Co.  say  to  the  defendant : 
*^  We  have  to-day  assigned  our  account  against  you  to  the  Far- 
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rell  Foundry  and  Machine  Company,  of  Ansonia,  Conn.  You 
will  kindly  honor  their  drafts  when  presented"  Farrell  &  Co., 
by  letter  of  May  13,  acknowledge  receipt  of  that  to  them  of 
the  10th,  and  say  to  AUis  &  Co. :  "  We  have  sent  the  two 
drafts  on  H.  C.  Smith  forward  for  collection.  *  *  *  WiU 
report  when  the  drafts  are  paid."  And  May  19th  the  Farrell 
Company  wrote  the  defendant :  "  We  have  credited  the  drafts 
on  his  Allis  &  Co.)  account,  they  became  ours,  *  *  *  and 
we  would  like  New  York  drafts  for  the  amount,  as  you  atid  he 
agree."  And  evidence  was  given  tending  to  prove  that  Allis  & 
Co.  charged  the  amount  of  the  claim  to  the  Farrell  Company 
when  the  drafts  were  sent  to  them,  and  that  the  latter  company 
made  an  entry  of  the  drafts  on  their  bill  book,  but  did  not  place 
them  to  the  credit  of  Allis  &  Co.  by  any  entry  in  their  account 
with  them.  That  at  the  time  the  drafts  were  sent  to,  and  the 
request  made  of  the  Farrell  Company  to  credit  the  amount, 
the  indebtedness  of  Allis  &  Co.  to  that  company  exceeded  the 
amount  of  those  draf  t& 

The  evidence  was  sufficient  as  between  those  parties  to  sup* 
port  a  transfer  of  the  claim  against  the  defendant  to  the  Farrell 
Company.  It  is,  however,  contended  by  the  learned  counsel 
for  the  plaintiffis  that  such  fact  was  not  conclusively  estab- 
lished, but  that  the  evidence,  at  most,  presented  a  question  of 
fact  for  the  jury  which  should  have  been  submitted  to  them. 
The  transaction  rested  wholly  in  written  communicationsL 

The  drafts  were  sent  with  information  that  the  amount  waa 
charged  in  account  and  with  request  of  the  Farrell  Company 
to  so  credit  thenou 

The  latter  company  received  the  drafts  and  advised  Allis 
&  Co.  that  they  had  sent  them  forward  for  collection,  and 
informed  the  defendant  that  they  had  given  Allis  &  Co.  credit 
for  them.  This,  as  between  the  parties,  would  seem  to  take 
from  the  latter  the  right  to  collect  the  claim  and  vest  it  in  the 
Farrell  Company.  The  fact  that  the  drafts  Were  sent  forward 
by  it  on  the  receipt  of  them,  with  information  to  Allis  &  Ca 
that  they  were  so  used,  was  an  effectual  adoption  of  the  ex- 
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pressed  purpose  for  whicli  they  were  sent  to  and  recseived  by 
theixL  The  two  drafts  correspond  in  amount  with  that  of  the 
amount  of  the  defendant's  liability  upon  his  contract  for  the 
supply  of  machinery,  and  there  was  then  rvo  other  existing  deal- 
ing or  transaction  between  him  and  Allis  &  Ca  Those  drafts 
were  understood  to  be,  as  they  were  in  fact,  drawn  on  account 
of  such  liability  or  debt,  which  in  some  states  would  give  to 
the  drafts,  as  between  the  drawer  and  payee,  the  effect  of  an 
equitsfble  assignment  of  the  claim  {J)iinid  an  Neg,  Insts,,  sees, 
17-28 ;  Mandeville  agt  Welch,  5  TTAeot,  277 ;  Boberts  agt  Austin, 
26  Iowa,  815';  Fargaities  agt  Bank,  12  Bich,  618 ;  Mann  agt 
Buck,  25  /a,  35> 

In  this  state,  the  rule  is  such  that  the  mere  drawing  and 
transmission  of  the  drafts  by  the  drawer  to  the  payee  would 
not  have  the  effect  of  an  assignment  of  the  fund  or  debt  due 
from  the  defendant,  as  the  drafts  were  not  in  their  terms  drawn 
upon  the  particular  fund,  but  were  in  form  negotiable  bills  of 
exchange,  and  the  acceptance  by  the  defendant  was  requisite  to 
effect  an  assignment  of  the  debt  or  of  his  liability  to  pay  it 
{AUomet/- General  agt.  Continental  Life  Ins,  Co.,  71  K  Y.,  825; 
&  C,  27  Am.  Bep.,  55).  But  here  the  defense  does  not  rest 
alone  upon  the  effect  of  the  drawing  and  receiving  the  drafta 
The  intention  and  purpose  of  transfer  are  expressed  in  the  cor- 
respondence, and  is  necessarily  by  it  so  understood  by  all  the 
parties  to  the  transaction. 

The  delay  in  acceptance  by  the  defendant  was  not  caused  by 
any  misunderstanding  or  want  of  acquiescence  in  that  respect, 
but  to  obtain  indemnity  against  the  proceedings  taken  by  the 
Throop,  &a.  Company  to  charge  the  defendant  with  liability  to 
it  for  the  amount  of  the  debt  The  reason  which  induced  the 
transfer  does  not  defeat  its  operation  as  such  between  the  par- 
ties, but  goes  only  to  the  good  faith  of  the  transaction.  It  is 
evident  from  the  correspondence  that  the  reason  and  one  pur- 
pose of  the  transfer  was  to  defeat  the  right  of  the  Throop,  &a, 
CJompany  to  obtain  a  lien  upon  the  claim  by  attachment  or  to 
appropriate  it  to  the  payment  of  the  judgment^  that  the  com- 
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pany  might  recover  in  its  action  against  Allia  But  there  is 
not  sufficient  in  this  and  the  circumstances  as  between  AUis  & 
Co.  and  the  Farrell  Company  to  so  qualify  the  transaction  as 
one  for  collection  of  the  debt  simply  as  distinguished  from  and 
in  exclusion  of  a  transfer.  While  the  former  result  was  in 
view,  the  right  of  the  Farrell  Company  to  the  fund  was  given 
by  the  transfer,  and  could  not  be  diverted  by  AUis  &  Co., 
although  as  against  a  creditor  of  the  latter  permitted  to  allege 
fraud  as  against  their  creditors  the  transfer  would  be  treated  as 
void.  The  fact  that  the  entire  amount  of  the  drafts  had  not 
become  due  at  the  time  they  were  drawn  is  not  important,  as 
the  liability  to  pay  was  in  a  then  existing  contract  for  the  pur- 
chase of  property  a  portion  of  which  had  then  been  delivered. 
The  residue  was  to  go  from  the  Farrell  Company  and  was  de- 
livered before  the  levy  of  the  attachment 

The  transfer  covered  the  debt  arising  out  of  the  liability  of 
the  defendant  given  by  such  contract ;  and  when  the  Farrell 
Company  sent  forward  the  drafts  for  collection  they  advised  the 
defendant  that  the  rest  of  the  property  would  be  delivered  the 
then  next  week  and  requested  him  to  have  the  bank  hold 
the  larger  draft  until  the  arrival  of  such  residue  of  the  property. 

In  BiUs  agt  National  Park  Bank  (89  N.  IT,  343),  and  Qibson 
agt  Same  (98  irf.,  87),  the  fund  in  question  belonged  to  the 
corporation  debtor  at  the  time  the  attachments  were  levied  and 
the  outstanding  certified  checks  drawn  upon  it  were  then  held 
by  its  officer  for  its  purposes,  and  did  not  go  into  the  hands  of 
a  bona  fde  holder,  but  were  paid  to  such  officer  by  transfer  to 
his  individual  credit  and  the  fund  used  for  the  benefit  of  such 
debtor.  The  lien  of  the  attachment  was  held  eflEectual  to  sup- 
port the  actions  against  the  bank  because  it  wsfe  chargeable 
with  notice  of  the  relation  of  the  officer.  The  checks  were 
drawn  by  and  payable  to  him  as  such. 

The  cases  cited  by  the  plaintiffs*  counsel  relating  to  the  effect 
of  the  levy  of  an  attachment  upon  tangible  property,  capable  of 
manual  delivery,  which  had  been  transferred  in  fraud  of  cred- 
itors, do  not  necessarily  have  any  application  to  the  case  at  bar. 


HOWARD'S  PRACTICE  RBPORTa  818 

In  re  AjBsignment  of  Watson. 

In  sucli  case  the  lien  of  attachment  will  support  an  action  in  aid 
of  it,  and  of  the  execution  issued  upon  the  judgment  recovered 
in  the  action,  and  the  plaintiff  may  attack  the  transfer  as  fraudu- 
lent against  the  creditors  of  the  debtor  {Rinchey  agt  Stryker^  28 
iV:  y.,  45 ;  Frost  agt.  MoO,  84  icL,  253>  But  no  such  lien  is 
acquired  upon  choses  in  action,  not  the  subject  of  levy  by  exe- 
cution, as  against  a  fraudulent  assignment 

The  question  of  good  faith  of  the  assignment,  or  fraud  as 
against  creditors,  cannot  arise  in  an  action  by  the  attaching 
creditor  in  support  of  the  lien  of  his  attachment 

The  remedy  for  relief  in  such  case  is  in  equity  only  by  action 
in  the  nature  of  a  creditor's  bill  {Thurber  agt  Blanck,  60  JV^  Z, 
80 ;  Anthony  agt  Woodj  supra). 

The  view  taken  of  the  case  leads  to  the  conclusion  that  there 
was  no  evidence  to  support  a  verdict  for  the  plaintifEs ;  and  that 
the  motion  for  a  new  trial  should  therefore  be  denied,  and  judg- 
ment directed  for  the  defendants. 


NEW  YORK  COMMON  PLEAS. 

In  the  Matter  of  the  Greneral  Assignment  of  Robert  C.  Watsoit 

eialio  Charles  D.  WELLa 

ifi  re  Petition  of  The  Union  MANUFAOTURma' Company  of 

Maryland. 

Ajuignmsni —  By  eommiuion  merchanU,  doea  not  carry  to  asitgnee  the  proceeds 
€f  sclUs  made  stricUy  on  commimon  nor  amounts  due  from  purehasere  of  goods 
told  by  consignees — Such  proceeds  fiawever,  whether  paid  over  before  the 
assignment  is  made  or  due  from  purchasers,  will  not  be  ordered  paid  to  the 
eoMignors  of  the  goods  sold  tUl  the  court  is  satisfied  that  moneys  can  be  so 
paid  without  pr^udiee  to  the  righie  of  prtf erred  and  general  creditors  of  the 
assignors —  To  that  end,  a  reference  will  be  ordered,  on  application,  to  asser^ 
tain  the  fads  with  a  view  of  directing  payment  to  the  consignors — PetUionfor 
order  directing  payment  to  consignors  direct — Order  of  reference  —  Facts 
essential  for  ir^ormatian  of  the  court  on  such  appUcatum  made  by  consignors 
'^Notice,  to  whom  given. 

Whflio  a  genenl  aasignmeiit  was  made  by  W.  &  B. ,  oommifision  merchanto, . 
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to  one  W.,  and  it  appeared  by  the  petition  of  The  U.  M.  Oo.  of  Md,  that 
the  petitioner  had  for  several  years  been  ^pping  its  goods  to  the  assignors 
to  be  sold  strictly  on  commission,  the  assignors  haying  no  interest  in  the 
goods  sold  nor  in  the  proceeds  thereof,  except  sach  conmiission  as  was 
agreed  upon ;  and  at  the  time  of  the  assignment  by  W.  &  B.  they  held 
moneys  collected  for  The  U.  M.  Co.  of  Md.,  which  they  turned  over  to 
the  assignee,  W.,  and  that  there  were  other  moneys  due  from  persons  to 
whom  sales  had  been  made  by  W.  &  B.  before  their  assignment ;  the  con- 
signors of  the  goods  applied  ex  parte  (».  e.,  notifying  the  assignee  only  and 
not  the  creditors),  to  the  court  by  petition,  on  the  facts  stated,  for  an  order 
directing  the  assignee  of  W.  &  B.  to  pay  over  the  collected  moneys,  and, 
also,  that  the  uncollected  moneys  be  paid  directly  to  the  consignor  of  the 
goods: 

EMf  that  on  the  facts  stated  an  ex  parte  order  should  not  be  granted  for  the 
payment  of  the  moneys  to  the  consignors. 

Eeld,  further,  that  the  general  creditors  are  entitled  to  a  hearing  and  to 
inquire  into  the  facts  respecting  the  assignment,  its  items  and  the  agree- 
ment as  to  the  disposition  of  the  proceeds ;  that  an  order  of  reference  to 
inquire  into  the  facts  and  provide  that  all  creditors  whose  names  appear 
on  the  assignee's  books  be  at  liberty  to  appear  and  contest  the  right  of  the 
consignors  to  follow  the  proceeds  of  the  goods  sold  by  the  assignors. 

Where  the  facts  on  the  report  of  the  referee  satisfy  UKe  court  of  the  correct- 
ness of  the  allegations  in  the  petition,  add  it  appears  that  the  sales  made 
by  the  consignees  were  strictly  on  commission,  the  proceeds,  less  com- 
missions, belonging  to  the  consignor  under  the  agreement  between  the 
commission  merchants  and  the  manufacturers,  will  be  directed  to  be  turned- 
over  to  the  petitioner  by  the  assignee  and  purchasers  of  the  goods  in  ques- 
tion.   [See  note  at  end  of  case.] 

Special  Term^  December,  1885. 

Motion  on  behalf  of  The  TJnion  Manufacturing  Company  of 
Maryland  to  compel  Charles  D.  Wells,  assignee  of  Watson  & 
Bartholow,  to  pay  over  certain  moneys  and  to  assign  other 
claims. 

The  Union  Manufacturing  Company  of  Maryland,  a  manu- 
facturing corporation  organized  under  the  laws  of  the  state  of 
Maryland,  consigned  its  goods  for  many  years  prior  to  Novem- 
ber 9,  1885,  to  Watson  &  Bartholow,  commission  merchants  of 
the  city  of  New  York. 

In  November  of  that  year,  Watson  &  Bartholow  made  a  gen- 
eral assignment  with  preferences  for  the  benefit  of  their  credit- 
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•ora.  Charles  D.  Wells  was  their  assignea  At  the  time  of  the 
assignment  The  Union  Mannfactaring  Company  of  Maryland 
claimed  that .  certain  goods  previously  consigned  to  Watson  & 
Bartholow  were  consigned  under  a  specific  agreement  between 
the  parties  that  the  consignees  had  not  and  were  not  to  have  any 
interest  in  the  proceeds  of  such  sales,  except  only  commissions. 
Application  was  made  by  petition,  on  behalf  of  The  Union 
Manufacturing  Company,  to  his  honor  judge  Van  Hoesen,  sit- 
ting at  chambers,  for  an  order  directing  payment  by  the  assignee 
of  moneys  the  proceeds  of  alleged  sales  by  the  assignors;  also, 
that  moneys  which  had  never  been  paid  to  the  assignors,  but 
shown  due  by  their  books  for  consigned  goods  be  paid  by  the 
purchasers  directly  to  the  petitioner  and  that  the  assignee  assign 
such  claims  to  the  petitioner.  No  notice  was  given  to  any  of 
the  creditors  of  this  application ;  but  the  assignee  had  notica 

Ckauncey  R  Ripley^  for  petitioner. 
W.  J.  Osbomej  for  assignee. 

Vak  Hoesen,  J, — On  these  papers  I  cq,nnot  make  an  ex  parte 
order  for  the  payment  of  these  moneys  to  the  consignors  repre- 
.'-entxd  by  Mr.  Ripley.  The  general  creditors  are  entitled  to  a 
hearing  and  to  inquire  into  the  facts  respecting  the  assignment, 
its  items  and  the  agreement  as  to  the  disposition  of  the  pro- 
ceedsL  It  would  never  answer  to  allow  the  estate  of  every  com- 
mission merchant  to  be  absorbed  by  the  consignors  of  goods, 
without  giving  general  creditors  an  opportunity  to  be  heard. 
I  will  make  an  order  of  reference  to  inquire  into  the  facts,  and 
provide  that  all  creditors  whose  names  appear  on  the  assignee's 
books  be  at  liberty  to  appear  and  contest  the  right  of  the  con- 
signors to  foUow  the  proceeds  of  the  goods  sold  by  the 
assignors. 

Note. — After  the  foregoing  opinion  was  filed  an  order  was  made  and 
•entered  by  the  same  Judge  (Van  Hoesbk)  directing  that  it  be  referred  to 
John  Whalen,  Esq.,  "to  inquire  into  the  facts  respecting  the  matteis  set 
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forth  in  the  petition  regarding  the  claims  of  the  petitioner,  The  Union  Manu- 
facturing Company  of  Maryland,  for  the  information  of  the  court,  and  report 
all  facts  necessary  to  enable  the  court  to  determine  whether,  with  equal  jus- 
tice to  all  other  creditors,  the  petitioner  is  entitled  at  once  to  the  several 
amounts  he  claims  in  his  petition ;  allowing  all  the  creditors  of  the  estate  to 
appear  and  contest  the  claims ;  and  that  notice  of  the  hearing  be  given  to  the 
preferred  creditors  and  to  at  least  ten  of  the  unpreferred  creditors  whose 
names  appear  on  the  assignee's  books.  Five  days'  notice  in  writing,  to  be 
given  to  such  creditors  and  the  underwriting  of  the  referee  fully  and  clearly 
to  state  the  nature  of  the  petitioner's  application,  the  object  of  the  reference ; 
the  creditors  to  be  at  liberty  to  appear  and  contest" 

The  referee  reported  in  favor  of  granting  the  petition.    His  report  was 
subsequently  (6th  March,  1886)  confirmed  by  Allen,  J. — [Ed. 


CITY  COURT  OF  NEW  YORK 
Frederick  S.  Myers  agt  William  E  Uptegrove  et  al 

Common  lata  Uen — Eato  acquired  on  personal  property — W?ien  not  lo9l  hy 
taking  promiaaory  note — Delivery  of  part  of  the  property  doee  not  dtfeat  the 
Uen. 

Any  person,  who  by  labor  and  skill  imparts  additional  value  to  personal 
property,  acquires  a  common  law  lien  thereon  which  is  not  lost  by  taking 
the  promissory  note  of  the  debtor,  payable  to  their  order,  provided  posses- 
sion of  the  property  be  retained,  and  before  demand  therefor,  the  debtor 
becomes  insolvent  and  the  note  is  in  consequence  dishonored.  Nor  does 
the  negotiation  of  the  note  divest  the  lien  if  the  lien  holder  is  obliged  to 
provide  for  its  payment 

The  surrender  of  the  note  upon  the  trial  is  in  such  a  case  sufRcient. 

Where  labor  is  done  under  one  contract  a  delivery  of  part  of  the  property 
does  not  defeat  the  lien  upon  the  remainder  for  the  entire  consideration. 

Trial  Term,  February,  1886. 

Trial  by  the  court  without  a  jury. 

The  defendants  sawed  timber  for  Fitzpatrick  &  Co.,  lumber 
merchants,  and  their  bill,  aggregating  $761.09,  became  due  in 
June,  1885.     After  pressing  Fitzpatrick  &  Ca  for  payment,  the* 
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defendants,  on  August  12,  1885,  accepted  Fitzpatrick  &  Co. 'a 
note,  payable  in  two  months  thereafter  to  the  defendants' 
order.  The  defendants  indorsed  the  note  and  had  it  dis- 
counted by  the  First  National  Bank  of  Middletown,  N.  Y.  On 
the  26th  of  Aagust^  1885,  Fitzpatrick  &  Ca,  in  consideration 
of  a  precedent  debt,  transferred  the  lumber  to  the  plaintiflE,  who 
demanded  it  from  the  defendants  on  the  29th  of  September, 
1885.  The  defendants  refused  to  part  with  the  lumber  until 
their  bill  was  first  paid,  whereupon  the  plaintiff  brought  the 
present  action  of  claim  and  deliveiy  to  recover  its  possession- 
The  defendants  gave  a  counter  bond  and  still  retain  possession 
of  the  property.  The  summons  is  dated  September  80,  1885, 
and  on  the  foUowing  day  Fitzpatrick  &  Ca  made  a  general 
assignment  for  the  benefit  of  creditors  to  John  Jeroloman,  in 
whose  place  the  present  plaintiff  was  by  order  of  the  court 
subsequently  substituted  Fitzpatrick  &  Ca's  note  fell  due 
October  15,  1885,  and  was  protested  for  non-payment  The 
defendants,  as  indorsers,  took  it  up  and  offered  to  surrender  it 
.at  the  trial 

Jbrohman  S  Arrowsmithj  for  plaintiff 

Hodman  &  AdamSj  for  defendants. 

Mo  Adam,  G  J. — It  is  conceded  that  the  defendants  having, 
by  their  labor  and  skill,  imparted  additional  value  to  the  timber, 
acquired  a  common  law  lien,  which  gave  them  the  right  to 
detain  the  property  till  reimbursed  for  their  expenditure  and 
labor,  and  unless  it  has  been  lost  by  reason  of  the  facts  above 
detailed,  the  lien  justified  the  defendants  in  refusing  to  deliver 
the  property  to  the  plaintiff  without  prepayment,  and  furnishes 
a  complete  defense  to  the  action.  The  plaintiff  merely  suc- 
ceeded to  the  title  of  Fitzpatrick  k  Ca,  and  has  no  greater 
Tights  or  equities  than  that  firm  would  have  had  if  the  transfer 
by  it  to  him  had  not  been  made ;  for,  as  was  said  in  an  analo- 
gous case  by  Pabksb,  J.  {Dixon  agt  TateSj  6  B.  S  Adol,  842 
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343),  "there  was  no  deliveiy  to  the  sub-vendee;  and  the  rule 
is  clear  that  a  second  vendee  who  neglects  to  take  either  actual 
or  constructive  possession  is  in  the  same  situation  as  the  first 
vendee  under  whom  he  claims.  He  gets  the  title  defeasible  on 
non-payment  of  the  price  by  the  first  vendea'* 

The  question  which  then  arises  is,  whether  the  acceptance  of 
Fitzpatrick  &  Oa*s  note,  payable  at  a  future  day,  divested  the 
lien? 

There  are  cases  holding  that  where  a  future  time  of  payment 
is  fixed  the  special  agreement  is  inconsistent  with  the  right  of 
lien  and  destroys  it  {Blake  agt  Nicholson^  3  Maule  Jt  aS,  168 ; 
Chase  agt  Witmore^  6  id,  306 ;  Orawford  agt  Iloufray^  4:  R  A 
Aldj  60 ;  Burdici  agt  Murray^  3  Ft,  302 ;  Trust  agt  Piersoru 
1  HilL,  293 ;  Dunham  agt  Petiee,  1  Daly,  112 ;  Fieldings  agt, 
MiUs,  2  Bosw.,  489). 

The  only  future  time  of  payment  fixed  in  this  case  was  that 
which  the  law  implies  from  the  acceptance  of  Fitzpatrick  & 
Co.*s  note,  payable  at  a  future  day  (the  lien  being  in  full  force 
at  the  time  of  6uch  acceptance),  and  this  is  subject  to  the  quali- 
fication that  if  afterwards  insolvency  happens,  and  the  bill  is- 
dishonored,  the  party  exercises  a  right  analogous  to  that  of 
stoppage  in  transitu^  which  may  be  enforced  by  the  vendor 
who  has  not  parted  with  his  property  by  retaining  and  refusing 
to  deliver  it  {Benjamin  on  Sales,  sea  773);  for  a  vendor  may 
refuse  to  deliver  goods  wherever  the  right  to  stop  them  in 
transitu  exists  {Craven  agt  Ryder,  6  Taunt,  434;  Stiles  agt.. 
Howland,  32  K  Z,  309 ;   0-055  agt  ODonnell,  44  id,  665). 

The  case  at  bar  is,  therefore,  analogous  to  that  of  a  vendor 
who  has  sold  goods  and  not  parted  with  possession.  In  that 
event  the  vendor  has  a  common  law  lien  for  the  price,  and  if 
he  has  sold  on  credit  he  has  not  destroyed  his  lien,  but  waived 
it  upon  the  implied  condition  that  the  vendee  shall  keep  his 
credit  good,  and  if,  pending  the  term  of  credit,  the  vendee  be- 
comes insolvent,  and  the  goods  remain  in  the  actual  possession 
of  the  vendor,  the  vendor's  lien  revives,  even  though  the  title 
and  right  of  possession  may  have  passed  to  the  vendee  {Ham- 
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burger  agt  Rodman,  9  Daly,  9S),  I  find,  as  matter  of  fact,  that 
Fitzpatrick  &  Co.  were  insolvent  at  the  time  they  gave  their 
note,  and  that  such  insolvency  continued  up  to  the  time  of 
trial.  Under  such  cu^umstances,  the  note  which  they  gave  to 
the  defendants  did  not  pay  the  pre-existing  debt  represented 
by  their  lien  {Noel  agt  Murray^  13  K  Y.,  167 ;  Oibson  agt 
Tohey,  46  id.,  640;  Ward  agt  Evans,  2  Lord  JRaym.,  930; 
Wehrlin  agt  Schwartz,  1  Oity  Ct,  101> 

In  Roberts  agt  Fisher  (43  N.  Y.y  159),  the  court  said:  "Upon 
broad  principles  of  justice,  it  would  seem  that  a  man  should 
not  be  allowed  to  pay  a  debt  with  worthless  paper,  though  both 
persons  supposed  it  to  be  good."  On  this  principle,  payment 
in  bills  of  an  insolvent  bank,  supposed  to  be  good,  is  not 
a  satisfaction  of  the  debt  (Ontario  Bank  agt  Lightbody,  13 
Wend,  101 ;   Thomaa  agt  Todd,  6  HiU,  340> 

A  promissory  note  is  merely  a  promise  to  pay,  and  where  a 

debt  is  conceded  to  be  owing,  it  should  not  be  regarded  in  law 

or  in  moralfl  as  paid  by  a  broken  promise,  unless  prevailing 

equities  are  so  strong  that  substantial  justice  requires  a  de- 

'  parture  from  sound  principles  of  legal  policy. 

The  defendants  never  relinquished  possession  of  the  property 
on  which  they  bestowed  their  labor,  and  have  always  main- 
tained and  asserted  their  right  of  lien,  which  has  not  been  ex- 
tinguished by  the  unperformed  promise  of  their  debtors. 

The  defendants,  as  indorsers,  were  obliged  to  take  up  the 
dishonored  note,  and  its  surrender  at  the  trial,  under  the  cir- 
cumstances, was  timely  {Nichols  agt  Michael,  23  N.  Y,,  272, 
273 ;  King  agt  Fitdi,  1  Keyes,  450). 

The  logs  were  sawed  under  one  contract,  though  on  different 
days,  and  the  lien  for  compensation  extended  to  every  portion 
of  them.  The  delivery  of  part  did  not  defeat  the  lien  upon  the 
remainder  for  the  entire  contract  price  {Morgan  agt  Oongdon, 
4  K  Y.,  552 ;  Story  on  Contracts,  sees.  742,  797 ;  Schmidt  agt 
Blood,  9  Wend.,  268;  Biu^kley  agt  Fumiss,  17  id,  504;  Par- 
tridge agt  DarimoiUh  College,  5  N.  H.,  286 ;  Benjamin  on  Saks^ 
sec  806> 
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The  equities  are  all  with  the  defendants,  and  upon  the  entire 
case  I  find  in  their  favor. 
Judgment  accordinglj,  with  costsi 


SUPEKME  COUET. 

HoBAGE  Webster  and  another  agt  Willis  Sawens  and 

another. 

.  8upjplliamniiafry  proceMngt — SuffiBUney  of  ths  affidavit  to  warrant  the  order 

to  appear  and  anewer. 

Where  the  affidaTit  uxx>n  which  an  order  for  a  debtor  to  appear  and  be 
examined  in  supplementary  proceedings  was  entitled  in  the  supreme  court, 
giving  the  title  to  the  action  and  stating  that "  Judgment  was  Hindered  and 
perfected  in  this  action/'  Ac: 

Seld,  that  this  is  in  substance  a  statement  that  judgment  was  recoTered  in 
the  supreme  court 
'  The  affidavit  stated  that  the  said  judgment  was  docketed  and  the  judgment 
roll  filed  in  the  office  of  the  clerk  of  the  county  of  New  York  on  the  14tli 
day  of  January,  1886,  and  a  transcript  filed  and  duly  docketed  in  the  office 
of  the  clerk  of  Oneida  county  on  the  15th  day  of  January,  1886,  and  that 
an  execution  against  the  property  of  the  defendants  was  on  that  15th  day 
of  January,  1886,  duly  issued  on  said  judgment  and  delivered  to  the 
sheriff  of  Oneida  county,  where  the  defendants  reside. 

ffeld,  Uiat  upon  this  state  of  the  case  it  will  be  presumed  as  between  the  par- 
ties, that  the  execution  was  issued  after  the  filing  of  the  transcript 
,  Wd,  further,  that  there  being  a  sufficient  allegation  of  the  recovery  of  the 
judgment  in  the  supreme  court,  then  the  allegation  that  the  execution  was 
duly  issued  on  said  judgment  is  in  substance  an  aUegation  that  the  execu- 
tion was  issued  out  of  a  court  of  record. 

Oneida  Special  Term,  FAruari/j  1886. 

MonoN  by  defendants  to  vacate  supplementaiy  proceedings 
by  reason  of  defects  in  the  affidavit  upon  which  the  order  to 
appear  and  answer  was  mad&    The  following  is  the  affidavit : 

»  COUNTT  OP  ^NEIDA,  S8. : 

William  Townsend,  being  sworn,  says,  that  he  is  the  attorney 
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for  plaintiff  and  duly  authorized  to  institute  these  proceedings ; 
that  judgment  was  rendered  and  perfected  in  this  action  in 
favor  of  Horace  Webster  and  Charles  W.  Lawrence,  plaintLSs, 
against  Willis  Sawens,  Gilbert  S.  Sawens  and  Edwin  S.  Ander- 
son (the  latter  not  summoned),  defendants,  en  the  14th  day  of 
January,  1886,  for  $160.03  damages,  and  $21.26  costs,  upon  the 
personal  service  of  the  summons  upon  defendants,  Willis  Sawens 
and  Gilbert  S.  Sawens,  and  the  said  judgment  was  docketed,  and 
the  judgment  roll  therein  filed  in  the  office  of  the  clerk  of  the 
county  of  New  York  on  that  day;  that  a  transcript  of  the 
original  docket  of  said  judgment  was  filed,  and  said  judgment 
duly  docketed  in  the  office  of  the  clerk  of  the  county  of  Oneida 
on  the  15th  day  of  January,  1886 ;  that  an  execution  against  the 
property  of  the  said  Willis  Sawens,  Gilbert  S.  Sawens  and 
Edwin  S.  Anderson  was  on  the  15th  day  of  January,  1886,  duly 
issued  upon  said  judgment,  and  delivered  to  the  sheriff  of  the 
county  of  Oneida  where  the  said  defendants,  Willis  Sawens  and 
Gilbert  S.  Sawens,  then  resided  and  yet  reside  and  have  a  place 
for  the  regular  transaction  of  business  in  person,  directing  said 
sheriff  to  levy  upon  the  joint  property  of  all  the  defendants  and 
upon  the  separate  property  of  the  defendants  served  with  simi- 
mons,  and  that  the  said  sheriff  has  duly  returned  the  said  exe- 
cution wholly  unsatisfied  to  the  New  York  county  clerk's  office 
where  the  judgment  roll  in  this  action  is  filed ;  that  such  return 
was  made  within  ten  years ;  that  the  said  judgment  remains 
wholly  unpaid  and  unsatisfied;  that  no  previous  application 
has  been  made  for  the  order  asked  hereoH. 

WILLIAM  TOWNSEND, 
Subscribed  and  sworn  to  before  me, ) 
this  16th  day  of  January,  1886.     f 

James  A  Long, 
Notary  Public^  Oneida  County^  N,  Y. 

The  grounds  upon  which  motion  is  made  to  vacate  is  as  f  oL 
follows : 

Vol.  ni  41 
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First  Thitt  the  affidavit  does  not  eufficientlj  describe  the 
judgment,  in  that  it  does  not  show  in  what  court  the  judgment 
was  recovered. 

Second,  That  the  affidavit  does  not  show  that  a  transcript  of 
the  judgment  was  filed  before  the  execution  was  issued  and 
that  it  is  not  sufficient  for  them  to  state  that  the  execution  was 
issued  the  same  day  the  transcript  was  filed. 

Third,  That  the  affidavit  does  not  show  that  the  execution 
was  issued  out  of  a  court  of  record. 

Fourth.  It  appears  that  the  execution  was  issued  on  the  15th 
of  January,  1886,  and  the  order  herein  granted  January  16th, 
and  it  does  not  appear  that  any  sufficient  effort  was  made  to 
collect  the  debt  by  execution. 

Fifth.  That  the  order  does  not  show  before  what  judge 
further  proceedings  are  to  be  had. 

Sixth.  The  affidavit  does  not  show  in  what  county  the  judg- 
ment was  recovered. 

WilMam  A.  MdUesan,  for  motion. 

• 

WiUiam  Torvnsend,  opposed. 

I 

Merwin,  J. — It  is  claimed  that  the  affidavit  does  not  skow 
in  what  court  the  judgment  was  recovered,  or  that  a  transcript 
was  filed  in  Oneida  county  before  the  execution  was  issued,  or 
that  the  execution  was  issued  out  of  a  court  of  record. 

The  affidavit  is  entitled  in  the  supreme  court,  and  gives  the 
title  of  the  action,  and  states  that  "  judgment  was  rendered  and 
perfected  in  this  action,"  &c. 

This  is  in  substance  a  statement  that  judgment  was  recovered 
in  the  supreme  court 

The  affidavit  states  that  the  said  judgment  was  docketed  and 
the  judgment  roll  filed  in  the  office  of  the  clerk  of  the  county  of 
New  York  on  the  14th  of  January,  1886,  and  a  transcript  filed 
and  duly  docketed  in  the  office  of  the  derk  of  Oneida  county 
on  the  15th  of  January,  1886,  and  that  an  execution  against 
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the  property  of  the  defendants  was  on  that  15th  of  January, 
1886,  duly  issued  on  said  judgment  and  delivered  to  the  sheriff 
of  Oneida  county,  where  the  defendants  reside.  The  filing  of 
the  transcript  and  issuing  of  the  execution  are  on  the  same  day, 
it  not  being  stated  that  the  execution  was  issued  after  the  filing, 
except  as  it  may  be  inferred  from  the  expression  *'duly  issued.'' 
Upon  this  state  of  the  case,  it  will  be  presumed  as  between  the 
parties,  that  the  execution  was  issued  after  the  filing  of  the 
transcript  {Jones  agt  Porter^  6  How.j  286;  Small  agt  McChes- 
ney,  3  Cow.,  19).  •  ♦ 

There  being  a  sufficient  allegation  of  the  recovery  of  the 
judgment  in  the  supreme  court,  then  the  allegation  that  the 
execution  was  duly  issued  on  said  judgment  is  in  substance 
an  allegation  that  the  execution  was  issued  out  of  a  court  of 
record,  according  to  the  ruling  in  the  case  of  Ja^  agt.  Sfup- 
ard,  decided  at  Onondaga  special  term,  September,  1885,  and 
afiirmed  at  general  term,  November,  1885. 

It  follows  that  the  motion  must  be  denied,  with  costs  of  mo- 
tion. 


SUPREME  COURT. 
'     John  Hankinson  agt  William  R  Page,  as  administrator,  &c 

Executors  and  adminiuftrators — WTien  court  no  jurmUeUon  owr  foreign  ad- 

minislraior. 

Where  the  defendant,  who  was  a  foreign  administrator,  was  sued  upon  the 
guaranty  of  a  hond,  made  by  his  intestate,  and  the  complaint  averred  as- 
sets within  the  jurisdiction  of  this  court,  and  an  effort  by  the  administrator 
to  withdraw  them  from  the  state,  and  the  relief  prayed  was  a  moneyed 
judgment,  an  injimction  restraining  defendant  from  receiving,  taking 
possession  of,  or  collecting  such  assets  and  for  an  accounting.  On  de- 
murrer, alleging  no  Jurisdiction  in  the  court  of  either  the  person  or  sub- 
ject of  the  action: 

JBdd,  that  the  demurrer  was  well  taken,  as  this  court  has  no  jurisdiction  of 
the  person  of  the  defendant  as  an  administrator,  because  he  was  appointed 
in  a  forei|;ii  state 
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Special  Term,  March,  1886. 
Louis  Sanders,  for  plaintiffa. 
Alfred  R  Page,  for  defendant 

Beach,  J, — The  defendant  is  a  foreign  administrator,  and 
sued  upon  the  guaranty  of  a  bond,  made  by  the  intestate. 

He  was  appointed  administrator  by  the  probate  court  of  Rut- 
land, Vt  Action  was  commenced  by  the  issuing  of  a  sum- 
mfins  to  the  sheriff,  and  by  the  subsequent  appearance  of  the 
defendant     Attachment  was  levied  upon  debts  due  the  estate. 

The  complaint  avers  assets  within  the  jurisdiction  of  the 
<50urt,  and  an  effort  by  the  administrator  to  withdraw  them  from 
the  state.  The  relief  prayed  is  a  money  judgment,  an  injunc- 
tion restraining  defendant  from  receiving,  taking  possession  of, 
or  collecting  such  assets,  and  for  an  accounting.  The  defendant 
demurs,  alleging  no  jurisdiction  in  this  court  of  either  the  per- 
son or  subject  of  the  action. 

I  think  the  demurrer  well  taken.  This  court  has  no  juris- 
diction of  the  person  of  defendant  as  an  administrator,  because 
he  was  appointed  in  a  foreign  state  {Story  on  Conflict  of  Laws, 
sec  513,  and  cases  cited  in  note  3,  page  667).  The  protection  to 
the  plaintiff  and  other  creditors,  given  by  law,  is  clearly  stated 
in  Peterson  agt  Chemical  Bank  (32  N.  Y,,  21).  "One of  the 
paost  natural,  as  well  as  the  most  usual  of  these  qualifications, 
is  that  which  is  intended  to  secure  the  creditors  of  the  deceased 
residing  in  the  county  where  the  assets  exist  It  is  in  part  to 
subserve  this  policy,  that  the  personal  representatives  are  not 
permitted  to  prosecute  the  debtor  or  parties  who  withhold  his 
effects  in  our  courts.  But  the  protection  to  the  creditor  is 
further  secured  by  the  remedy  which  is  provided  by  allowing 
them  to  take  out  administration  in  the  jurisdiction  where  the 
assets  are.  If  the  deceased  have  any  relatives  in  this  state  who 
would  be  preferably  entitled,  they  can  be  summoned,  and  if 
they  elect  to  take  out  letters  themselves,  they  will  be  compelled 
to  gjive  bond,  and  the  creditors  will  then  be  made  secure  in 
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rights,  or  if  the  relatives  refuse  to  assume  that  responsibility, 
then  the  creditors  may  themselves  be  appointed  and  thus  quali- 
fied to  take  possession  of  the  assets  here  upon  the  same  terms." 

The  equity  powers  of  the  court  have  at  times  been  exercised 
against  foreign  executors  "who  have  brought;  or  had  in  this 
state  property  of  the  testator.  This  has  been  done  under  proper 
averments  and  proofs,  to  prevent  waste  of  assets  and  secure 
their  application  to  the  payment  of  debts  according  to  the  law 
of  the  state,  where  the  executor  derived  his  authority,  so  avoid- 
ing a  total  failure  of  justica  This  is  not  an  action  in  equity, 
but  at  law.  Its  character  cannot  be  changed  by  praying  an  in- 
junction and  accounting. 

Judgment  for  defendant  on  demurrer,  with  costs.  Leave  to 
amend  in  ten  days  on  payment 


SUPEEME  COUET. 
Darius  M.  Bliss  agt  Hamilton  Wallis  and  others. 

Mortgage  foreclosure — Allowance — Duress— YolunUvry  payment —  When  can- 
not he  recovered  back. 

Upon  the  application  of  plaintiff,  proceedings  for  the  foreclosure  of  a  mort- 
gage were  stayed,  the  plaintiff,  although  not  a  party  to  the  mortgage,  but 
liable  on  the  bond,  undertaking  to  pay  the  same  by  a  certain  day.  Before 
the  day  named  he  procured  a  person  to  take  an  assignment  of  the  mort- 
gage. The  defendants,  the  attorneys  of  the  mortgagees,  agreed  to  have 
the  mortgage  assigned,  the  plaintiff  to  pay  the  costs  and  expenses  of  the 
foreclosure  suit.  The  defendants  included  in  such  costs  and  expenses  an 
item  of  two  and  one-half  per  cent,  amounting  to  |ld7.50,  in  the  nature  of 
an  allowance,  which  plaintiff  disputed,  and  it  was  reduced  by  defendants 
to  $100,  to  which  they  claimed  to  be  entitled,  which  latter  sum  wtis  paid 
by  the  plaintiff,  he,  however,  at  the  time  protesting  that  it  was  illegally 
and  wrongfully  exacted.  In  an  action  brought  to  recover  back  the  sum 
so  paid: 

BUS,  that  it  could  not  be  recovered  back,  as  paid  under  duress. 

New  York  Circuity  April,  1885.  > 
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Upon  the  application  of  the  plaintiff,  proceedings  in  an  action 
for  the  foreclosure  of  a  mortgage  were  stayed,  the  plaintiff, 
although  not  a  party  to  the  mortgage,  but  liable  on  the  bond, 
undertaking  to  pay  the  same  by  a  certain  day. 

Before  the  day  named,  however,  he  procured  a  person  to 
take  an  assignment  of  the  mortgage. 

The  defendants,  the  attorneys  of  the  mortgagees,  agreed  to 
have  the  mortgage  assigned,  the  plaintiff  to  pay  the  costs  and 
expenses  of  the  foreclosure  suit 

The  defendants,  upon  presenting  their  claim  for  the  costs  and 
expenses  of  the  suit,  included  an  item  of  two  and  one-half  per 
cent  on  the  amount  due  on  the  mortgage,  in  the  nature  of  an 
allowance. 

This  item,  amounting  to  $137.50,  was  disputed  by  the  plain- 
tiff It  was  reduced  by  the  defendants  te  $100,  and  to  which 
they  claimed  to  be  entitled. 

This  sum  of  $100  was  paid  by  the  plaintiff,  he,  however,  at 
the  time  protesting  that  it  was  illegally  and  wrongfully  exacted* 

This  action  is  brought  to  recover  back  the  sum  so  paid. 

Rufus  L.  ScoU,  for  plaintiff 
Walter  G  Oibson,  for  defendanta 

Van  Vorst,  J. — It  is  not  necessary  to  decide  absolutely, 
whether  the  defendants  were  entitled  to  demand  or  receive 
from  the  plaintiff  the  sum  of  $100  as  an  allowance  in  the  fore- 
closure suit  which  was  settled  before  judgment  and  after  the 
summons  had  been  served  on  one  of  the  defendants  only. 

The  plaintiff  had  agreed  to  pay  the  costs  of  the  action.  That 
would  include  any  legal  allowance  contemplated  by  the  statute. 

The  defendants,  the  attorneys  for  the  plaintiff  in  the  fore- 
closure suit,  demanded  in  addition  to  the  items  of  costs  and 
charges,  which  were  specially  given,  a  further  allowance  of 
$137.50. 

This  allowance  they  claimed  under  section  3253  of  the  Coda 
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But  that  section  of  the  Code  leaves  such  further  allowance  to 
the  discretion  of  the  court 

The  plaintiff  off ered  to  leave  the  question  to  the  court  This 
the  defendant  refused,  and  insisted  upon  his  right  In  the  end, 
however,  they  offered  to  take  $100,  and  it  was  paid  by  the 
plaintiff  under  protest 

The  defendants  declined  to  close  the  transaction,  or  give  an 
assignment  of  the  mortgage  unless  the  costs  and  allowance  were 
paid 

In  order  to  get  the  assignment  the  plaintiff  was  obliged  to 
pay  the  sum  demanded. 

There  was  no  payment  of  money  under  any  mistake  of  law 
or  fact  Each  party  understood  the  transaction.  A  legal  right 
was  asserted  by  one  party,  and  in  the  end,  although  under  pro- 
test, acquiesced  in  by  the  other.  Acquiesced  in  is,  however, 
hardly  the  word.  The  plaintiff,  while  disputing  the  defendant's 
right  to  it,  still  paid  the  money. 

Windbiel  agt  Carroll  (16  Hun,  101),  seems  to  be  a  hard  case. 
Thome,  the  plaintiff,  had  assumed  the  payment  of  a  mort- 
gage On  a  settlement  with  the  mortgagees  he  claimed  a  credit 
of  $200,  alleged  to  have  been  paid  thereon  by  the  mortgagor. 
The  credit  was  refused.  Plaintiff  paid  the  sum  in  dispute,  pro- 
testing that  he  would  at  once  bring  an  action  to  recover  it  back, 
afid  he  brought  such  action.  On  the  trial  a  receipt  was  pro- 
duced for  a  part  of  the  sum  claimed  to  have  been  paid. 

The  court  said :  "  The  plaintiff,  therefore,  when  he  paid  the 
bond  and  mortgage,  knew  or  believed  that  he  was  paying  more 
than  he  was  owing.  The  very  fact  on  which  he  now  seeks  to 
recoyer  was  known  to  him  and  insisted  upon  by  him  at  the 
time,  and  he  made  the  payment  with  the  intention  of  sumg  to 
recover  part  of  it  back  again."  .  The  plaintiff  was  not  allowed 
to  recover. 

But  it  is  uiged  that  the  plaintiff  paid  under  duress,  1  know 
of  no  case  where  duress  has  been  .applied  to  such  a  transaction 
as  the  one  we  are  now  considering.  There  was  no  duress  of 
goods  or  property,  of  the  plaintiff     The  mortgage  belonged  to 
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another.  The  plaintiff  had  engaged  to  pay  it  In  fact  he  was 
liable  on  the  bonds  to  which  the  mortgage  was  collateraL  He 
could  have  tendered  the  amount  due  upon  the  mortgage,  with 
the  costs  of  the  suit,  and  the  mortgagee  would  have  refused  to 
receive  it  at  his  peril 

But  a  tender  would  have  effectually  protected  the  plaintiff 
He  wanted,  however,  an  assignment  of  the  mortgage.  The 
mortgagee  was  not  obliged  to  give  an  assignment,  but  he  had 
agreed  to  do  sa  It  was  doubtless  a  convenience  and  advantage 
to  the  plaintiff  to  obtain  an  assignment  and  extension  from  the 
assignee  of  payment  of  the  moi*tgaga  But  the  assignment 
could,  as  it  appears,  be  only  had  upon  the  payment  of  the 
amount  of  the  mortgage  to  the  mortgagee,  and  the  costs  and 
charges  claimed  by  his  attorney. 

The  defendant  was  not  absolutely  obliged  to  pay  the  sum 
demanded.  He  could,  having  made  a  tender,  have  withdrawn, 
and  allowed  the  foreclosure  suit  to  proceed  upon  his  plea  of 
tender,  and  his  rights  would  have  been-  guarded 

The  cases  where  a  person  Had  been  obliged  to  pay  an  unjust 
demand  in  order  to  get  possession  of  goods  or  other  property 
which  he  owned,  or  to  the  possession  of  which  he  was  entitled, 
have  no  analogy  to  this  action.  Schohy  agt  Mumford  (60  N,  Y.j 
498),  is  an  illustration  of  a  payment  made  under  duress  which 
was  allowed  to  be  recovered  back. 

In  the  case  before  us  the  right  of  the  defendants  to  the  sum 
in  question,  as  a  matter  of  ^law,  was  disputed  It  was,  never- 
theless, paid  I  do  not  think  that  it  can  be  recovered  back  as 
paid  under  duress.     The  plaintiff's  complaint  must  be  dismissed 

The  judgment  was  affirmed  on  appeal. 

• 

Note.  — Alloicance  under  duress  and  f>olufitari/  pnymenU.  — As  to  allow- 
ances in  foreclosure  actions,  when  discretionary,  sec  section  3253  Code  of 
Civil  Procedure ;  upon  subject  generally  and  when  allowances  wi^  be 
granted,  sections  807,  308  of  old  Code,  sections  32ol,  3i52  new  Code ; 
McDonald  agt.  MdUory  (46  Superior  Gt.  R  58) ;  when  can  Ikj  granted  only 
upon  the  entry  of  final  judgment,  De  Stuckle  agt.  leh'tanUpee  haiirjoay  Co, 
(80  Hun,  34) ;  Lockman  agt.  Ellis  (58  Haw,  Pr,  R,  100) ;  Rule  44. 
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Duress.  —  WaUach  agt.  Hoexter  and  others  (ante  p,  196).  There  can  be  no 
duress  as  to  land  [Fleeitoood  agt.  Gity  of  Hew  York,  2  Sancff.,  479). 

Voluntary  payments  cannot  be  recovered  back  {MmocUt  agt  WrigJU,  1 
WencL,  855 ;  Flou>er  agt  Lanee,  59  i^.  T,,  608 ;  Supermsors  agt  .&r^^9,  2 
I>0m0,  89 ;  Wlndbiel  agt  OirroU,  16  ITurH  101).— [Ed. 


SUPREME  COURT. 


Harriet  Beal  agt  The  K  Y.  C.  and  H.  R.  R  Ca 

Bailroads — Beal  estate  taken  for  railroad  purposes — Use  for  wTiieh  land  is 
taken  not  limited  in  Ume — Tim€  such  use  shall  continue  within  the  discretion 
ef  the  legislature — LatM  cf  1883,  efiapter  294 — Uliea  and  Schenectady 
BaUroad  Company — Whether  the  company  acquired  a  fee  or  mare  easement 
in  the  land. 

The  Utica  and  Schenectady  Railroad  Company  took  a  fee  to  the  land  taken 
by  proceedings — in  invitum — under  its  charter,  granted  in  1888  (Lates  of 
1888,  cA.  294),  although  the  charter  limits  the  duration  of  the  company  to 
fifty  years. 

Eren  assuming  the  plaintiff  never  to  have  been  deprived  of  the  fee  in  the 
premises  in  suit  and  still  to  be  such  owner,  yet  such  ownership  is  subject 
to  public  use  by  defendants  for  railroad  purposes,  which  use  has  not  ceased 
or  determined,  and  therefore  «she  is  not  entitled  to  the  possession  of  the 
property  and  cannot  maintain  this  action  (Heard  agt.  The  City  ofBrooklyn, 
60  ^.  r.,  242,  and  String  agt.  The  City  of  BrooUyn,  distinguished;  Terry 
agt  The  N.  Y.  C.  and  K  B.  R  Co,,  67  B/v.,  489,  commented  on), 

Oneida  Oircuit,  March^  1886. 

This  action  is  brouglit  to  recover  real  property  and  the  pos- 
session thereoi  The  property  in  dispute  is  a  portion  of  the 
road  bed  occupied  by  the  defendant  in- or  near  the  village  of 
Amsterdam,  Montgomery,  N.  Y.  The  facts  are  agreed  upon 
and  the  only  questions  to  be  determined  are  questions  of  law. 

The  Utica  and  Schenectady  Railroad  Company  was  incorpo- 
rated by  an  act  of  the  legislature  of  the  state  of  New  York, 
passed  April  29,  1833  {chap,  294),  with  authority  to  construct 
Vol.  HL  42 
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a  single,  double,  treble  or  quadruple  railroad  or  way  between 
the  cities  of  Utica  and  Schenectady. 

By  section  1  of  that  act  it  was  provided  the  corporation 
should  be  vested  with  the  right  and  privilege  of  building  and 
constructing  the  road  and  using  the  same  for  and  during  the 
term  of  fifty  yeara 

By  section  7  it  was  provided  the  corporation  was  thereby 
empowered  to  purchase,  receive  and  hold  such  real  estate  as 
might  be  necessary  and  convenient  for  its  objects,  and  it  should 
be  lawful  for  the  corporation  to  enter  upon,  take  possession  of, 
and  use  all  such  lands  and  real  estate  as  might  be  indispensable 
for  the  construction  and  maintenance  of  the  road,  but  all  lands 
or  real  estate  which  were  not  donations  should  be  purchased  of 
the  owner  thereof,  and  at  prices  to  be  mutually  agreed  upon. 

In  case  of  a  disagreement  as  to  price  and  before  making  any 
portion  of  the  rOad  tjpon  such  lands,  the  directors  of  the  corpo- 
ration might  present  their  petition  to  the  chancellor,  who  should 
appoint  three  disinterested  and  competent  freeholders  of  the 
county  in  which  the  lands  were  situated  to  be  commissioners 
to  appraise  the  lands.  The  commissioners  should  appraise  the 
lands  and  should  award  to  the  owners  thereof  what  they  should 
deem  to  be  the  full  value  thereof,  aod  should  report  their  ap- 
praisement to  the  court  of  chancery.  The  chancellor  should 
exam^ine  the  report  and  determine  on  the  same,  and  within  thirty 
days  after  his  determination,  upon  proof  to  the  chancellor  of 
the  payment  to  the  owner,  or  deposit  to  the  credit  of  the  owner 
in  such  bank  as  the  chancellor  should  direct,  of  the  amount  of 
such  appraisement  and  payment  of  all  the  expenses  attending 
the  appraisement,  the  chancellor  should  make  a  decree  or  order 
describing  the  lands  and  reciting  the  appraisement  and  the 
mode  of  making  it,  and  all  other  facts  necessary  to  a  compliance 
with  the  section  (7)  of  the  act;  and  when  the  decree  or  order 
should  be  recorded  in  the  office  of  the  clerk  of  the  county  in 
which  the  lands  were  situated,  the  corporation  should  be  pos- 
sessed of  all  the  lands  for  the  purpose  of  the  road,  and  might 
enter  upon,  take  possession  of  and  use  the  same ;  and  by  section 
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19  it  was  provided  the  legislature  might  at  any  time  alter, 
modify  or  repeal  the  act 

The  corporation  after  it  was  organized,  instituted  proceedings 
under  this  statute  to  acquire  title  to  the  premises  which  are  the 
subject  matter  of  this  action ;  the  money  therefor  was  paid,  the 
decree  or  order  was  made  by  the  court  of  chancery  and  was 
recorded  in  the  clerk's  oflSce  of  Montgomery  county  May  19, 
1836,  and  the  corporation  took  possession  of  the  premises,  built 
and  constructed  the  railroad  and  operated  it  over  the  premises 
until  the  year  1853,  when  the  corporation  was  duly  and  legally 
-consolidated  with  other  railroad  corporations  into  a  corporatioij 
known  as  the  New  York  Central  Railroad  Company,  und«r 
and  pursuant  to  the  provisions  of  chapter  76  of  the  Laws  of 
1853. 

By  section  4  of  that  act  it  was  provided  that  upon  such  con- 
solidation being  effected  all  and  singular  the  rights,  franchises 
and  interests  of  the  corporations  so  consolidated  in  and  to  every 
s]3ecies  of  property,  real,  personal  and  mixed,  and  things  in 
-action  thereto  belonging,  should  be  deemed  to  be  transferred  to 
and  vested  in  such  new  corporation  without  other  deed  or  trans- 
fer, and  such  new  corporation  should  hold  and  enjoy  the  same, 
together  with  the  rights  of  way  aijd  all  other  rights  of  property, 
franchises  and  interests,  to  the  same  extent  as  if  the  several 
corporations  consolidated  should  have  continued  to  retain  the 
title  and  transact  the  business  of  such  corporations,  and  the  title 
and  real  estate  acquired  by  either  of  the  corporations  should  not 
be  deemed  to  revert  or  be  impaired  by  means  of  such  consoli- 
dation or  anything  relating  thereto. 

This  new  corporation,  from  the  time  of  the  consolidation  in 
1853,  maintained  and  opeitited  its  railroad  over  and  along 
the  premises  in  question  until  the  year  1869,  when  it  was 
legally  and  duly  consolidated  with  the  Hudson  Eiver  Railroad 
Company,  another  railroad  corporation,  into  a  new  corporation, 
known  as  the  New  York  Central  and  Hudson  River  Railroad 
Company,  under  and  pursuant  to  the  provisions  of  chapter  917 
of  the  Laws  of  1869. 


/ 
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By  section  4  of  that  act  (which  differs  in  language  to  some 
extent  from  section  4,  chapter  76,  Laws  of  1853),  it  was  pro- 
vided that  upon  such  consolidation  being  effected  all  and  sin- 
gular the  rights,  privileges,  exemptions  and  franchises  of  each 
of  the  corporations,  and  all  the  property,  real,  personal  and 
mixed,  and  all  the  debts  due  on  whatever  account  to  either  of 
the  corporations,  as  well  as  all  stock,  subscriptions  and  other 
things  in  action  belonging  to  either  of  the  corporations,  should 
be  taken  and  deemed  to  be  transferred  to  and  vested  in  such 
new  corporation  without  further  act  or  deed ;  and  all  claims, 
demands,  property,  rights  of  way  and  every  other  interest 
should  be  as  effectually  the  property  of  the  new  corporation  as 
they  were  of  the  former  corporations ;  and  the  title  to  all  real 
estate  taken  by  deed  or  otherwise,  under  the  laws  of  this  State, 
vested  in  either  of  the  corporations,  should  not  be  deemed  to 
revert  or  be  in  any  way  impaired  by  reason  of  that  act,  or  any- 
thing done  by  virtue  thereof,  but  should  be  vested  in  the  new 
corporation  by  virtue  of  the  act  of  consolidation- 

Since  this  consolidation  the  New  York  Central  and  Hudson 
River  Railroad  Company  has  been  and  still  is  maintaining  and 
operating  the  road  over  and  along  the  premises  in  question. 

The  theory  of  the  plaintiff's  cause  of  action  is,  that  she  was 
originally  the  owner  in  fee  of  the  premises  in  question ;  that 
the  Utica  and  Schenectady  Railroad  Company,  under  its  decree 
or  order,  recorded  May  19,  1836,  did  not  take  a  fee  in  the 
premises,  but  only  an  easement  for  railroad  purposes  for  thp 
term  of  fifty  years,  and  that  this  term  having  expired  by 
lapse  of  time,  she  is  now  entitled  to  be  repossessed  of  the 
premisea 

The  defendant,  on  the  contrary,  claims,  under  the  decree  or 
order,  the  railroad  company  took  title  in  fee  to  the  premises  and 
left  no  estate  whatever  in  the  plaintiff,  and  if  it  took  an  ease- 
ment simply,  and  not  a  fee,  the  defendant  is  still  entitled  to  use 
the  premises  for  railroad  purposes,  although  the  fifty  years  have 
elapsed,  and  this  because  the  term  of  fifty  years  has  been 
extended  by  the  legislature,  and  because  the  premises,  having. 
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been  taken  for  a  public  use,  so  long  as  that  public  use  is  con- 
tinued there  can  be  no  reversion  to  the  original  owner. 

a  W.  While,  for  plaintiff. 

D,  M.  R  Johnson^  for  defendant 

Williams,  J^ — The  first  question  is,  what  estate  passed 
under  the  decree  or  order  in  chancery  from  plaintifE  to  the  rail- 
road company?  Was  it  an  easement  or  a  fee?  If  it  be  con- 
ceded the  term  of  existence  of  the  railroad  corporation  was 
fixed  at  fifty  years,  this  fact  would  not  have  restricted  the  cor- 
poration from  taking  a  fee  {Nichols  agt  The  K  T.  and  K  H, 
R  Co.,  12  K  Z,  121-128> 

The  question  seems  to  be,  what  interest  in  the  property  the 
charter  of  the  railroad  company  provided  should  be  vested  in 
or  conferred  upon  the  corporation. 

The  counsel  for  defendant  argues,  from  the  language  of  the 
charter  this  interest  was  a  fee,  and  cites  from  WoodCs  Railroad 
Law  {vol  2,  p.  764)  the  proposition: 

"The  question  as  to  whether  the  charter  authorized  the 
taking  of  a  fee  or  an  easement  is  one  of  construction  to  be 
determined  by  the  courts,  in  view  of  the  language  used  in  the 
act  giving  authonty  to  take  it,  and  of  the  purposes  for  which 
it  was  taken." 

The  counsel  for  plaintiff  seems  to  rely  mainly  upon  Heard 
agt  The  (My  of  Brooklyn  (60  K  Z,  242),  and  String  agt  The 
OUy  of  Brooklyn  (68  N.  TI,  1).  These  two  cases,  so  far  as  the 
question  we  are  examining  is  concerned,  were  practically  the 
same.  The  question  involved  was  what  estate  a  raihoad  cor- 
poration took  in  lands  appropriated  by  it  under  its  charter 
{chap.  256,  Laws  of  1832),  and  it  was  held  to  be  an  easement 
and  not  a  fea  A  reference  to  the  case  in  the  60^  New  Yarh 
does  not  show  this  question  was  discussed  at  all  by  the  court 
Kapallo,  J.  writing  the  opinion,  merely  says :  "  By  the  pro- 
ceedings for  the  acquisition  of  the  lands  in  question,  under  the 
:act  incorporating  the  Brooklyn  and  Jamaica  Eailroad  Company 
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{Laws  of  1832,  chap.  256)>  the  company  became  entitled  only 
to  thQ  use  of  the  land  for  the  purpose  of  operating  its  railroad ; 
the  fee  remained  in  the  original  owners,  subject  only  to  that 
use,  and  on  the  discontinuance  of  the  use  the  owners  were 
entitled  to  resume  possession  of  the  land." 

In  the  68th  New  Tork^  Folger,  J.,  writing  the  opinion  upon 
the  subject  says :  "  The  decision  of  this  case  in  the  &Qth  New 
York  was  put  fairly  upon  the  ground  that  whatever  interest 
the  railroad  company  had  in  the  lands  in  suit  had  ceased^  and 
that  on  that  cessation  the  plaintifEs  were  entitled  to  resume  pos- 
session, that  the  fee  remained  in  the  plaintiffs,  and  that  the  right 
of  the  railroad  was  a  right  to  use  for  the  purpose  of  operating 
its  road  and  no  more.  The  appellant  here  strives  to  make  out 
that  the  lands  were  not  taken  for  a  mere  right  of  way  or  other 
easement,  but  that  there  was  an  appropriation  of  the  lands ;  an 
examination  of  the  charter  shows  that  the  railroad  company 
was  authorized  to  appropriate  the  lands,  hvi  only  for  its  own  its€j 
for  the  purpose  contemplated  by  the  charter.  That  p^irpose 
was  to  maintain  and  continue  a  railroad  for  fifty  years  aver  a 
designated  routa  All  the  legal  proceedings  for  iJie  taking  of 
the  lands  show  that  such  was  the  appropriation  made,  and  that 
the  damages  were  assessed  for  such  an  appropriation.  The  right 
of  appropriation  was  given  and  exercised,  but  it  was  only  for 
a  use,  limited  in  time  and  in  kind  or  purpose.  Having  held 
before  in  this  case  that  the  purpose  and  use  for  which  the  ap- 
propriation was  made,  and  for  which  the  damages  were  assessed 
and  paid,  had  ceased  by  the  acts  of  the  railroad  company,  we  will 
adhere  to  that  decision  until  reason  for  change  is  shown  in  a 
new  state  of  facta" 

Eeferring  to  the  act  incorporating  the  railroad  corporations  in 
these  two  cases  {chapter  266  of  Laws  of  1882),  we  find  it  pro- 
vided by  section  16  that  in  case  the  corporation  should  not  be 
able  to  acquire  tiie  titie  to  the  lands  by  purchase  or  voluntary 
session,  it  should  be  lawful  for  it  to  appropriate  so  much  of  the 
laTids  as  should  be  necessary  to  its  own  use  for  the  purposes 
contemplated  in  this  act;  by  section  17  it  shbuld  present  to  the^ 
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vice-chancellor  a  petition,  among  others  things  praying  for  the 
appointment  of  appraisers  to  assess  the  damages  which  the  own- 
ers would  sustain  by  reason  of  the  appropriation  thereof  by  the 
corporation  to  its  own  use ;  by  section  19  the  vice-chancellor 
should  appoint  three  disinterested  freeholders  for  the  puipose 
of  assessing  such  damages ;  by  section  20  the  appraisers  should 
proceed  by  viewing  the  lands,  and  by  such  other  evidence  as 
the  parties  might  produce  before  them  t©  ascertain  and  assess 
the  damages  which  the  owners  would  sustain  by  an  appropria- 
tion of  their  lands  for  the  use  or  accommodation  of  such  rail- 
road or  its  appendages;  by  section  21  the  appraisers  should 
make  a  report  to  the  vice-chancellor,  among  other  things  speci- 
fying the  damages  which  the  owners  would  sustain  by  reason  of 
the  appropriation  of  their  lands  for  the  purposes  aforesaid,  and 
the  vice-chancellor  might  modify  the  assessment  as  should 
appear  just ;  by  section  22,  on  payment  of  the  damages  thus 
assessed,  with  the  expenses  of  assessment,  or  depositing  same 
in  bank  directed  by  vice-chancellor,  the  corporation  should 
inunediately  become  entitled  to  the  use  of  the  lands  for  the  pur- 
poses aforesaid.    , 

These  provisions  of  the  charter  would  seem  to  leave  no  doubt 
but  a  mere  easement  was  given  the  corporation  by  this  ac^ 
The  counsel  for  plaintiff  here  claims  this  charter  and  the  charter 
of  the  Utica  and  Schenectady  Eailroad  Company  {chapter  294^ 
Laws  of  1838)  are  substantially  alike.  If  they  were,  I  should 
have  no  difficulty  in  holding  the  pla,intLff  never  parted  with  the 
fee  in  the  premises  in  question. 

By  the  charter  we  have  here  to  interpret,  it  was  provided  the 
corporation  might  purchase  and  receive  donation  of,  and  hold 
such  real  estate  as  was  necessary  or  convenient,  and  it  should 
be  lawful  for  it  to  enter  ujnm,  take  possession  of  and  use  all  such 
lands  as  might  be  indispensable  for  the  construction  and  mainte- 
nance of  the  road,  hut  all  lands  which  were  not  donations  should 
he  purchased,  and  at  a  price  to  be  mutually  agreed  on,  and  in  case 
of  a  disagreement  as  to  price,  application  might  be  made  to  tlie 
court  of  chancery,  and  persons  should  be  appointed  to  appraise 
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the  lands  (not  the  damages  for  the  use  of  them)  and  the  ap- 
praisers should  award  to  the  owners  what  they  should  de^n  to 
be  the  full  valine  of  the  lands  and  upon  payment  of  this  ap- 
praisal (the  full  value  of  the  lands)  and  all  expenses  of  the 
appraisal,  the  decree  or  order  should  be  mada 

So  far  it  seems  to  me  every  word  of  the  charter  points  to  the 
acquiring  of  the  fee  in  the  lands,  and  not  an  easement  merely. 
It  is  said  the  corporation  may  have  the  land,  but  it  must  pur- 
chase it  if  not  doruited,  and  it  must  pay  on  such  purchase  a  price 
to  be  agreed  on^  and  only  in  case  of  disagreement  as  to  price  are 
appraisers  to  be  called  in,  and  then  they  are  to  appraise  the 
lands  and  to  award  to  the  owner  the  full  value  thereof.  Upon 
payment  of  the  full  value,  practically  the  price  fixed  by  the 
appraisers  on  account  of  the  inability  te  agree  on  the  price  to 
be  paid  upon  a  purchase,  was  it  not  intended  the  corporation 
should  acquire  the  fee  to  the  property  ?  Any  other  construction, 
it  seems  to  me,  would  be  unjust  and  unreasonable.  The  only 
difficulty,  if  any,  in  assenting  to  this  construction,  arises  from 
the  remaining  provision  in  regard  to  the  matter,  viz.,  when  the 
decree  or  order  should  be  recorded  the  corporation  should  be 
possessed  of  the  lands  for  the  purposes  of  the  road,  and  might 
enter  upon,  take  possession  of  and  use  them. 

This  language,  standing  alone  and  not  read  in  connection  with 
the  provisions  heretofore  referred  to,  would  not  seem  to  imply 
the  interest  acquired  was  a  fee  or  anything  further  than  an  ease- 
ment for  railroad  purposes.  I  think,  however,  when  this  lan- 
guage is  read  with  that  before  it,  the  whole  is  consistent  and 
implies  a  fee,  and  not  a  vnere  easement^  was  intended  by^  the 
charter  to  be  acquired.  It  will  be  seen  the  provision  at  first 
was  that  it  should  be  lawful  for  the  corporation  to  take  possession 
of  and  use  all  lands  that  were  indispensable.  This  language 
has,  however,  connected  with  it  a  "but"  condition,  which  must 
first  be  complied  with  before  the  corporation  could  so  take  pos- 
session of  and  use  the  lands.  This  condition  was  a  purchase  at 
a  price,  and  the  statute  then  goes  on  to  provide  for  fixing  the 
price  at  which  the  purchase  could  be  mada     And  finally,  hav- 
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ing  made  provisions  for  all  the  conditions,  the  bid  in  connection 
with  its  first  statement  that  the  corporation  might  enter  upon 
and  use  the  lands  in  compliance  with  aU  the  prpvisions,  it  is 
finally  again,  in  substantially  the  same  language,  provided  that 
the  corporation  might  take  possession  of  and  use  the  landa 

I  am  unable  to  perceive  how  the  cases  relied  upon  by  plain- 
tiff's counsel  afford  us  any  precedent  for  the  construction  of  the 
charter  we  are  here  considering,  and  I  am  unable  to  arrive  at 
any  other  conclusion  but  the  one  favorable  to  the  defendant  in 
this  question,  that  the  corporation  acquired  a  fee  and  not  a 
mere  easement^  in  the  premises  in  question,  under  and  by  virtue 
of  the  decree  or  order  of  the  court  of  chancery. 

The  case  cited  and  discussed  by  counsel  upon  both  sides  of 
this  case  {Terry  agt  Tfie  New  York  Central  and  Hudson  River 
Railroad  Co.,  67  How,  Pr.^  439),  was  in  many  respects  entirely 
like  the  one  we  are  here  considering.  It  was  unlike  this  case, 
however,  in  that  the  railroad  corporation  which  originally 
appropriated  the  lands  in  suil^  the  Tonawanda  Bailroad  Com- 
pany, had  a  charter  entirely  unlike  the  charter  of  the  Utica 
and  Schenectady  Railroad  Company,  and  one  under  which  an 
easement,  and  not  the  fee,  was  clearly  acquired  {see  chap.  241, 
Laws  of  1832).  It  was  a  charter  containing  the  same  identical 
provisions  as  to  the  acquisition  of  lands  as  those  in  chapter  256 
of  laws  of  1832,  which  are  heretofore  given  in  considering  the 
cases  in  the  60^  and  68^A  New  York  This  case  was  tried  at 
the  Genesee  circuit  in  September,  1884,  and,  so  far  as  I  am 
aware,  the  decision  there  made  has  never  been  reversed,  over- 
ruled or  criticised.  It  was  against  this  same  defendant,  and 
judge  Haight  held  the  plaintiff  to  be  the  owner  in  fee  of  the 
lands  in  suit,  but  subject  to  a  public  use  for  railroad  purposes, 
and  the  time  such  use  should  continue  was  within  the  discretion 
of  the  legislature  and  not  confined  to  the  fifty  years,  which  was 
the  term  of  existence  of  the  corporation  that  acquired  the  landa 
prescribed  in  its  charter ;  that  such  use  had  not  as  yet  ceased 
and  determined,  and  therefore  the  plaintiff  could  not  recover. 
Vol.  m  48 
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It  seems  to  me  the  counsel  for  the  plaintiff  at  the  argument 
of  our  case,  did  not  appreciate  the  ground  upon  which  judge 
Haight  came  to  his  conclusion  in  that  casa  His  position  was, 
not  that  the  lands  were  originaUy  appropriated  for  fifty  yeais 
and  no  more,  and  yet  the  legislature  might,  without  the  consent 
of  the  owner  of  the  lands,  extend  this  fifty  years  to  five  hun- 
dred years;  such  a  position  would  hardly  be  tenable^  He  says: 
"The  corporation  was  at  first  created  for  the  term  of  fifty 
years.  The  legislature,  however,  reserved  to  itself  by  section 
80  the  right  at  any  time  to  alter,  modify  or  repeal  the  act ;  it 
had  thus  the  power  to  shorten  or  extend  the  time  that  the  cor- 
poration should  exist  The  legislature  has  seen  fit  to  extend 
its  corporate  term  for  the  period  of  500  years ;  if,  therefore,  the 
lands  were  taken  under  this  act  for  the  life-time  of  the  corpora- 
tion, subject  to  the  power  of  the  legislature  to  shorten,  discon- 
tinue or  extend  such  corporate  life,  then  I  fail  to  see  how  the 
plaintiff  can  recover.  In  determining  this  question  the  act 
must  be  determined  by  reading  the  various  sections  in  connec- 
tion with  each  other.  Section  1  creates  the  corporation  for 
fifty  years,  but  by  section  80  the  time  may  be  lengthened, 
shortened  or  the  corporation  at  any  time  discontinued ;  so  that 
it  is  the  same  as  if  section  1  read  that  the  corporation,  and  for 
the  term  of  fifty  years  from  the  passage  of  this  act,  or  such 
other  time  as  the  legislature  shall  provide,  shall  continue  to  be 
a  body  corporate  and  politia  Section  16,  in  giving  authority 
to  acquire  and  appropriate  lands,  provides  that  it  may  do  so 
for  the  purposes  contemplated  by  the  act ;  and  section  22,  in 
providing  that  the  railroad  company  may  take  possession  of  the 
land  after  the  payment  of  the  damages  as  appraised,  provides 
that  it  shall  be  entitled  to  the  use  of  the  said  lands  for  the  pur- 
poses aforesaid." 

If  I  may  be  permitted  to  add  to  this  argument  in  the  same 
direction  judge  Haight  has  taken,  I  should  say :  The  sections 
providing  for  the  acquisition  of  lands  did  not  provide  such  use 
should  be  for  fifty  years  and  no  more ;  time  was  not  designated 
at  all  in  those  sections,  but  only  the  purpose^  that  of  maintain- 
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ing  a  railroad  It  is  claimed  to  be  inferred  such  acquisition 
was  only  fifty  years  because  the  life  of  the  corporation  was 
only  fifty  yeai-s.  The  act,  however,  reserved  to  the  legislature 
the  right  to,  and  it  might  extend  the  life  of  the  corporation  in 
canying  out  the  purpose  of  maintaining  a  railroad  When, 
therefore,  the  lands  were  acquired  and  damages  appraised  and 
paid  to  the  owners,  all  paities  knew  and  understood  the  acqui- 
sition of  the  lands  under  the  charter  was  for  no  certain,  definite 
time  but  was  for  a  purpose,  a  public  use,  and  the  time  the  user 
of  the  lands  should  continue  for  such  purpose  was  discretionary 
with,  and  might  be  determined  by  the  legislatura  In  this 
view  of  the  matter,  no  rights  of  the  property  owners  would  be 
interfered  with  or  invaded  by  the  legislature,  and  at  the  same 
time  a  very  satisfactory  principle  would  be  maintained  that 
where  property  has  been  taken  Jor  public  use,  so  long  as  that 
public  use  is  continued  with  the  concurrence  of  the  legislature, 
the  land  should  not  revert  to  the  original  owner. 

This  decision  of  judge  Haigh^  is  authority  for  the  propo- 
sition urged  by  defendant  here,  that  assuming  the  plaintiff  never 
to  have  been  deprived  of  the  fee  in  the  premises  in  suit  and 
Btill  to  be  such  owner,  yet  such  ownership  is  subject  to  public 
use  by  defendants  for  railroad  purposes  which  use  has  not 
ceased  or  detjermined,  and  therefore  she  is  not  entitled  to  the 
possession  of  the  property  and  cannot  maintain  this  action. 

In  the  60^  and  68^  New  York  the  reason  why  the  lands 
were  held  to  have  reverted  to  the  original  owners,  was  not  that 
the  existence  of  the  corporate  life  had  terminated,  but  the  lands 
had  ceased  to  be  used  for  the  purpose  of  maintaining  a  railroad, 
had  been  abandoned  for  such  purposes. 

My  conclusion  is  that  the  plaintiff  cannot  maintain  this  ac- 
tion, and  the  defendant  is  entitled  to  judgment  dismissing  her 
complaint,  with  costs. 

Formal  findings  may  be  argreed  upon  between  parties  in 
accordance  with  the  suggestions  in  this  opinion,  and  present  I 
for  signature.     If  not  agreed  upon  I  will  settle  same. 
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J^EW  YORK  COMMON  PLEAS. 

Daniel  S.  McElrot,  plaintiff  and  respondent,  agt  Morris  B. 
Baer  and  Morris  B.  Bronner,  substituted  defendants  and 
appellants,  in  place  of  J.  Morgan  Howe,  original  defendant 
and  respondent 

District  court — Practice  cu  to  interpleader —  Code  of  Pi'iyeedure^  section  122 — 

Code  of  Civil  Procedure,  section  2876. 

The  statutory  interpleader,  which  is  not  in  the  nature  of  a  suit  in  equity^ 
but  a  remedy  designed  for  use  in  common  law  courts,  is  a  measure  ot 
relief  to  which  suitors  in  a  district  court  in  the  city  of  New  York  may 
resort. 

In  the  district  courts,  after  the  order  of  interpleader  is  made,  a  copy  of  the 
order  and  a  copy  of  the  complaint,  drawn  in  conformity  with  the  sugges- 
tion made  in  Moak^e  Van  Santvord'a  Pleadings,  should  be  served  upon  tho 
party  brought  in  by  the  interpleader.  The  order  should  require  him  to 
appear  and  answer  the  complaint  in  the  same  time  that  a  defendant  is 
required  to  answer  a  summons,  and  should  provide  that  the  money  in 
court  shall  be  paid  to  the  plaintiff  in  case  of  the  failure  to  appear  and 
answer  of  the  party  interpleaded. 

If  the  party  appear  and  answer,  the  issue  raised  may  be  tried  by  the  court, 
unless  a  Jury  be  demanded  at  the  time  of  the  joinder  of  issue.  Upon  the 
entry  of  judgment  the  money  must  be  paid  to  the  prevailing  party,  unless 
an  undertaking  sufficient  to  stay  proceedings  be  given,  and  costs  should  be 
awarded  against  the  losing  party. 

Generai  Term,  March,  1886. 

Before  Van  Hoesen  and  Allen,  JJ. 

This  was  an  appeal  from  the  sixth  district  court  The  action 
was  brought  originally  against  J.  Morgan  Howe,  to  recover 
for  broker's  commission  on  the  sale  of  a  house  and  lot  in  this 
city.  Morris  B.  Baer  and  Morris  B.  Bronner,  composing  the  real 
estate  firm  of  Morris  B.  Baer  &  Co.,  had  also  claimed  the  same 
commission.  Howe  obtained  an  order  to  showe  cause  why  they 
should  not  be  substituted  as  defendants  in  his  place.  The 
motion  was  opposed  both  by  plaintiff  and  Baer  and  Bronner, 
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and  was  granted,  upon  which  Howe  paid  the  fund  in  dispute 
into  court.  After  the  interpleader  thus  made,  Baer  and  Bron- 
ner  failed  to  answer,  the  plaintifE  took  judgment  bj  default, 
and  the  deposit  was  paid  to  him,  Baer  and  Bronner  then 
appealed.  The  point  raised  was  the  invalidity  of  the  inter- 
pleader. 

Frederick  R  Zee,  for  plaintiff  and  respondent. 

W.  T.  BirdsaUy  for  substituted  defendants  and  appellants, 
cited  26  K  Z,  418 ;  sec  2876  Code  of  Oivil  Procedure;  13  Hun, 
157 ;  15  Barh.,  47 ;  6  Wend.,  654 

John  0.  Qulick,  for  original  defendant  and  respondent,  dted 
Hauch  agt  Dreyer  (3  Daly  434) ;  Beer  agt  Benner  (11  Daly, 
229);  sec  2876  Code  of  Oivil  Procedure 

Per  Cubiam. — It  is  settled  by  the  decisions  of  this  court, 
in  Ranch  agt  Dreyer  (3  Daly^  434),  and  -fieer  agt  Benner  (11 
Daly^  229),  that  the  statutory  interpleader,  which  is  not  in  the 
nature  of  a  suit  in  equity,  but  a  remedy  designed  for  use  in 
common  law  courts  {see  the  English  statute^  entitled  1  and  2  Win. 
IV.y  chap,  58 ;  23  and  24  VicL,  chap,  126),  is  a  measure  of  relief 
to  which  suitors  in  a  district  court  ill  the  city  of  New  York 
may  resort  It  is  to  be  regretted  that  when  the  framer  of  sec- 
tion 122  of  the  old  Code  of  Procedure  borrowed  from  the 
English  statutes  that  we  have  mentioned  the  idea  of  permitting 
a  defendant  in  an  action  at  law  to  obtain  in  a  summary  way  in 
that  action  the  same  relief  that  he  might  obtain  by  filing  a  bill 
of  interpleader  in  a  court  of  equity,  he  did  not  at  the  same  time 
borrow  the  procedure  which  those  statutes  created. 

The  consequence  of  borrowing  only  the  relief  and  of  omit- 
ting to  provide  a  way  by  which  that  relief  can  be  attained,  has 
been  to  throw  upon  the  courts  of  this  state  the  necessity  of 
framing  for  themselves  a  system  of  practice  that  will  make  the 
statutory  interpleader  effectual  One  of  the  first  efforts  in  that 
direction  was  made  in  the  case  of  Van  Buskirk  agt  Bey  (8  How. 


842  HOWARD'S  PRACTICE  REPORTS. 

McElroy  agt.  Baer. 

Pr.,  425),  in  which  the  court  directed  that  the  order  should  pro- 
vide that  if  the  party  interpleaded  did  not  appear  and  defend 
the  action  within  twenty  days  after  the  service  upon  her  of  a 
copy  of  the  complaint,  together  with  a  copy  of  the  order  of 
inteipleader,  the  money  in  court  should  be  paid  to  the  plaintifE. 
The  Code  nowhere  provided  for  these  proceedings,  but  they 
were  adopted  because  in  no  other  way  could  eflEect  be  given  to 
the  intent  of  the  legislature  in  creating  the  remedy  of  an  inter- 
pleader in  a  common  law  action.  Perhaps  the  action  of  the 
court  might  be  called  judicial  legislation. 

Again,  in  Laiorence  agt  Wilsan  (8  ITun,  593),  the  court  said : 
"As  the  Code  prescribes  no  mode  of  proceeding  under  this 
section,  the  practice  under  it  should  be,  I  think,  as  far  as  practi- 
cable, that  adopted  by  the  courts  of  equity  in  cases  of  inter- 
pleader in  analogous  cases."  Thp  court  then  recommends  that 
the  practice  be  such  as  is  suggested  by  Moak's  Van  Santvoord's 
Pkadings,  358. 

We  see  the  wisdom  of  the  course  recommended  by  the  court 
in  the  case  last  cited,  and  are  of  the  opinion  that  in  the  district 
courts,  after  the  order  of  interpleader  is  made,  a  copy  of  the 
order  and  a  copy  of  the  complaint,  drawn  in  conformity  with 
the  suggestion  made  in  MoaKs  Van  Santvoord's  Pleadings^  should 
be  served  upon  the  party  brought  in  by  the  interpleader.  The 
order  should  require  him  to  appear  and  answer  the  complaint 
in  the  same  time  that  a  defendant  is  required  to  answer  a  sum- 
mons, and  should  provide  that  the  money  in  court  shall  be  paid 
to  the  plaintifE  in  case  of  the  failure  to  appear  and  answer  of 
the  party  who  is  interpleaded  If  the  party  appear  and  answer 
the  issue  raised  may  be  tried  by  the  court,  unless  a  jury  be 
demanded  at  the  time  of  the  joinder  of  issue.  Upon  the  entry 
of  judgment  the  money  must  be  paid  to  the  prevailing  party, 
unless  an  undertaking  sufficient  to  stay  proceedings  be  given, 
and  costs  should  be  awarded  against  the  losing  party.  It  may 
be  that  Baer  and  Bronner  intentionally  abandoned  the  case 
when  the  district  court  decided  that  they  should  be  brought  in 
by  interpleader,  but  we  arc  not  able  to  say  that  such  was  their 
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intentioD.  It  is  possible  that  they  left  the  court  because  they 
did  not  expect  any  further  proceedings  without  some  further 
notica  We  prefer  to  place  that  interpretation  upqn  their  acts, 
because  they  have  not  as  yet  had  an  opportunity  to  show  their 
rights  to  the  money,  in  controversy. 

Of  course  Dr.  Howe  is  discharged  from  all  liability,  and  he 
has  no  interest  in  or  concern  with  the  litigation  that  followed  or 
may  follow  the  payment  by  him  of  the  money  into  couR  We 
think  it  proper  to  reverse  the  judgment  and  order  a  new  trial, 
with  costs  to  abide  the  event  Let  the  district  court  amend  its 
order  so  that  Baer  and  Bronner  shall  answer  in  the  usual  tima 
Then  let  the  plaintiff  serve  upon  them  a  new  complaint,  drawn 
in  conformity  with  the  suggestions  already  referred  to.  If  Baer 
and  Bronner  fail  to  appear,  let  judgment  be*  entered  establishing 
the  right  of  plaintiff  to  the  money.  If  they  appear  and  answer, 
let  the  issue  be  tried  and  the  money  awarded  to  the  prevailing 
party. 

The  reversal  of  the  judgment  leaves  the  plaintiff  without  any 
adjudication  in  his  favor  as  to  his  right  to  the  money,  and 
exposes  him  to  liability  to  an  action  to  be  brought  against  him 
by  Baer  and  Bronner  for  the  money  that  was  paid  to  him  under 
the  judgment  that  has  been  reversed 

Judgment  reversed  and  a  new  trial  ordered  as  between  the 
plaintiff  and  Baer  and  Bronner,  with  coste  to  abide  the  event 
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ChUdr&n  Begging — Commitment  to  Catholic  Protectory — JPsncU  Code,  eedion 

291 — Ilffeet  of  euto  eommittnent. 

Under  section  291  of  the  Penal  Code,  the  commitment  of  a  child  found  beg- 
ging in  the  streets,  does  not  make  such  commitment  absolute,  final  or  un- 
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conditional,  but  such  commitment  is  to  be  governed  by  the  charter  and 
rules  of  the  institution  to  whose  care  he  is  consigned. 
Heretofore,  under  the  consolidation  act  the  magistrate  could  commit  the 
destitute  child  to  but  one  of  the  three  specified  institutions,  and  the  only 
effect  of  the  first  alternative  of  section  291  is  to  permit  the  magistrate  to 
commit  such  child  to  any  charitable  or  reformatoiy  institution  authorized 
by  law  to  take  charge  of  minors;  but  in  every  case  the  institution  so 
authorized  was  left  to  take  and  hold  the  child  for  the  time,  and  in  the 
manner^and  under  the  regulations  prescribed  by  its  fundamental  law. 

Decided,  January,  1886. 

Elimdge  T.  Oerry,  tor  appellant^  New  York  Catholic  Pro- 
tectory. 

F.  R  Coudert,  for  the  peopla 

Finch,  J, — ^A  police  justice  of  the  city  of  New  York,  on  the 
5th  day  of  November,  1884,  committed  John  Van  Heck,  a  boy 
of  the  age  of  nine  years,  to  the  Catholic  Protectory,  for  begging 
in  the  streets,  in  violation,  as  the  commitment  asserted,  of  the 
consolidation  act  of  1882,  of  the  Penal  Code,  and  of  the  Code 
of  Criminal  Procedure  Under  which  of  these  acts  the  magis- 
trate  proceeded  he  did  not  at  all  determine,  and  we  have  no 
means  of  knowing.  The  commitment  directed  that  the  child 
should  be  and  remain  under  the  guardianship  of  the  protectory 
"  until  therefrom  discharged  in  the  manner  prescribed  by  law." 
There  is  no  provision  for  his  discharge,  unless  the  requirements 
of  the  charter  of  the  protectory,  which  determine  how  long  he 
may  be  held  by  that  institution,  are  unrepealed  and  remain 
applicable  to  the  case.  More  than  twenty  days  after  this  com- 
mitment, and  on  the  23d  day  of  the  following  December,  a  writ 
of  certiorari,  and  on  the  15th  day  of  January,  in  the  next  year,  a 
writ  of  habeas  corpus,  were  issued  to  inquire  into  the  detention 
of  the  child.  The  process  was  awarded  upon  the  petition  of  the 
father,  who  alleged  that  the  act  of  the  child  in  soliciting  alms,  if 
such  act  did  occur,  was  not  due  to  the  petitioner's  neglect  or 
misconduct ;  but  that  the  child  had  been  an  attendant  at  the  city 
schools  from  the  16th  day  of  April,  1884,  to  the  1st  of  Novem- 
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ber,  1884,  just  five  days  before  he,  with  his  mother,  was  arrested 
for  beggary.  He  further  alleged  that  the  child  had  never  been 
guilty  of  violating  section  290  of  the  Penal  Code,  as  recited  in 
the  warrant,  and  that  is  admitted,  the  answer  being  that  section 
291  was  intended,  and  the  reference  to  section  290  was  a  clerical 
error.  He  further  alleged  that  no  notice,  as  required  by  law, 
was  given  to  him,  either  by  personal  service  or  by  posting  in 
the  station-housa 

As  the  mother  was  arrested  with  the  child,  and  very  probably 
herself  committed,  the  father  was  left  to  miss  his  son  and. find 
what  had  happened  to  him  as  best  he  might  be  able.  And,  upon 
discovering  the  facts,  he  is  met  by  the  contention  of  the  protec- 
tory that  the  commitment  is  final,  and  no  notice  to  the  father 
was  requisite,  and  he  had  no  right  to  be  heard  upon  the  ques- 
tion of  the  disposition  of  his  child ;  and  that  is  said  to  result 
from  the  effect  of  section  291  of  the  Penal  Code,  which  is 
claimed  to  have  made  unavailing  and  inappUcable  the  wise  and 
prudent  provisipns  of  the  charter  of  the  protectory.  That  insti- 
tution is  a  very  worthy  and  commendable  charity,  intended, 
primarily,  for  the  benefit  of  catholic  children,  and  to  save  them 
from  suffering,  and  throw  over  them  the  care  and  protection  of 
the  catholic  church  {Laws  1863,  chap.  448).  The  New  York 
Juvenile  Asylum  is  a  similar  charity,  having  in  its  charter  cor- 
responding  provisions  as  to  notice,  and  intended,  primarily,  for 
the  benefit  of  protestant  children. 

If  a  police  magistrate  of  the  city  may  commit  a  ^  child  of 
tender  years,  found  soliciting  alms  in  the  street,  without  notice 
to  the  parents,  and  giving  them  an  opportunity  to  be  heard, 
several  results  may  follow.  A  boy,  nine  years  old,  may  have 
begged  in  the  street  without  the  knowledge  of  his  parents,  or 
any  cause  or  occasion,  so  far  as  they  were  concerned ;  be  con- 
victed without  the  least  chance  of  defense  or  explanation ;  be 
sent  to  one  or  the  other  of  these  institutions  permanently  dur- 
ing his  minority;  and  without  the  least  opportunity  for  redress; 
for  the  construction  of  the  Penal  Code  which  makes  the  com- 
Vol.  HL  44 
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mitment  absolute  and  final,  and  sweeps  out  a  part  of  the  terms 
on  which  the  institution  can  receive  and  hold  the  child,  must 
necessarily  sweep  them  all  out,  and,  among  the  best,  section 
1623  of  the  consolidation  act,  which  directs  the  corporation, 
when  it  shall  be  made  to  appear  to  its  satisfaction  that  the 
child  has  been  committed  "  on  insufficient  cause,  false  or  de- 
ficient testimony,  or  otherwise  wrongfully  or  improvidently 
committed,"  to  discharge  the  child.  If  not,  an  absolute  com- 
mitment by  the  magistrate  may  be  reversed  by  the  protectory. 
It  may  further  result  that  where  the  beggary  and  destitution 
were  real,  and  a  commitment  proper,  the  magistrate  may  igno- 
rantly  and  innocently,  or  following  the  drift  of  his  own  de- 
nominational convictions,  send  the  child  of  catholic  parents  to 
be  educated  and  brought  up  under  protestant  influences,  or  the 
reverse. 

Those  relating  to  the  protectory  are  found  in  the  consolida- 
tion act,  and  were  substantially  copied  from  the  charter  of  the 
institution  passed  in  1863,  and  subsequent  acts  amending  it 
By  section  1618  a  magistrate  of  the  city  may  send  to  the  pro- 
tectory children  between  the  ages  of  seven  and  fourteen,  found 
in  any  street  or  public  place,  "  in  circumstances  of  want  and 
suffering,  or  abandonment,  exposure,  neglect,  or  of  beggary ;" 
and  the  form  of  commitment  is  described.  The  child  is  to  be 
conveyed  "  to  the  house  of  reception  established  by  said  corpo- 
ration ;  and  such  child  is  to  be  there  detained  until  removed  or 
■  discharged  as  afterwards  provided. 

Section  1619  commands  that  "  immediatdy  upon  the  making 
•  of  such  order  the  magistrate  or  court  making  the  san.e  shall 
deliver  to  a  policemen  of  the  city,  especially  detailed  for  that 
purpose,  a  notice  in  writing,  addressed  to  the  father  of  such 
child,  if  its  father  be  living  and  resident  within  the  city,  and, 
if  not,  then  to  its  mother,  if  she  be  living  and  be  so  resident, 
-and,  if  there  be  no  father  or  mother  of  such  child  resident 
within  the  city,  then  addressed  to  the  lawful  guardian  of  such 
child,  if  any,  or  to  the  pereon  with  whom,  according  to  the 
examination  of  the  child  and  the  testimony,  if  any  received  by 
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such  magistrate  or  court,  such  child  shall  reside,  in  which  notice 
the  party  to  whom  the  same  is  addressed  shall  be  informed  of 
the  commitment  of  such  child  to  the  house  of  reception  of  said 
corporation ;  and  shall  be  notified  that,  unless  taken  therefrom 
in  the  manner  prescribed  by  law  within  twenty  days  after  the 
service  of  such  notice,  the  child  therein  named  shall  be  com- 
mitted to  the  asylum  of  said  corporation."  Section  1620  pro- 
vides for  the  personal  service  of  the  notice,  and  if  that  has 
proved  impossible,  then  for  a  substituted  semce  by  posting  a 
notice,  the  form  of  which  is  prescribed,  in  the  police  station 
nearest  the  alleged  residence  of  the  child.  By  section  1621,  if, 
within  the  twenty  days,  the  parent  or  other  person  shall  prove, 
to  the  satisfaction  of  the  committing  magistrate,  that  the  suffer- 
ing or  destitution  has  not  been  occasioned  by  the  habitual 
neglect  or  misconduct  of  the  parents  or  guardian,  the  magistrate 
is  required  to  order  the  child  to  be  discharged ;  but  by  section 
1622  it  is  directed  that  in  case  no  such  proof  is  made,  or  nobody 
appears,  the  magistrate  shall  transmit  to  the  superintendent  of 
the  protectory  a  notice  to  that  effect,  whereupon  the  child  shall 
be  removed  to  the  asylum  of  the  corporation.  Section  1623  we 
have  already  referred  to  as  providing  for  a  discharge  by  the 
corporation,  not  only  when  satisfied  that  the  commitment  was 
without  due  cause,  but  whenever  circumstances  after  occurring 
render  it  proper  or  expedient 

It  is  obvious  that  these  provisions  relate,  not  to  a  case  of 
crime,  but  one  of  misfortune,  on  the  part  of  the  child,  and  often 
of  the  parents.  They  result  in  depriving  the  latter  of  their 
children,  to  whose  care  and  custody  they  have  a  natural  right, 
and  the  injustice  of  doing  so  without  giving  them  opportunity 
to  be  heard  and  to  show  the  real  facts  is  sedulously  avoided. 
All  this  wise  and  careful  provision  results  in  a  double  opportu- 
nity of  the  parent  to  be  heard.  During  the  twenty  days  he 
may  satisfy  the  magistrate  that  the  begging  was  no  fault  of 
his,  and  after  the  twenty  days  he  may  apply  to  the  protectory. 
The  section  of  the  Penal  Code  which  is  said  to  override  and 
change  all  this  is  as  follows :     After  describing  the  children  to 
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whom  it  applies  as  those  begging,  homeless  orphans  or  children 
of  criminals,  frequenting  the  company  and  dens  of  thieves  and 
prostitutes,  it  authorizes  the  court  or  magistrate  to  commit  the 
child  to  any  charitable  reformatory  or  other  institution  author- 
ized by  law  to  receive  and  take  charge  of  minors,  or  may  make 
any  disposition  of  the  child  such  as  now  is  or  hereafter  may  be 
authorized  in  the  cases  of  vagrants,  truants,  paupers  or  disor- 
derly persons. 

There  is  nothing  in  this  section  which  repeals  by  implication 
any  of  the  provisions  of  the  consolidation  act  It  authorizes  a 
commitment  As  the  general  term  suggest,  it  does  not  say  it 
shall  be  absolute,  final,  unconditional  Most  clearly  it  means 
that  the  magistrate,  knowing  the  authority  of  the  different 
institutions  to  receive  and  retain,  and  the  existing  limitations 
upon  that  authority,  may  select  from  among  them  that  which 
he  deems  most  fitting.  The  enactments  can  be  read  together 
and  easily  stand  together  without  the  least  clash  or  conflict ;  and 
where  that  can  be  done  our  duty  is  to  reconcile  them  and  give 
to  each  its  operative  force.  A  further  rule  of  construction 
points  to  the  same  result  The  provisions  of  the  consolidation 
act  defining  the  authority  of  the  protectory  are  local  and  special, 
confined  to  the  city  of  New  York,  and  having  respect  to  its 
situation  and  needs ;  the  provision  of  the  Penal  Code  is  general 
and  applying  to  the  state  at  larga  It  is  the  uniform  rule  that 
such  a  special  and  local  act  is  not  repealed  or  modified  by  the 
later  general  one,  unless  some  specific  words  plainly  disclose- 
that  intention.  We  are  bound  to  apply  these  rules,  and  espe- 
cially so  in  a  class  of  cases  which  involves  questions  of  personal 
liberty  and  parental  control  A  construction  which  stands  upon 
the  Penal  Code  alone,  and  rejects  the  influence  and  modifying 
effect  of  the  charters,  is  very  clearly  shown  to  be  inadmissible 
by  an  illustration  suggested  by  the  learned  counsel  for  the 
respondent 

Under  section  1466  of  the  consolidation  act  certain  females 
over  fourteen  and  under  twenty-one  may  be  committed 
to  the  Protestant  Episcopal  House  of  Mercy,  or  the  Bomaa 
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Oatholic  House  of  the  Good  Shepherd.  These  institutions 
answer  the  sole  description  of  the  Penal  Code  as  "  authorized 
by  law  to  receive  and  take  charge  of  minors ;"  and  so,  on  the 
construction  claimed,  this  boy  might  have  been  lawfully  com- 
mitted to  one  of  those  institutions.  The  same  thing  would  be 
true  as  it  respects  the  New  York  Infant  Asylum,  which  is 
authorized  to  receive  children  of  two  years  or  under,  and  as  it 
respects  the  American  Female  Guardian  Society,  which  receives 
girls  under  fourteen  and  boys  under  ten.  Could  a  boy  over 
fourteen,  but  under  sixteen,  be  committed  to  this,  latter  institu- 
tion by  force  of  the  Code?  Institutions  abound  by  whose  fun- 
damental law  they  are  fitted  and  adapted  to  each  of  the  varying 
forms  of  misfortune  and  vice.  Does  the  Penal  Code  disregard 
this  fitness  and  adaptation,  and  mean  to  substitute  for  it  the 
unlimited  discretion  of  a  magistrate  ? 

The  learned  counsel  for  the  appellants  put  stress  upon  the 
alternative  provisions  of  section  291,  which  permit  the  magistmte 
to  commit  Ihe  child  to  a  charitable  institution,  or  "  make  any 
•disposition  gf  the  child  such  as  now  is  or  hereafter  may  be 
authorized  in  the  cases  of  vagrants,  truants,  paupers  or  disor- 
derly persons."  Different  classes  of  children  are  brought  within 
the  section,  and  obviously  require  very  different  treatment 
'These  are  children  found  begging;  those  who  are  homeless; 
destitute  orphans ;  children  of  convicted  criminals  living  with 
them,  and  those  frequenting  concert  and  liquor  saloons,  or 
associating  with  thieves  and  prostitutea  If  the  Penal  Code 
means  that  a  child  who  is  merely  homeless,  or  a  destitute  orphan, 
may  be  punished  as  a  disorderly  person,  it  is  extremely  harsh 
•and  unjust  But  its  meaning  is  much  more  sensibla  The 
section  itself  provides  that  the  child  must  be  proceeded  against 
"as  a  vagrant,  disorderly  or  destitute  child,"  and  whichever  is 
selected  as  the  ground  of  complaint  mast  be  supported  by  the 
'proper  and  competent  prooi  The  complaint  here  and  its  proof 
was,  not  that  the  child  was  disorderly  or  destitute,  but  that  it 
was  a  vagrant  Under  the  Revised  Statutes  a  child  found  beg- 
ging was  classed  with  vagrants,  and  sent  to  the  county  house  or 
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the  alms-house  till  discharged  by  the  superintetident  of  the^ 
poor,  and  without  notice  to  the  parent,  as  it  is  said  may  be  done 
now  (1  R  aS,  sec  4;  (Jode  Grim.  Proc,  5ec5.-887,  893>  But  in 
such  case  the  child  passes  into  the  custody  of  public  oflScers 
authorized  to  discharge,  and  as  public  officers  amenable  to 
authority,  and  naturally  anxious  to  lessen  the  public  burden  at 
the  earliest  opportunity.  When,  in  such  a  case,  a  private  charity 
was  substituted  as  the  custodian,  whose  officers  are  but  individu- 
als, and  governed  by  their  own  charter  instead  of  the  public 
law,  it  is  not  to  be  supposed  that  restrictions  and  limitatioas, 
prudently  and  carefully  interposed  to  fit  the  emergency,  were 
intended  to  be  taken  away  and  suddenly  and  without  reason 
deemed  unnecessary. 

We  are  impressed  with  the  conviction  that  the  sole  effect  of 
the  first  alternative  contained  in  section  291  is  to  permit  the 
magistrate  who  theretofore,  under  the  consolidation  act,  could 
commit  the  destitute  child  to  but  one  of  three  specified  institu- 
tions, to  commit  such  child  to  any  charitable  or  reformatory 
institution  authorized  by  law  to  take  charge  of  minors,  but  in 
every  case  the  institution  so  authorized  was  left  to  take  and  hold 
the  child  for  the  time  and  in  the  manner  and  under  the  regu- 
lations  prescribed  by  ite  fundamantal  law. 

The  order  should  be  affirmed,  with  costs. 

AH  concur,  except  Earl,  J.,  not  voting,  and  Miller,  J., 
absent 


COUNTY  COUET. 


•  George  W.  Carter,  respondent,  agt  James  W.  Wallace, 

appellant 

Cods. of  CivU  Procedure,  section  \01\  — Reference  by  MipuloUion—The  court 
must  appoint  another  referee  if  new  trial  be  grants. 

Under  section  1011  of  the  Code  of  Civil  Procedure,  as  amended  by  chapter 
642  of  the  Laws  of  1879,  it  is  imperative  on  the  court  to  appoint  another 
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referee  where  a  new  trial  is  granted  in  an  action  tried  before  a  referee 
named  in  the  stipulation  to  refer,  ''unless  the  ^stipulation  expressly  pro- 
Tides  otherwise." 

Steuben  Oounty,  March,  1886. 

This  action  was  originally  tried  in  justice  court  where  a 
judgment  was  rendered  in  favor  of  the  plaintiff  and  against  the 
defendant  for  $145.30.  Defendant  appealed  for  a  new  trial  to 
the  Steuben  county  court  It  was  referred,  by  stipulation,  to 
A.  Hadden,  Esq.,  referee,  tried  and  a  judgment  entered  on  his 
report  for  $249.98,  from  which  the  defendant  appealed  to  this 
court  The  case  was  argued  and  judgment  affirmed  A  r^r- 
gument  was  afterward  granted,  and  on  such  reargument  the 
judgment  wife  reversed  and  a  new  trial  ordered  before  another 
referee.  A  motion  was  made  in  this  court  for  an  order  setting 
aside  or  vacating  the  order  of  reference  and  for  a  jury  trial 
The  general  term  sent  the  motion  to  the  county  6ourt  to  be 
heard  there.  The  defendant  made  a  motion  before  the  county 
court  for  the  appointment  of  a  referee.  The  plaintiff  made 
a  motion  at  the  same  time  to  be  relieved  from  the  order  of 
reference  and  be  at  liberty  to  try  the  case  before  a  jury.  The 
county  court  denied  the  plaintiff's  motion  and  granted  the 
defendant's  motion,  and  appointed  George  N".  Orcutt,  Esq., 
referee,  the  law  partner  of  Horace  Bemis,  Esq.,  who  helped  try 
the  action  before  A  Hadden,  the  former  referee. 

BurreU  &  Robinson^  for  appellant 

L  Section  1011  of  the  Code  of  Civil  Procedure  provides : 
"  If  a  new  trial  is  granted  in  an  action  tried  by  a  referee,  the 
court  must  appoint  another  referee."  Can  this  be  so?  An 
action  once  referred  always  referred  ?  A  party  once  persuaded 
to  have  his  case  tried  by  a  particular  referee  that  he  has  confi- 
dence in,  must  be  compelled  to  have  it  tried  afterwards  by  a 
referee  he  does  not  know.     This  statement  seems  monstrous. 
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To  have  this  case  tried  by  a  jury  is  a  constitutional  right 
**  The  trial  by  jury  in  all  cases  in  which  it  has  been  heretofore 
used  shall  remain  inviolate  forever,  but  a  juiy  trial  may  be 
waived  by  the  parties  in  all  civil  cases  in  the  manner  to  be 
prescribed  by  law"  {Qmst  state  of  New  York,  art  1,  sec  2). 
Has  the  trial  by  jury  been  waived  in  the  manner  prescribed  by 
law?  The  modes  prescribed  by  law  are  contained  in  section 
1009  of  the  Code  of  Civil  Procedura  This  does  not  come 
within  either  proposition.  This  action  was  not  referable  with- 
out consent  of  the  parties,  by  consenting  to  refer  to  a  particular 
referee  does  not  waive  his  right  to  a  trial  by  the  court  and  a 
jury,  if  for  any  reason  the  reference  agreed  upon  falls  through 
{Bumes  agt  Preston,  66  K  !K,  452;  Sharp  agt  Mayor  of  K  IT, 
81  Barb.j  578,  589)^  The  court  nor  neither  party  could  compel 
the  other  to  submit  to  a  reference  and  when  the  c(5urt  sets  aside 
the  referee  agreed  upon  the  case  must  take  its  place  upon  the 
calendar  as  though  no  reference  had  been  agreed  upon  {Sharpe 
agt  Mayor  o/N.Y.,  supra), 

IL  The  county  court  decided  that  "the  amendment  of  1879 
to  section  1011  of  the  Code  of  Civil  Procedure  seems  to  make 
it  imperative  on  the  court  to  appoint  another  referea"  Further 
on  he  says,  "  it  therefore  seems  that  there  is  no  alternative  and 
this  court  must  follow  the  section  referred  to  and  appoint  another 
referea"  The  county  court,  without  doubt,  was  misled  by  the 
case  of  May  agt  Moore  (24  Hun,  351).  We  think  the  court 
fell  into  an  error.  That  case  is  not  controlling  for  all  that  ap- 
pears ;  that  was  a  case  where  a  reference  could  have  been  forc^ 
upon  either  party,  and  is  easily  distinguished  from  the  present 
case. 

III.  Before  the  amendment  of  1879,  when  a  new  trial  was 
ordered  it  went  before  the  same  referee,  unless  the  court  vacated 
the  order  of  referenca  The  defeated  party  had  to  submit  to  a 
retrial  before  the  referee  with  his  views  and  prejudices  of  the 
former  suit,  or  be  put  to  the  unpleasant  task  of  removing  a 
.  competent  referee  by  motion,  if  the  prevailing  party  refused  to 
.-  stipulate  him  out  of  the  way.     "Without  doubt>  to  get  rid  of 
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this  state  of  things  this   amendment  'was  made  {Sharp  agt 
May(yr  of  K  Z,  81  Barb.,  689> 

IV.  The  court  must  have  the  power  to  relieve  a  party  from 
the  effect  of  an- order  of  reference,  and  in  view  of  the  trouble  and 
expense  that  the  plaintiff  has  already  been  put  to  in  this  case, 
twice  tried,  twice  argued  at  the  general  term,  it  is  fit  and  proper 
that  it  should  be  tried  by  a  jury. 

Eli  Soule^  for  respondent 

L  The  constitutional  right  to  a  jury  trial  in  civil  cases  may  be 
waived  {Baird  agt  Mayor,  74  K  Z,  382-386>  The  constitution 
provides  that  a  jury  trial  may  be  waived  by  the  parties  in  all  civil 
cases  in  the  manner  to  be  prescribed  by  law  {art  1,  sec  2).  Sec- 
tion 1011  of  the  Code  of  Civil  Procedure,  as  amended  in  1879, 
prescribes  the  manner  in  which  a  jury  trial  may  be  waived 
in  certain  case&  First  Where  the  parties  manifest  their  con- 
sent to  a  reference  by  a  written  stipulation  signed  by  their 
attorneys  and  filed  with  the  clerk,  but  do  not  name  the  referee 
in  the  stipulation,  the  right  to  a  jury  trial  is  absolutely  and 
irrevocably  waived.  The  court  has  the  power  to  name  the 
referee  on  motion  of  either  party.  Second.  Where  the  stipula- 
tion names  the  referee,  and  he  refuses  to  serve,  the  right  to  a 
jury  trial  is  waived  unless  it  is  expressly  reserved  in  the  stipu- 
lation {May  agt  Moore,  24  Hun,  351)l  Third  Where  the 
stipulation  names  the  referee  and  the  action  is  tried  by  him,  and 
a  new  trial  is  granted,  the  right  to  a  jury  trial  is  waived  unless 
it  was  expressly  reserved  in  the  stipulation.  In  both  of  the 
last  named  cases  the  court  is  directed  by  the  said  section  to 
appoint  another  referee. 

IL  The  judgment  of  reversal  orders  a  new  trial  before 
another  referee,  and  that  judgment  is  binding  on  the  county 
court 

IIL  No  reason  is  shown  why  the  order  of  reference  ?li()u]<l 
be  vacated.  The  action  was  referred,  after  due  deliberation  on 
Vol.  m.  45 
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the  part  of  the  appellant,  who  required  only  that  it  be  referred 
to  an  honest  maa  It  is  not  alleged  that  the  referee  named  in 
the  stipulation  is  the  only  honest  man  available  for  refereei 

lY.  The  county  court  had  power  and  authority  to  make  the 
order;  the  appellant  had  waived  his  right  to  a  trial  by  jury; 
the  action  had  been  tried  by  a  referee  named  in  the  stipulation 
to  refer ;  a  new  trial  had  been  granted ;  the  judgment  of  the 
supreme  court  ordered  the  new  trial  before  another  ref erea 

The  order  should  be  affirmed. 

Hakes,  Cb.  J. — This  action  was  referred  by  consent  and  tried 
before  the  referee  agreed  upon,  who  reported  in  favor  of  the 
respondent,  and  judgment  was  entered  in  his  favor,  which  the 
appellant  appealed  to  the  general  term  of  the  supreme  court 
Upon  a  reargument  the  general  term  reversed  the  judgment, 
and  ordered  a  new  trial  before  another  refereei 

The  respondent  now  moves  to  vacate  the  original  order  of 
reference,  and  be  at  liberty  to  try  the  case  before  a  jury.  The 
appellant  had  already  made  a  motion  for  the  appointment  of  a 
new  referee,  and  by  consent  both  motions  are  heard  as  one. 

The  amendment  of  1879  to  section  1011  of  the  Code  of  Civil 
Procedure  seems  to  make  it  imperative  on  the  court  to  appoint 
another  referee  where  a  new  trial  is  granted  in  an  action  tried 
before  a  referee  named  in  the  stipulation  to  refer,  "  unless  the 
stipulation  expressly  provides  otherwisa"  Nothing  of  the  kind 
is  claimed  as  to  the  stipulation  in  this  casa  It  therefore  seems 
that  there  is  no  alternative,  and  that  this  court  must  follow  the 
section  referred  to,  and  appoint  another  referee,  unless  some- 
thing is  shown  calling  for  relief  from  the  original  stipulation 
and  order  of  reference  entered  thereon. 

It  appears  from  the  affidavit  of  the  respondent,  and  also  from 
that  of  his  attorney,  that  the  respondent  was  not  favorable  to  a 
reference  at  and  before  he  consented  to  refer  the  action — that 
he  had  more  confidence  in  a  jury ;  still,  with  these  considera- 
tions in  his  mind,  he  consented  to  a  reference  to  the  referee, 
whose  name  was  suggested  by  his  attorney,  and  having  thus 
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consented  to  a  reference  of  the  case,  he  must  stand  by  it,  xmless 
for  some  good  reason  shown  to  exist,  of  which  he  was  ignorant 
at  the  time  of  consenting  to  the  reference,  he  ought  to  be  re- 
lieved from  its  binding  force. 

The  reason  now  shown  for  asking  to  vacate  the  stipulation 
and  order  of  reference,  if  not  precisely,  is  substantially  the  same 
that  were  revolving  in  his  mind  at  the  time  the  stipulation  was 
mada  Courta  frequently  interpose  to  relieve  a  party  from  an 
order,  contract,  stipulation  and  the  like,  but  upon  a  state  of 
facts  which  are  newly  discovered,  or  when  there  has  been  a 
mistake,  and  especially  where  a  fraud  has  been  practiced  upon 
him  by  an  adversary. 

The  motion  to  vacate  must  be  denied,  and  the  motion  to 
appoint  a  new  referee  must  be  granted,  and  an  order  may  be 
entered  accordingly,  and  designating  George  N.  Orcutt,  Esq., 
the  referee,  who  is  hereby  appointed  as  such. 

Note. — The  order  has  Just  been  affirmed  by  the  sapreme  oourt,  genenl 
tenn»  fifth  department. —  [Ed. 


COURT  OF  APPEALa 

PeOFLS  agt  DONOVAK. 

Criminal  law  —  Code  of  Criminal  Procedure,  eedUm  627—  JfTem  triai —  T^twm* 
amf erred  by  this  section  as  to  new  trial  to  be  exercised  hff  the  t/uipreme  court. 

The  power  given  by  section  627  of  the  Code  of  Crimhial  Prooedure  of 
ordering  a  "new  trial,  if  satisfied  that  the  verdict  •  •  •  was  against 
the  weight  of  evidence  or  against  law,  or  that  Justice  requires  a  new  trial, 
whether  any  exception  shall  have  been  taken  or  not  in  the  court  below," 
was  intended  to  be  exercised  by  the  supreme  court  alone,  and  does  not 
apply  to  this  court 

Decided  January^  1886. 
Charles  H,  Seed,  for  appellant 
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him  surviying.  On  Jannaiy  6,  1886,  letters  of  administration 
were  granted,  upon  the  widow's  petition,  to  herself  and  to 
Samuel  Com,  the  father  of  the  decedent  On  the  same  daj 
also,  in  accoidance  with  Mrs.  Corn's  petition,  Samuel  Com  was 
granted  letters  of  guardianship  of  the  person  and  estate  of  her 
infant  soa  She  now  asks  the  surrogate  to  revoke  those  letters 
of  guardianship,  and  to  revoke  also  the  letters  of  administration 
so  far  as  they  confer  any  authority  upon  this  respondent 

Mrs.  Com  allied  in  her  petition  that  on  or  about  January  3, 
1886,  the  respondent  advised  her  that  "  under  the  law  it  was 
necessary"  that  two  administrators  should  be  appointed  for 
taking  chaige  of  her  husband's  estate  and  two  guardians  for 
protecting  the  interests  of  her  child.  She  alleges  further  that 
the  respondent  told  her  that  he  had  made  arrangements  for 
the  appointment  of  himself  and  her  as  joint  administrators  and 
guardians ;  that  accordingly,  at  respondent's  request,  she  went 
to  the  office  of  his  counsel,  Mr.  Dyett,  and  subsequently  to  the 
surrogate's  office,  and  signed  certain  papers  which  she  supposed 
to  relate  to  the  appointment  of  the  respondent  and  herself  as 
such  guardians  and  administratoia 

It  appears  by  her  petition  that  on  the  5th  of  January,  1886, 
Mrs.  Com  entered  into  a  certain  written  agreement  with  the 
respondent  under  a  misapprehension,  as  she  claims,  respecting 
its  true  nature  and  effect  A  copy  of  that  agreement  is  an- 
nexed to  the  petition.  It  substantially  provides  that  adminis- 
trator Com  shall  have  the  sole  care  and  custody  of  all  the 
property  of  the  estate  until  the  distribution  thereof,  according 
to  law,  and  recites  that  such  authority  had  been  yielded  to  him 
by  the  petitioner,  because  of  his  furnishing  the  sureties  upon 
the  administration  bond,  petitioner  herself  having  been  unable 
to  procure  the  requisite  security  for  her  own  appointment  as 
sole  administratrix.  The  petitioner  insists  that  these  recitals 
are  false ;  that  she  was  not  informed  before  signing  the  agree- 
ment, and,  when  she  executed  it,  did  not  in  fact  understand 
that  she  was  virtually  surrendering  to  the  respondent  the  ex- 
clusive possession  and  control  of  the  property  of  the  estata 
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The  opposing  affidavits  of  the  respondent  allege  that  the 
agreement  in  question  was  drawn  in  duplicate  after  consulta- 
tion between  himself  and  the  petitioner,  and  that  the  latter 
read  it  before  execution ;  that  at  Mr.  Djett's  request  she  also 
read  the  petition  for  the  appointment  of  herself  and  the  re- 
spondent as  administrators,  and  that  she  took  the  same  course 
in  respect  to  the  petition  for  appointment  of  the  respondent  as 
guardian  of  her  son.  Mr.  Com  denies  that  he  ever  said  to  the 
petitioner  that  two  guardians  or  two  administrators  were  re- 
quired by  law. 

It  appears  from  the  affidavit  of  Mr.  Dyett  that  he  prepared 
for  execution  the  agreement  and  the  two  petitions ;  that  he  was 
present  when  Mra  8om  signed  the  three  papers;  that  he 
explained  to  her  their  contents  and  handed  them  to  her  for 
examination ;  that  she  apparentlj  read  them  through  and  after- 
wards signed  them  without  any  protest  and  without  Suggestion 
that  she  did  not  thoroughly  understand  what  she  was  doing. 

The  surrogate's  authority  to  revoke  letters  of  administration 
is  soldy  derived  from  section  2685  of  the  Code  of  Civil  Pro- 
cedure {CBrien  agt  Neubert,  8  Dem.,  156).  It  cannot  be 
claimed  that  the  allegations  of  the  petition  in  the  case  at  bar 
would  justify  revocation  under  any  of  the  subdivisions  of  that 
section  except  subdivision  4.  Now  can  I  find  upon  the  proofe 
before  me  that  the  letters  here  in  question  were- "  obtained  by 
a&lse  suggestion  of  a  material  fact?"  This  expression  first 
came  upon  the  statute  book  at  the  adoption  of  the  Code.  The 
law  previously  in  force  applicable  to  this  subject  {chap.  460, 
sec  M,  Laws  of  1837 ;  8  Banks  [6th  «i],  164)  provided  that 
letters  of  administration  might  be  revoked  whenever  it  should 
appear  to  the  surrogate  that  they  had  been  issued  "  on  or  by 
reason  of  false  representations  made  by  the  person  to  whom 
the  same  were  granted."  For  that  provision  the  one  here  in- 
voked was  substituted  to  cover  such  cases  as  were  referred  to 
by  the  supreme  court  in  Proctor  agt  Wanmaker,  1  Barb.  (7A., 
802  {see  Throop's  Code,  note  to  sec  2685). 

In  Proctor  agt  WanmaJcer,  it  was  held  that  independently  of 
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the  statute  of  1837,  the  surrogate  had  power  to  revoke  letters 
of  administration  where  there  had  been  a  false  suggestion  of  a 
material  fact  or  a  lack  of  notice  to  the  parties  rightfully  entitled 
to  administration.  The  cases  cited  by  the  supreme  court  in 
support  of  that  proposition  were  all  cases  in  which  letters  had 
been  revoked  upon  a  discovery  that  false  representations  had 
been  made  to  the  tribunal  by  which  such  letters  had  been  granted^ 
or  that  from  such  tribunal  the  lack  of  proper  notice  had  been 
concealed  {see  Cornish  agt  Cornish^  1  Lee^s  JScc,  14 ;  Burgis  agt 
Burgis^  id,^  121 ;  Drummond  agt  HamiUon^  ti,  857 ;  Smith  agt 
Corry^  id,,  418;  Lord  Trimlestovm  agt  Lady  Trimlestoum,  S- 
Hagg,  JEcCj  243). 

Now,  even  upon  the  petitioner's  own  showing,  I  can  not  find 
that  the  respondent  obtained  his  letters  by  any  false  suggestion 
to  the  surrogate  of  a  fact  material  to  the  proceeding  for  the 
appointment  of  administrators.  The  petition  must,  therefore^ 
be  denied.  It  is  not  my  intention  in  so  denying  it  to  pass  upon 
any  question  as  to  the  validity  or  effect  of  the  agreement  above 
referred  to  between  the  parties  to  this  proceeding.  Whether 
that  is  such  an  agreement  as  administrators  may  lawfully  enter 
into,  and  as  courts  are  bound  to  recognize,  may  hereafter 
become  the  subject  of  consideration,  but  need  not  now  be 
determined. 

I  had  occasion  in  deciding  Ledwith  agt  Union  Trust  Company 
(2  Derru^  439)  to  review  the  grounds  upon  which  the  surrogate 
is  authorized  to  remove  a  guardian  appointed,  as  was  this  re- 
spondent, by  virtue  of  title  7,  chapter  18  of  the  Code  of  Civil 
Procedure.  I  adhere  to  the  conclusion  there  announced,  that 
as  respects  the  guardianship  of  an  infant's  estate,  the  surrogate 
cannot  revoke  letters  even  though  such  revocation  would  seem 
to  be  for  the  best  interests  of  the  infant,  unless  facts  are  estab- 
lished which  constitute  a  sufficient  ground  for  revocation  within 
one  or  more  of  the  first  five  subdivisions  of  section  2832  of  that 
Coda  No  such  facts  have  been  established  in  the  case  at  bar. 
I  do  not  discredit  Mi's.  Corn's  allegation  that  when  she  signed 
the  petition  asking  for  the  respondent  s  appointment  as  guar- 
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dian  she  supposed  that  she  herself  would  also  be  granted  letters, 
and  accordingly  if  such  a  course  could  properly  be  pursued  I 
would  now  direct  that  she  be  associated  with  the  respondent  in 
the  guardianship.  But  I  have  no  power  to  give  such  a  direc- 
tion. It  would  be  gratifying  to  the  court  if  the  respondent 
should  pursue  the  course  which  his  counsel  at  the  argument  of 
this  proceeding  declared  would  meet  with  his  approbation  — 
that  is,  to  resign  the  guardianship  and  consent  to  the  grant  of 
new  letters  to  himself  and  the  petitioner.  If  he  shall  not  see 
fit  to  adopt  this  course,  a  decree  may  be  entered  removing  him 
from  his  office  as  guardian  of  the  infant  s  person-;  for  if  the  rela- 
tions between  the  petitioner  and  the  respondent  are  to  be 
inharmonious  the  infant's  welfare  will,  in  my  judgment,  be 
promoted  by  substituting  the  former  for  the  latter  as  his  personal 
guaidiaD. 


COURT  OF  APPEALS 
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iQMmenf — Aetual  occupant  proper  dgfendarU-^  Oeeupan^  a  question  far 
jury —  Oode  qf  OMl  Procedure,  eeetton  1502 — When  wffe  actual  occupant. 

As  to  who  is  the  "  actual  occupant"  of  premises  at  the  commeDcement  of 
an  action  for  ejectment,  and  so  a  proper  defendant  (2  R,  8.,  804,  mc,  4, 
new  Code  of  OivU  Procedure,  aec,  1602),  is  a  question  of  fact  for  the  jury ; 
and  when  the  title  was  in  the  wife  they  might  properly  find  that  she  was 
the  "  actual  occupant/'  even  though  her  husband  cultivated  the  soil,  &c 
(Rafallo  and  £abl,  JJ.,  dissent) 

Decided  January^  1886. 

Plaintiff,  on  the  original  trial  of  the  action  for  ejectment, 
recovered  judgment  for  possession  for  non-payment  of  rent,  and 
was  put  in  possession  by  the  sherifiE.     On  appeal  by  the  def  end- 
VoL.  in  46 
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ant,  the  general  term  reversed  the  judgment,  and  ordered  a  new 
trial,  on  which  a  verdict  was  rendered  for  defendant,  who  en- 
tered judgment  for  costs  and  for  restitution  to  the  premises,  and 
was  restored  upon  the  proper  writ  By  an  order  of  the  special 
term  this  was  set  aside,  and  the  sheriff  directed  to  restore  plain- 
tiff ;  but  this  order  of  the  special  term  was  reversed  in  the  gen- 
eral term  (28  Hun^  409),  and  the  relief  asked  for  bj  defendant 
granted     From  this  appeal  is  brought 

Mr,  Cowen^  for  appellant,  Bobert  C.  Martin. 

« 
Mr,  Miller^  for  respondent,  Jacob  S.  Bector. 

Danforth,  J. — That  the  plaintiff  was  the  grantee  of  the 
original  lessor,  that  rent  was  due  from  the  lessee,  and  unpaid, 
and  that  the  devise  contained  a  condition  for  re-entry  upon  the 
land  in  question  for  non-payment  of  rent,  was  conceded ;  but 
the  land  was  occupied,  and  no  recovery  could  be  had,  unless 
the  defendant  was,  at  the  beginning  of  the  action,  the  actual 
occupant  of  the  premises  (2  R  JS,,  804,  §  4).  Whether  he  was 
such  occupant  was  the  question  litigated  at  the  trial  The 
plaintiff  there  claimed  that  the  evidence  was  all  one  way,  and 
of  such  force  as  to  require  the  trial  court  to  withhold  it  from 
the  jury,  and  direct  a  verdict  for  him.     The  judge  declined  to 

•  do  so,  and,  upon  submission  to  the  jury,  their  verdict  was  in 
favor  of  the  defendant,  as  was  also  a  special  finding  that 
'*  he  was  not  the  actual  occupant  of  the  premises  at  the  time  of 
the  commencement  of  this  action." 

We  think  the  learned  court  did  not  err.     By  force  of  the 

.  statiites  relating  to  the  property  of  married  women  {Laws  1849, 
chap.  875),  the  wife  may  take  the  equitable  or  l^al  title  to  real 
and  personal  property,  and  hold  the  same  to  her  sole  and  sepa- 
rate use,  as  though  she  were  unmarried.  She  might,  therefore, 
cultivate  the  land  and  manage  the  personal  property,  either  in 
person  or  by  means  of  any  agency  which  any  other  owner  of 
property  might  employ  {Knapp  agt   Smithy  27  K   K,  277; 
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Draper  agt  Stouvenel,  85  id,  607 ;  JRoiue  agt  Smiihj  45  td,  230; 
Boiiine  agt  JTiHccw,  58  lii,  93 ;  }Vood  agt  Fbod,  88  id,  575> 
Whether  she  was  doing  so  in  this  case,  or  whether  she  had 
given  to  the  defendant,  her  husband,  the  possession  of  the 
premises,  was  the  real  subject  of  contention,  and  to  be  deter- 
mined as  a  question  of  fact  {Alexander  agt  Hard,  64  iVI  71, 
228> 

That  the  title  was  in  her  was  unquestioned,  and,  without  her 
consent,  he  could  have  no  legal  possession ;  and,  therefore,  could 
not  have  even  that  rightful  temporary  use  of  the  soil,  without 
which  one  could  not  be,  in  the  language  of  the  statute,  an 
^*  actual  occupant"  In  behalf  of  the  plaintifE  he  at  one  time 
testified,  on  examination  before  trial,  but  after  suit  commenced, 
that  he  ^^  was  in  possession  at  the  time  of  the  commencement 
of  the  action,  and  with  that  general  testimony  the  plaintiff 
rested.  But  afterwards  the  facts  constituting  the  possession 
and  occupancy  of  the  premises  were  disclosed,  and,  it  appear- 
ing that  the  land  was  given  to  Mrs.  Eector  by  her  father,  the 
defendant  testified:  "My  wife  went  upon  those  premises  in 
pursuance  of  that ;  I  went  there  with  my  wife ;  the  property 
was  given  to  her,  and,  of  course,  I  went  there  and  lived  with 
her;  that  was  the  only  reason  I  went  there;  I  occupied  the 
premises  in  no  other  way  than  that"  "  She  continued,"  he 
says,  "  to  live  upon  and  occupy  these  premises  "  for  many  years, 
and  until  a  short  time  before  the  trial,  and  whatever  he  did  was 
by  her  directions,  or,  as  he  says,  he  was  the  acting  man  under 
his  wifa  She  testifies  that  she  went  into  possession  at  the  time 
the  farm  was  given  to  her,  long  before  the  commencement  of  the 
action,  and  continued  in  possession  from  that  time,  personally 
residing  upon  and  occupying  it ;  that  she  never  gave  the  pos- 
session of  the  premises  in  any  way  to  her  husband.  Upon  this 
testimony  the  jury  might  well  find  that  lie  defendant  was"  not 
the  **  actual  occupant"  He  was  there  as  husband,  servant^ 
agent — not  as  one  having,  in  relation  to  the  land,  any  right  or 
interest  or  power  of  control  In  neither  capacity  did  he  occupy 
-within  the  meaning  of  the  statute.     Nor  were  they  in  posses- 
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eion  jointly.  The  possession  was  always  her  possession.  K 
ousted  by  her  husband  or  other  person,  she  could  bring  an  ac- 
tion to  r4cx)ver  possession.  Before  the  acts  (supra)  the  husband, 
jure  mariti^  had  a  right  to  the  possession  of  his  wife's  land,  and 
as  her  head  he  might  be  presumed  to  be  in  occupation.  It  is 
now  different  The  wife,  as  well  as  the  husband,  may  own 
lands  free  from  the  other's  control,  and  there  can  be  no  such 
presumption.  He  may  still  be  the  head  of  the  family,  without 
being  in  any  legal  sense  the  possessor  or  actual  occupant  of  the 
house  or  land  in  or  upon  which  the  family  resida  But  upon 
the  whole  evidence  it  was  properly  left  for  the  jury  to  say 
whether  the  defendant  was  the  actual  occupant  j  and  their  ver- 
dict, rendered,  as  we  think  it  was,  under  proper  instructions,  is 
conclusive. 

We,  therefore,  agree  with  the  general  term,  and  think  the 
judgment  appealed  from  should  be  affirmed. 

Andrews,  Miller  and  Finch,  JJ.,  concur;  Eapallo  and 
Earl,  JJ.,  dissent ;  Ruger,  OL  J.,  not  voting. 


NEW  YORK  COMMON  PLEA& 
Williak  Lessells  et  al  agt  George  A.  Farnsworth. 

Lien —  Cf  Uvery  stable  keeper —  Extent  of —  lUght  to,  not  cut  off  by  sale  of  the 
animals — Laws  ^1872,  chapter  498,  cu  amended  by  chapter  145,  Laws  of 
1880. 

Uuder  chapter  498,  Laws  of  1872,  as  amended  by  chapter  145,  Laws  of 
1880,  a  livery  stable  keeper  has  the  right  to  detain  horses  until  all  charges 
for  their  board  and  keep  are  paid,  provided  he  serves  a  notice,  in  wriliug, 
containing  the  amount  of  the  charges  and  of  his  intention  to  detain  the 
animals  therefor. 

The  livery  stable  keeper  has  a  reasonable  time  after  the  board  becomes  due 
in  which  to  prepare  his  bill  of  charges  and  serve  the  notice  of  lien,  and 
the  right  to  such  lien  is  not  cut  off  by  a  sale  of  the  animals  by  the  owner 
before  the  statutory  notice  is  given. 
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The  statute  is  a  remedial  one  and  should  be  liberally  construed. 
The  possession  of  the  animals  hy  the  stable  keeper  is  constructiTe  notice  to 
a  purchaser  of  the  right  to  the  lien.    {Afflrtninff  &  0,,  ante,  7l^3^ 

General  Term,  April,  188& 

Before  Larremore,  G  J.,  Daly  and  Van  Hoesen,  JJ. 

Appeal  by  plaintifEs  from  an  order  of  the  general  term  of 
the  city  court  reversing  a  judgment  in  favor  of  the  plaintiffs, 
entered  upon  a  verdict  directed  by  the  court  at  trial  term. 

The  action  was  for  the  conversion  of  three  horsea  The 
•defendant,  a  livery  stable  keeper,  claimed  a  lien  upon  the  horses 
for  their  keep  from  February  to  June,  1884,  inclusive,  under  a 
contract  with  the  owner,  D.  M.  Walduck,  from  whom  plaintifb 
purchased  said  horses  on  June  11,  1884 

It  appeared  from  the  evidence  that  the  defendant  was  notified 
of  the  sale  to  the  plaintiffs  on  June  16,  1884,  and  that  he  did 
not  give  the  notice  of  lien  required  by  the  statute  until  July  2, 
1884. 

A.  J.  Ddaney,  for  appellants. 
Jacobs  Brothers,  for  respondent 

J.  F.  Daly,  J. — According  to  the  provisions  of  the  statute 
which  gives  to  livery  stable  keepers  the  right  to  detain  horses 
until  all  charges  for  their  keep  or  board  are  paid,  no  lien  is 
acquired  and  no  right  of  detention  accrues  until  notice  in  writing 
of  the  amount  of  such  charges  and  of  the  intention  to  detain 
the  animals  is  first  given  to  the  owner  (cAop.  498,  Laws  o/*1872, 
amended  by  chap.  145  of  the  Laws  of  1880). 

The  question  arising  in  this  case  is,  whether  the  right  to 
such  lien  is  cut  off  by  a  sale  of  the  animals  before  the  statutory 
notice  is  given.  If  the  answer  to  the  question  be  in  the  afiirma- 
tive,  then  the  statutes  giving  the  right  to  the  lien  are  of  little 
practical  benefit  to  the  persons  for  whose  protection  they  were 
enacted     It  is  true  that  the  livery  stable  keeper  might  serve 
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upon  the  owner  daily  notices  of  lien,  and  in  that  way  only 
could  possible  loss  be  avoided ;  but  a  reasonable  construction 
of  the  law  does  not  require  such  an  extraordinary  proceeding  to 
obtain  the  advantages  promised  by  the  statute  {Eckhard  agt 
DonohuCy  9  jDaZy,  214). 

In  the  case  cited,  where  the  owner  brought  an  action  of  re- 
plevin against  the  livery  stable  keeper  for  wrongful  detention 
of  a  horse,  it  appeared  that  the  notice  of  lien  was  not  served 
until  after  demand  of  the  animal  and  refusal  to  deliver.  It  was 
held  that  the  livery  stable  keeper  had  a  reasonable  time,  after 
the  demand,  to  make  up  the  account  of  his  charges  and  serve 
it  with  the  statutory  notice.  If  this  decision  be  correct,  it 
ought  to  cover  the  case  now  under  consideration,  for  it  holds, 
in  effect,  that  the  service  of  the  statutory  notice  of  lien  relates 
back  so  as  to  make  lawful  a  refusal  to  deliver,  which  refusal, 
without  a  lien  to  sustain  it,  would  certainly  be  unlawful  against 
the  owner  as  well  as  against  a  purchaser. 

The  reason  given  by  the  court  was,  that,  the  statute  being 
remedial,  a  construction  must  be  given  it  which  would  aid  its 
enforcement ;  that  as  its  provisions  require  not  only  notice,  but 
an  account  of  the  charges  where  the  account  ran  over  a  period 
of  several  months,  and  the  livery  stable  keeper  might  not  be 
prepared  on  the  instant  of  demand  to  hand  the  debtor  the  bill 
of  charges  and  notice,  it  would  be  in  the  power  of  the  latter,  if 
unscrupulous,  to  cut  off  the  lien  altogether  by  a  sudden  de* 
mand.  In  like  manner  it  would  be  in  the  power  of  an  unscru- 
pulous debtor,  by  a  sale  of  the  animals,  to  cut  off  the  lien, 
unless,  after  demand  by  the  purchaser,  the  keeper  had  a  reasona- 
ble time  to  serve  his  notice  and  bill  of  charges,  and  I  think  we 
are  bound  to  construe  the  statute  so  as  to  secure  in  every  case,, 
and  under  all  circumstances,  where  innocent  third  parties  will  not . 
Buffer,  the  benefit  of  the  law  to  persons  it  was  intended  to  protect 
See  cases  under  the  act  giving  a  lien  to  boarding-house  keepers,. 
in  Afisch  agt  ffEara  (9  Daly,  361> 

The  purchasers  will  not  suffer  by  holding,  in  this  case,  tliat 
after  their  demand  and  notice  of  purchase,  the  stable  keeper* 
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had  a  reasonable  time  in  whicli  to  perfect  his  lien*  The  horses 
were  in  his  stable,  and  that  is  all  the  notice  of  lien  which,  in 
any  case,  a  third  party  can  hava  No  record  is  made  of  the 
lien,  as  is  suggested  by  chief  justice  MgAdam,  in  Ogle  agt  King 
{City  Court,  JvJLy^  1884),  and  the  possession  of  the  animals  by 
the  stable  keeper  is  constructive  notice  of  the  right  to  the  liea 

The  decision  of  the  supreme  court,  in  Jackson  agt  Kasseall 
(30  Eun^  230),  does  not  conflict  with  this  view.  It  was  held 
there  that  the  rights  of  a  mortgagee  having  a  chattel  mortgage 
on  the  horses  were  superior  to  the  Hen  of  a  livery  stable  keeper, 
but  the  facts  of  the  case  show  that  the  charges  for  keep,  which 
were  the  subject  of  the  lien,  were  not  incurred  until  after  the 
mortgage  was  given ;  that,  in  fact,  the  stable  keeper  boarded  a 
horse  which  was  already  subject  to  a  mortgage  lien. 

There  was  no  estoppel  in  this  case,  because  the  plaintiff  had 
paid  for  the  horses  before  they  notified  the  defendant. of  the 
sale  The  failure  of  defendant  then  to  assert  his  lien,  did  not 
injure  nor  affect  the  plaintiff  {Oraham  agt  FUzgeraldj  4  J)dly, 
178). 

The  order  should  be  affirmed,  and  judgment  in  favor  of  de> 
f  endant  entered  upon  the  stipulation,  with  costa 

Labbemobe,  C.  J.,  and  Yak  Hobsen,  J.,  concur. 


OOUET  OF  APPEAL& 

Satterly  agt  Winne. 

SRghiMyB — PrwcUe  road — Deicription  in  order  laying  otU —  What  is  subgtan^ 
tiaUifa  oompUanod  with  1h6  statute — When  order  defectite — Discretion  of 
Commistumers. 

The  statute  gOTeming  the  1a3ing  of  a  private  road  is  sabstantially  complied 
with  where  in  the  application  the  general  course  is  given  as  easterly  or 
westerly,  &c.,  and  the  exact  course  and  distance  ciui  be  determined  from 
other  particulars  in  the  application,  or  by  natural  monuments  referred  to 
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therein ;  the  statute  does  not  require  that  the  courses  shall  be  specified  in 
the  application  by  degrees  and  minutes. 

The  order  laying  out  such  road  is  fatally  defective  when  it  does  not  follow 
the  description  in  the  application,  but  differs  essentially  from  it,  unless 
the  description  in  the  application  is  deemed  to  be  incorporated  into  the 
order. 

Commissioners  of  highways  in  laying  out  a  private  road  have  no  discretion 
as  to  where  they  wiU  lay  it,  but  must  lay  it  out  aa  described  in  the  appli- 
cation. 

Decided  January^  1886. 

John  K  Van  Etter  for  appellant,  Robert  Winna 

William  Lounshery^  for  respondent,  Andrew  Satterly. 

Andrews,  J, — The  question  in  this  case  turns  upon  the 
validity  of  the  proceedings  taken  in  1877  to  lay  out  a  private 
road  over  the  lands  of  the  plaintiff  and  Samuel  L.  Satterly.  If 
the  road  was  legally  laid  out  where  the  jury  in  fact  intended  to 
lay  it  out,  and  where  it  was  staked  out  by  the  commissioners, 
the  hcus  in  quo  of  the  alleged  trespass  was  within  the  bounda- 
ries of  the  road,  and  the  action  cannot  be  maintained.  The  act 
of  1853  {chap,  174,  sec  1)  prescribes  that  an  application  for  a 
private  road  shall  be  made  in  writing,  "specifying  its  width 
and  location,  courses  and  distances,  and  the  names  of  the  own- 
ers and  occupants  of  the  land  through  which  the  road  is  pro- 
posed to  be  laid  out"  The  application  in  this  case  was  in 
writing,  for  the  laying  out  of  a  private  road,  of  the  width  of 
one  and  a  half  rods,  beginning  at  a  pair  of  bars  at  the  westerly 
terminus  of  a  road  known  as  the  "  *  Winne  road,*  on  the  east- 
erly side  of  the  old  Kingston  and  Delaware  turnpike  road,  and 
which  now  leads  from  the  comer,  in  the  town  of  Shandaken,'' 
&C.,  "and  which  said  Winne  road  leads  from  said  road  to  a 
place  called  *  Dunderbark  ;*  and  running  from  thence  (said 
bars)  in  an  easterly  course  along  the  bed  of  said  Winne  road 
to  the  foot  of  a  short  hill  near  a  small  apple  tree,  about  120 
yards ;  thence  leaving  the  old  bed  of  said  Winne  road  and  con- 
tinuing in  an  easterly  course  along  the  north  side  of  the  said 
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liill  about  200  yards,  and  there  again  striking  the  bed  of  said 
Winne  road,  near  a  thicket  of  hemlock  and  laurels,  on  the 
north  side  of  the  road ;  thence  in  a  northerly  course  along  the 
bed  of  said  Winne  road  to  the  lands  of  Samuel  Ll  Satterlj 
about  eighty  rods;  thence  continuing  in  a  northerly  course 
along  the  bed  of  said  Winne  road,  over  the  lands  of  said 
Samuel  Lt  Satterly,  to  the  lands  of  William  Satterly,  about 
eighty  rods,  and  wHch  said  proposed  road  is  whoUy  in  the 
said  town  of  Woodstock  (Ulster  county),  and  runs  through 
the  lands  of  Andrew  Satterly  and  Samuel  L.  Satterly." 

It  will  be  noticed  that  the  application  describes  the  proposed 
road  as  being  in  the  town  of  Woodstock,  county  of  Ulster,  and 
the  width,  courses,  distances,  and  the  termini;  and  further  de- 
scribes it  as  following  the  bed  of  the  old  Winne  road,  except 
for  the  distance  of  about  200  yards  on  the  second  course  The 
Winne  road  was  a  way  across  the  lands  of  the  plaintiff  and  his 
brother,  Samuel  L.  Satterly,  which  had  been  used  for  sixteen 
or  eighteen  years  by  the  defendant  and  others.  It  was  plainly 
marked  on  the  ground  by  such  user,  but  had  never  been  legally 
laid  out ;  and  its  use  by  the  defendant  had  been  by  the  license 
of  the  owners  of  the  land  only.  The  descriptions  in  the  appli- 
cation of  the  termini  of  the  proposed  road  are  indefinite,  except 
as  they  are  made  definite  by  the  reference  to  the  Winne  road. 
The  point  of  commencement  is  the  "  bars,"  and  the  point  of 
termination  the  "lands  of  William  Satterly."  But  where  the 
"  bars  "  were  located,  and  at  what  precise  point  upon  the  lands 
of  William  Satterly  the  road  was  to  terminate,  is  made  definite 
by  the  reference  to  the  Winne  road,  provided  that  road  itself  is 
such  a  definite  monument  as  may  be  referred  to  to  make  cer- 
tain the  indefiniteness  of  the  description  in  other  respects.  The 
center  line  of  the  old  road-bed  must  be  intended  to  be  the  line 
described  in  the  application  {People  agt  Commissioners^  13 
TFend,  SIO)  The  location  of  this  center  line  will  determine 
the  exact  termini  of  the  proposed  road. 

It  was  held  in  People  agt  Commissioners^  Jcc  (37  K  Y.j  360), 
VoK  IIL  47 
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that  a  description  of  a  proposed  highway  by  reference  to  an 
established  highway  was  a  sufficient  description  by  "  metfes  and 
bounds,  *'  under  the  general  highway  act  It  is  true  that  the 
description  of  public  highways  is  usually  matter  of  public 
record,  although  this  is  not  always  the  case;  and  what  the  fact 
waa  in  this  respect,  in  the  case  cited,  does  not  appear.  A  pri- 
vate way  by  permission,  not  a  matter  of  record,  is  a  less  certain 
monument  than  a  recorded  highway.  But  where  such  a  way 
has  been  used  for  a  great  number  of  years,  so  that  it  has  come 
to  be  called  a  road,  there  is  little  chance  of  uncertainty,  and  a 
description  in  an  application  by  reference  to  such  road  gives 
substantial  certainty  to  the  description.  The  statute  must, 
doubtless,  be  substantially  complied  with ;  but  exact  and  tech- 
nical accuracy  in  proceedings  for  the  laying  out  of  a  private 
road,  conducted,  as  they  usually  are,  by  persons  not  lawyers, 
cannot  be  expected  Few  private  roads  would  bear  the  test  of 
a  scrutiny  which  required  a  verbal  and  literal  conformity  to  the 
words  of  the  statute.  We  think  the  application  did  specify 
with  sufficient  distinctness  the  termini  of  the  proposed  road 

The  course  and  distance  of  each  line  aro  stated  in  the  appli- 
cation. The  courses  are  not  given  by  the  compass,  and  the 
distances  are  approximate;  but  these  are  also  made  certain 
by  reference  to  the  Winne  road,  except  where,  on  the  second 
course,  the  proposed  road  leaves  the  Winne  road  for  the  dis- 
tance of  about  200  yarda  But  natural  monuments — the  apple 
tree,  the  hill,  and  the  thickets  of  hemlock  and  laurel — mark 
the  divergence  and  the  point  where  the  old  road-bed  again  be- 
comes the  line  of  the  new  road  The  statute  does  not  require 
that  the  courses  shall  be  specified  by  the  compass  in  degrees 
and  minutes ;  and,  where  the  general  course  is  given  in  the 
application  as  easterly  or  westerly,  &c.,  and  where  the  exact 
course  and  distance  can  be  determined  from  other  particulars 
in  the  application,  or  by  natural  monuments  refer^d  to  therein, 
the  statute  is  substantially  complied  with.  We  are  of  opinion, 
therefore,  that  the  application  conformed  to  the  statute,  and 
gave  jurisdiction  to  the  commissioners  to  call  a  jury,  and 
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authorized  the  jury  to  act  upon  the  application.  It  is  undis- 
puted that  the  jury,  before  making  their  determination,  pro- 
ceeded, in  presence  of  the  commissioners,  to  view  the*  premises; 
that  the  proposed  road  was  staked  out ;  and  that  the  damages 
were  assessed  for  the  land  within  the  boundaries  so  designated 
on  the  ground. 

The  most  serious  objection  in  the  case  arises  upon  the  order 
of  the  commissioners  laying  out  and  describing  the  road  after  the 
jury  had  found  that  it  was  necessary  and  had  assessed  the 
damages.  The  order  in  describing  the  road  does  not  follow  the 
description  in  the  application.  It  describes  tiie  road  as  begin- 
ning at  the  barsj  &a,  "  and  then  running  an  easterly  course  of 
988  feet,  and  then  a  north-east  course  760  feet,  and  tiience  bear- 
ing a  little  more  east  309  feet ;  thence  bearing  more  north  252 
feet,"  and  so  on.  It  is  indefinite,  and  except  that  it  refers  to 
the  application  and  declares  that  the  commissioners  had  ordered 
that  the  road  be  laid  out  pursuant  to  the  application,  according 
to  a  survey  made  by  them,  would  be  incurably  defective  The 
first  course  given  in  the  order,  running  988  feet,  embraces  the 
first  two  courses  in  the  application.  The  distance  by  measure- 
ment of  the  first  two  lines,  as  given  in  the  application,  is  about 
1,000  feet 

The  inference  from  the  description  in  the  order,  unaided  by 
the  application,  would  be  that  the  first  course  of  988  feet  was  a 
straight  line,  whereas  in  fact  there  is  a  bend  in  the  road,  as 
described  in  the  application,  before  reaching  the  termination  of 
the  second  course,  and  a  straight  line  from  tiie  bars  to  the  ter- 
mination of  the  second  course  would  leave  the  locus  in  quo 
outside  the  road.  But  if  the  description  in  the  application  is 
deemed  to  be  incorporated  into  the  order,  the  two  descriptions 
can  be  substantially  reconciled.  It  would  then  appear  that  the 
distance  of  988  feet  was  not  a  straight  line,  and  so  as  to  the 
other  discrepancies  and  uncertainties  in  the  lines  specified  in  the 
order.  We  are  of  opinion  that  the  description  in  the  applica- 
tion is  the  controlling  one,  and  determines  the  actual  locus  of 
the  way.     In  laying  out  a  private  road,  if  the  jury  find  in  favor 
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of  laying  out  the  road,  the  csommissionera  are  bound  to  lay  it 
out  as  described  in  the  application,  and  have  no  discretion  either 
to  refuse  to  lay  out  the  road  or  to  change  its  location,  or  to 
depart  in  any  respect  from  the  road  proposed  by  the  applicants. 
They  have  no  power  to  decide  anything,  but  perform  simply 
the  ministerial  functions  prescribed  in  the  twelflii  section  of  the 
act  of  1853.     That  section  is  as  follows : 

"  The  commissioners  shall  annex  to  such  verdict  [of  the  jury] 
the  application  mentioned  in  the  first  section  of  this  act,  and 
hand  the  same  to  the  town  clerk,  who  shall  file  the  same ;  and 
the  conmiissioner  or  commissioners  shall  lay  out  and  make  a 
record  of  said  road,  as  described  in  the  petition  of  the  applicant'' 

It  is  true  that  the  road  certified  by  the  jury  does  not  become 
a  legal  private  road  until  the  conunissioners  have  performed  the 
duty  imposed  by  this  section.  That  the  verdict  and  application 
were  duly  filed  is  not  questioned.  The  order  declares  that  it 
was  laid  out  pursuant  to  the  application.  The  description  in. 
the  order  does  not  follow  the  language  in  the  application.  But 
this  we  conceive  cannot  be  essential,  provided  the  description 
in  the  application  is  incorporated  into  the  order  by  reference, 
and  the  two  descriptions  are  not  irreconcilably  repugnant 

While,  on  the  one  hand,  we  recognize  the  importance  of  the 
rule  that  proceedings  in  invitum  to  divest  an  owner  of  his  prop- 
erty ought  to  be  carefully  watched  so  that  no  injustice  be  done, 
on  the  other  hand,  we  cannot  fail  to  recognize  the  importance 
of  the  public  policy,  sanctioned  by  constitutional  provision, 
which  requires  that  facilities  be  furnished  for  private  ways,  so 
that  the  property  of  citizens  may  be  made  accessible.  This 
policy  will  be  best  promoted  by  a  fair  and  reasonable,  instead 
of  a  strained,  construction  of  the  statute  authorizing  the  laying 
out  of  a  private  road ;  and  we  are  of  opinion  that  there  was  no 
defect  which  invalidated  the  proceedings  in  this  case. 

The  point  that  the  road  ran  across  the  land  of  one  Evans, 
who  was  not  named  in  the  application  or  notified,  and  whose 
damages  were  not  assessed,  is  not  supported  by  the  evidence 
taken  in  this  proceeding,  and  the  point  was  not  raised  on  the 
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trial  If  tlie  question  was  before  us  it  would,  we  think,  admit 
of  great  doubt  whether  the  plaintiff  could  allege  a  defect  or 
omission  in  the  proceedings  affecting  the  right  of  a  third  person 
with  whom  he  was  not  in  privily,  and  who  raises  no  question, 
and,  so  far  as  appears,  ma;kes  no  complaint 

We  think  the  complaint  was  properly  dismissed  at  the  circuity 
and  that  the  order  of  the  general  term  should  be  reversed  and 
judgment  entered  for  the  defendant 


SUPREME  COTTRT. 
IIaby  J.  Adsit,  appellant^  agt  Thomas  Y.  HalTi.  resoondent 

Ofde  of  OivU  Proeedwre,  mcUom  e^-lfSdH—Attomsf^i  Uen—  To  wTuU  extent 
and  Tunc  enforced — Appeal — Bight  of  a  pUUrUiff  to  stop  the  UtigcUion  after 
an  advene  Judgment  upon  the  merits,  is  sulifeet  to  the  attorney's  lien  for  Tiis 
easts. 

Section  66  of  the  Code  of  Civil  Procedure  now  gives  an  attorney  a  lien 
upon  his  client's  cause  of  action,  both  before  and  after  judgment  in  favor 
of  the  client,  and  at  all  intermediate  stages  df  the  cause  of  action.  The 
lien  is  given  upon  the  cause  of  action,  and  such  lien  attaches  to  any  ver- 
dict, report,  decision  or  judgment  in  his  client's  favor.  The  lien  being 
upon  the  cause  of  action,  must  continue  until  a  judgment  is  rendered  in 
the  action  which  is  final,  either  for  want  of  power  to  appeal  or  for  failure 
to  appeal  in  time,  by  which  judgment  it  shall  have  been  determined  there 
was  no  cause  of  action,  and  so  nothing  to  support  a  lien. 

A  client  has  not  an  absolute  right  to  stop  the  litigation  after  a  judgment 
upon  the  merits  has  passed  against  the  cause  of  action ;  but  the  right  of 
a  plaintiff  to  stop  the  litigation  after  an  adverse  judgment  upon  the 
merits,  is  subject  to  the  attorney's  lien  for  his  costs  and  the  attorney's, 
approval. 

The  attoraey  has  the  right,  at  his  own  expense,  to  bring  and  prosecute  an 
appeal  from  a  judgment  against  his  client,  and  against  the  wishes  of  such 
client,  in  order  that  the  attorney  may,  if  successful  upon  the  appeal, 
obtain  a  new  trial  and  a  favorable  judgment,  and  a  chance  of  collecting 
his  costs  from  the  opposite  side  by  means  of  such  judgment 

Special  Term^  February^  1884 
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This  is  a  motion  made  by  the  plaintiff  and  appellant  to  stay 
the  further  prosecution  of  an  appeal  to  the  general  term,  from 
the  judgment  rendered  in  favor  of  the  defendant  and  respond- 
ent at  special  term. 

S.  Broum,  attorney  for  the  motion. 

U.  Q.  A  €L  R  Paris  J  opposed. 

PoTTEB,  J.  —  This  motion  is  somewhat  extraordinaiy.  From 
the  original  affidavits  used  upon  this  motion  and  copies  of  affida- 
vits used  upon  a  motion  made  by  defendant  to  dismiss  the 
appeal  herein,  it  would  appear  that  the  plaintiff,  by  the  Messrs. 
Paris,  as  her  attorneys,  commenced  this  actioa  That  the  same 
was  tried  at  special  term  in  September,  1882,  and  was  decided 
in  August,  1883,  and  judgment  upon  the  merits  entered  for 
defendant  in  October,  1883.  That'after  the  decision  and  before 
the  entry  of  the  judgment  the  plaintiff  wrote  Messrs.  Paris, 
her  attorneys  in  the  action,  that  she  would  not  appeal,  but 
would  let  the  matter  rest  as  the  justice  had  decided  it  This 
letter  was  received  by  the  plaintiff's  attorneys,  but  nevertheless 
they  brought  an  appeal  on  or  about  the  9th  day  of  November, 
1883.  One  of  the  defendant's  attorneys  had  been  shown  by 
the  plaintiff  her  letter  to  her  attorneys  before  sending  it ;  that 
no  case  had  been  served  upon  defendant,  and  the  time  to 
make  and  serve  a  case  had  expired  in  November  or  December, 
and  plaintiff's  attorneys  applied,  upon  notice,  for  leave  to  make 
and  serve  a  casa  This  application  was  opposed  by  defendant 
upon  the  ground  that  plaintiff  did  not  wish  to  prosecute  the 
appeal  The  affidavit  of  the  plaintiff  to  the  effect  that  she  did 
wish  the  appeal  prosecuted,  and  explaining  her  letter  of  Sep- 
tember to  her  attorneys,  was  read  upon  that  motion.  The 
motion  to  make  and  serve  a  case  was  granted,  without  prejudice 
to  a  motion  to  dismiss  the  appeal 

At  the  succeeding  January  general  term  the  defendant  moved 
to  dismiss  the  appeal  upon  an  affidavit  of  plaintiff  stating  she 
did  not  wish  the  appeal  prosecuted,  made  subsequent  to  the 
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motion  for  opportunity  to  serve  a  case,  and  explaining  her  letter 
and  her  affidavit  read  upon  that  motion.  This  motion  was 
denied,  upon  the  ground  that  defendant,  by  his  attorneys,  had 
no  standing  to  make  such  a  motion.  The  plaintiff  now  makes 
this  application  upon  her  own  affidavit  and  by  an  attorney 
selected  by  her  for  that  purpose; 

In  opposition  to  the  motion  are  read  affidavits  of  Mr.  Noyes, 
his  wife  and  daughter,  to  the  effect  that  in  November  or  Decem- 
ber previous,  and  when  the  application  for  leave  to  serve  a  case 
was  pending,  the  plaintiff  desired  to  have  the  appeal  prosecuted, 
and  desired  Mr.  Noyes  to  write  plaintiff's  attorneys  in  relation 
to  the  same,  and  that  Mr.  Noyes  should  see  to  the  matter 
for  her. 

The  affidavit  of  plaintiff  to  the  effect  that  the  appeal  was 
brought  without  her  authority  and  was  being  prosecuted  by  her 
attorney  against  her  wishes,  was  made  January  29,  1884 
There  is  nothing  in  the  way  of  acts  or  declarations  by  the 
plaintiff  since  that  date  showing  that  she  has  any  wish  to  have 
the  appeal  prosecuted,  and  it  would  perhaps  have  been  prudent 
to  look  to  that  affidavit  alone  for  the  evidence  of  her  wishes  in 
relation  to  the  appeal,  and  to  have  held  it  conclusive  in  that 
regard. 

fiut  for  greater  certainty,  I  directed,  by  order,  the  appoint- 
ment of  a  referee  who  should  take  her  answer  to  certain  ques- 
tions specified  in  the  order,  and  that  the  referee  should  take 
her  sworn  answers  to  those  questions  at  a  time  and  place  where 
neither  the  attorneys  or  counsel  in  this  case,  or  any  persons, 
should  be  present,  and  where  there  should  be  no  opportunity 
to  influence  her  answers. 

That  course  has  been  pursued,  and  the  plaintiff  has  answered 
xmder  oath  that  she  wishes  to  have  her  attorneys  restrained 
from  prosecuting  this  appeal,  and  that  they  are  not  authorized 
to  bring  the  appeal,  and  that  she  refuses  to  have  the  appeal 
prosecuted,  and  that  she  is  content  with  the  judgment 

I  must  conclude,  at  least,  that  she  does  not  wish  the  appeal 
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prosecuted  in  her  name,  and  desires  to  have  its  further  prose- 
cution stayed. 

It  appears  from  the  affidayits  upon  the  motion  that  plaintiffs 
attorneys  have  not  been  paid  anything  for  their  services  or  their 
disbursements  in  this  action,  and  that  aside  from  her  wardrobe, 
the  plaintiff  has  no  property  except  what  is  involved  in  this 
litigation,  and  that  the  interest  or  stipulated  sum  which  she 
receives  from  the  defendant,  under  the  agreement  which  was 
sought  to  be  modified  or  set  aside  in  this  action,  is  insufficient 
to  meet  her  ordinary  expenses  and  pay  her  debta 

It  does  not  appear  from  the  papers  before  me  upon  this  mo- 
tion, that  the  plaintiffs  attorneys  have  ever  presented  any  bill 
for  their  services  or  demanded  payment  for  them,  or  that  plain- 
tiff has  refused  or  offered  to  pay  for  the  services,  or  that  the 
amount  of  the  bill  or  payment  for  services  has  ever  been  men- 
tioned between  the  plaintiff  and  her  attorneys  at  any  time. 
There  is  no  evidence  of  any  settlement  between  plaintiff  and 
defendant,  and  not  suf&cient  evidence  of  any  understanding  or 
arrangement  between  them  that  the  judgment  should  not  be 
appealed  from  for  the  purpose  or  with  the  intent  of  affecting 
the  costs  of  plaintiff's  attorneys  or  their  rights  or  lien  as  to 
costa  • 

Upon  this  state  of  facts  this  contention  arises:  First,  whether 
the  client  has  an  absolute  right  to  stop  the  litigation  after  a 
judgment  upon  the  merits  has  passed  against  the  cause  of 
action,  or  whether  tiie  right  of  a  plaintiff  to  stop  the  litigation 
after  an  adverse  judgment  upon  the  merits  is  subject  to  the 
attorney's  lien  for  his  costs  and  tiie  attorney's  approval ;  or,  to 
put  the  question  in  another  form,  has  the  attorney  tiie  right  to 
bring  and  prosecute  an  appeal  from  a  judgment  against  his 
client  against  tiie  wishes  and  at  the  expense  of  the  client,  in 
order  tiiat  tiie  attorney  may,  if  successful  upon  tiie  appeal, 
obtain  a  new  trial  and  a  favorable  judgment,  and  a  chance  of 
collecting  his  costs  of  the  opposite  side  by  means  of  such  judg- 
ment 

Prior  to  the  statute  of  1879  {sec  66),  the  attorney  had  no  lien 
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for  his  costs  npon  his  client's  cause  of  actioiL  But  after  the 
attorney  had  recovered  a  judgment  in  favor  of  his  client,  the 
attorney  had  a  lien  upon  the  judgment  for  his  costs.  The 
court,  however,  would,  where  there  was  no  lien^  protect  its 
attorney  against  a  collusive  settlement  between  the  parties  for 
the  purpose  of  depriving  the  attorney  of  his  costa 

To  prevent  such  a  result,  the  court  would  allow  the  attorney 
to  proceed  with  the  action  and  obtain  a  judgment  against  the 
defendant  if  the  plaintiff  had  a  good  cause  of  action  against 
hinx 

In  case  judgment  had  been  recovered,  and  thus  a  lien  had 
been  created  in  favor  of  the  attorney  for  costs,  the  court  would 
allow  the  attorney  to  wield  the  judgment  against  the  defendant 
for  the  purpose  of  collecting  his  costs  if  judgment  had  been 
paid  or  released  after  notice  of  the  lien  between  the  parties  for 
purpose  of  depriving  the  attorney  of  his  costs  (jCaxighlin  agt 
KT.  aandKR  R  Co.,  71  N.  Z,  443> 

The  general  rule  is,  no  doubt,  that  a  party  having  a  cause  of 
action  or  a  judgment,  has  a  right  to  settle  or  dispose  of  it  like 
other  property,  but  nevertheless  subject  to  the  right  and  liens 
of  others  after  notice  of  the  same.  The  controversies  usually 
arose  between  the  attorney  of  the  one  side  and  the  opposite 
side,  but  I  can  perceive  no  difference  in  the  application  of  the 
principle  involved,  which  is  the  protection  of  the  attorney, 
whether  he  seeks  protection  from  the  acts  of  the  opposite  side, 
or  of  both  sides,  or  of  his  own  client  The  controversy  in  this 
case  arises  between  the  plaintiff  and  her  attorney.  She  desires 
not  to  appeal  from  the  judgment  against  her,  and  her  attorney 
asserts  their  right  to  have  her  appeal  to  protect  their  lien  upon 
her  cause  of  action. 

Section  66  of  the  Code  of  Civil  Procedure  now  gives  an  at- 
torney a  lien  upon  his  clients  cause  of  action  both  before  and 
after  judgment  in  favor  of  the  client  and  at  all  intermediate 
stages  of  the  cause  of  action* 

It  will  be  observed  from  the  language  of  this  section  that  the 
Vol.  m  48 
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lien  is  given  upon  the  cause  of  action,  and  that  sucli  lien  at- 
taches to  any  verdict,  report,  decision  or  judgment  in  his  client's 
iavor.     The  Hen  is  not  in  terms  upon  the  judgment 

This  lien  being  upon  the  cause  of  action,  it  seems  to  me, 
must  continue  until  a  judgment  is  rendered  in  the  action  which 
is  final,  either  for  want  of  power  to  appeal  or  for  failure  to  ap- 
peal in  time,  by  which  judgment  it  shall  have  been  determined 
there  was  no  cause  of  action,  and  so  nothing  to  support  a  lien. 

It  seems  to  me  unreasonable  to  hold  that  the  lien  ceases 
when  a  judgment  has  been  rendered  against  the  cause  of  action 
until  such  judgment  becomes  final ;  for  such  judgment  may  be 
xeverstd  and  the  cause  of  action  be  established  in  favor  of  the 
plaintifiE  by  another  judgment 

If  the  first,  and  perhaps  erroneous,  judgment  destroyed  the 
lien,  thereafter  there  could  be  no  lien,  for  the  statute  provides 
that  the  commencement  of  the  action  shall  create  the  lien,  and 
not  the  reversal  of  a  judgment,  or  any  subsequent  stage  or  con- 
dition of  the  action. 

The  logical  sequence  of  holding  the  lien  ceases  by  the  first 
adverse  judgment  would  be,  that  plaintiff's  attorney  would  have 
no  lien  for  his  services,  although  the  court  should  finally  decide 
the  plaintifE  had  a  good  cause  of  action,  and  his  attorney  had 
removed  an  erroneous  judgment  to  have  the  cause  of  action 
^tablished. 

My  conclusion  is,  that  plaintijFs  attorneys  have  a  lien  until  it 
is  finally  determined  there  is  not,  and  was  not,  at  the  time  of 
the  commencement  of  the  action,  a  cause  of  action. 

The  next  question  is,  whether  the  plaintifTs  attorneys  have 
the  right  to  compel  the  plaintiff  to  prosecute,  at  her  expense,  the 
appeal  brought  by  them,  to  determine  whether  the  plaintiff  has 
a  cause  of  action,  and  to  render  their  lien  thereon  available  to 
them. 

The  statute  has  given  the  attorney  a  lien  upon  his  client's 
<»u8e  of  action,  upon  which  the  attorney  has  commenced  an 
action.  It  is  not  perceived  why  this  lien  is,  or  should  be,  any 
different  from  any  other  lien  which  one  man  may  give  another 
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upon  any  article  of  tangible  property,  or  the  lien  which  a  party, 
by  contract,  may  give  his  attorney  upon  the  cause  of  action  for 
his  services. 

In  either  case  is  the  right  or  lien  anything  more  than  a  simple 
lien  ?  Does  it  involve  or  imply,  without  an  agreement  to  that 
-eflfect,  any  obligation  upon  the  part  of  the  party  giving  the  lien, 
to  prosecute  the  same  at  the  expense  of  such  party,  or  to  allow 
the  attorney  to  prosecute  the  lien  in  the  name  and  at  the  ex- 
pense of  such  party  ? 

This  species  of  lien,  like  any  other  lien,  I  apprehend,  would 
be  satisfied  by  the  payment,  or  tender  of  payment,  of  the  money 
it  was  given  or  intended  to  secure.  But,  until  satisfied,  it  is  a 
valuable  and  beneficial  nght  of  the  attorney,  and  of  which  the 
courts  should  not  permit  its -officers,  who  have,  in  good  faith, 
expended  their  talents,  time  and  money,  to  be  deprived  any 
sooner  or  differently  than  they  would  others  not  officers  of  the 
court 

Their  rights,  while  not  any  more  sacred  than  the  rights  of  such 
others,  are  not  less  sacred.  Every  claimant  of  a  right  should 
be  permitted  by  the  court  to  resort  to  any  remedy  most  availa- 
ble for  that  purpose,  and  consistent  with  the  power  of  the  court 
and  in  accordance  with  its  rules  and  protection. 

What  remedy  has  the  plaintiff's  attorneys  to  make  their  lien 
.available  under  the  circumstances  of  this  case?  As  we  have 
seen,  a  judgment  has  been  rendered  upon  the  merits  against  the 
plaintifiTs  cause  of  action.  While  that  judgment  remains  the 
plaintiff  has  no  cause  of  action,  and  her  attorneys  practically 
have,  by  the  judgment,  lost  the  benefit  of  their  lien. 

The  plaintiff  is  not  disposed  to  appeal,  but  is  content  with 
the  judgment  But  her  attorneys,  who  have  a  lien  upon  the 
cause  of  action  for  what  the  plaintiff  owes  them,  and  which  lien 
may  be  the  only  means  by  which  they  can  secure  payment  of 
the  debts,  are  not  contented  with  the  judgment  They  wish  to 
remove  the  judgment  as  an  obstacle  in  the  way  of  enforcing 
ihe  lien.     An  appeal  has  been  brought,  and  is  pending,  by 
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means  of  which  plaintiffs  attorneys  profess  they  will  be  able  to 
remove  the  judgment  and  make  their  lien  availabla 

The  plaintiff  does  not  deny  that  she  owes  the  debt,  but  makes 
no  offer  or  effort  to  pay  it  Why  should  she  refuse  to  allow 
her  attorneys  to  prosecute  the  cause  of  action  she  professed  to 
have  against  the  defendant,  at  their  own  expense,  to  secure  the 
debt  she  owes  them,  but  has  not  the  means  or  the  disposition  to 
pay  them? 

If  the  plaintiff's  attorneys  are  right  or  sincere  in  thinking 
that  the  judgment,  as  an  obstacle  to  their  lien,  can  be  removed, 
or  if  they  prefer  to  resort  to  that  mode  to  obtain  payment  of 
their  debt  rather  than  to  bring  an  action  directly  against  the 
plaintiff  for  the  debt,  why  should  they  not  be  allowed  to  do  so 
by  prosecuting  such  appeal  at  their  own  expense,  and  assuring 
the  plaintiff  against  all  risk  of  costs  to  the  defendant  upon  the 
appeal?    Such  a  course  seems  to  me  to  be  manifest  equity. 

The  plaintiff  had  or  professed  to  have  a  cause  of  action 
against  the  defendant  She  brought  an  action  and  retained 
attorneys  to  establish  such  cause  of  actioa  By  so  doing  and 
by  operation  of  law  the  attorneys  acquired  a  lien  or  interest  in 
such  cause  of  action,  and  from  the  commencement  of  the  action 
the  plaintiff  and  her  attorneys  had  an  interest  in  that  cause  of 
action.  The  plaintiff  may  sacrifice  or  abandon  the  interest  that 
she  has  in  the  cause  of  action,  but  she  may  not  sacrifice  or  pre- 
judice the  interest  which  her  attorneys  have  in  it  Such  right 
with  corresponding  remedy  is  plainly  recognized,  if  not  provided 
for,  in  section  1206  Code  of  Civil  Procedure^ 

The  plaintiff  applies  to  the  court,  therefore,  for  a  favor,  and 
not  an  absolute  right  under  these  circumstances.  It  should  not 
be  granted  without  protecting  the  rights  of  her  attorneys,  which 
are  involved  with  her  rights. 

I  think  the  proper  order  to  be  granted  upon  this  motion 
would  be  substantially  this,  viz. :  That  the  appeal  herein  be 
dismissed  upon  plaintiff  paying  or  securing  to  pay  plaintiff's 
attorneys  for  their  services  in  this  action  down  to  the  time  when 
the  judgmeiit  herein  was  entered,  or  in  case  the  attorneys  herein.. 
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signify  a  willingness  to  abandon  and  release  their  lien,  and  to 
resort  to  plaintiff's  personal  liability  for  such  services  within  a 
reasonable  time ;  but  in  case  the  plaintiff  does  not  pay  or  secure 
to  pay,  and  the  attorneys  do  not  signify  an  election  to  abandon 
their  lien  and  to  resort  to  plaintiffs  personal  liability  for  their 
services,  it  should  be  ordered  that  plaintiff's  attorneys  be  allowed 
to  prosecute  said  appeal  at  their  own  expense,  and  upon  fur- 
nishing the  plaintiff  with  security,  to  be  approved  by  a  judge 
of  this  court,  against  the  payment  of  any  costs  of  the  appeal 
that  may  be  awarded  to  the  defendants,  or  any  liability  therefor. 


SUPREME  COUET. 
The  People  ex  reL  Benjahik  Evans  agt  Maby  Letson  et  dL 

Xandtord  and  tnumt — Bvmmary  proeeedinffi — (hd$  qf  OMl  Proeedure,  «m- 

(  tian  210O-23e&'-Writ  (tf  prMbkian^Wheri  Juaiiee  hoi  Jwiidietion,  wrU 

wOOLwA 


Where  a  petitioo  In  summary  proceedings  presents  such  a  case  as  the  officer 
can  consider,  a  writ  of  prohibition  will  not  lie. 

Where  L,  presented  a  petition  to  a  Justice  of  the  peace,  praying  for  the  re- 
moval of  a  tenant  from  certain  premises  under  the  provisions  of  the  Code 
of  Civil  Procedure,  concerning  summary  proceedings  to  recover  posses- 
sion of  real  estate,  and  the  Justice  issued  a  warrant  which  was  served 
upon  the  tenant,  and  on  the  return  day  he  appeared  and  filed  an  answer 
denying  each  and  eveiy  mfOmiaX  allegation,  and  also  set  up  new  matter, 
going  to  the  question  of  title ;  the  petitioner  demurred  to  the  answer  that 
it  contained  no  defense,  which  demurrer  was  sustained,  and  a  final  order 
granted  awarding  possession  to  petitioner,  and  directing  the  issuing  of  a 
warrant,  which  was  issued  and  delivered  to  the  sheriff: 

EMy  that  a  writ  of  prohibition  would  not  lie: 

MM^  further,  that  the  question  in  the  case  really  is,  whether  the  Justice 
erred  in  sustaining  the  demurrer  of  the  petitioner  to  the  answer  of  the 
relator.  That  question  cannot  be  determined  by  writ  of  prohibition.  It 
can  be  by  appeal,  and,  in  a  proper  case,  there  \a  a  remedy  by  injunction. 

Ormdd  Special  Term,  March,  1886. 
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Hearing  upon  an  alternative  writ  of  prohibition. 
J.  A.  Steele  A  J,  J,  DuddlesUm^  for  relator. 
H.  F.  A  J.  Coupe^  for  defendants. 

Merwin,  J, — It  appears  from  the  papers  on  which  this  alter 
native  writ  was  granted,  that  Mary  Letsofi,  on  the  1st  of  March, 
1886,  presented  a  petition  to  the  defendant,  Sherman,  a  justice 
of  the  peace  of  the  town  of  Schuyler,  praying  ior  the  removal 
of  the  relator  from  certain  premises  in  that  town,  under  the  pro- 
visions of  the  Code,  concerning  summary  proceedings  to  recover 
the  possession  of  real  estate.  The  justice  issued  a  precept  which 
was  served  on  the  relator  on  the  9th  of  March,  and  was  returna- 
ble on  the  18th  of  March.  On  the  return  day  the  relator  ap- 
peared and  filed  an  answer,  by  which  he  ^'  denies  each  and 
every  material  allegation  in  said  petition  contained,"  and  also- 
sets  up  new  matter  going  to  the  question  of  titla  Thereupon 
the  petitioner,  Letson,  orally  demurred  to  the  answer  that  it 
contained  no  defense,  which  demurrer  was  sustained,  and  a  final 
order  granted  determining  that  the  relator  held  over  after  the 
expiration  of  his  term,  and  awarding  possession  to  the  petitioner 
and  directing  the  issuing  of  a  warrant  A  warrant  was  accord- 
ingly issued  and  delivered  to  a  constable,  who  is  made  a  defend- 
ant herein,  and  afterwards  delivered  to  the  sheriff,  who  is  also 
made  a  party  defendant  herein. 

The  position  of  the  relator  is,  in  substance,  that  the  justice 
in  granting  the  final  order,  without  trying  the  issue  made  bj" 
the  general  denial,  exceeded  his  jurisdiction,  and  that,  therefore,, 
it  is  a  proper  case  for  a  writ  of  prohibition. 

The  justice  having  granted  his  final  order  before  tl^f  applica- 
tion for  the  writ,  and  issued  the  warrant,  the  proceeding  now  is,, 
in  effect,  an  application  to  stay  the  execution  of  the  warrant 
It  has  been  held  that  a  writ  of  prohibition  does  not  lie  to  a  min- 
isterial officer,  to  stay  the  execution  of  process  in  his  hands 
{People  agt  Supervisors  of  Queens^  1  Hill,  200 ;  Ex  parte  Bran^- 
kucht^  2  wi,  367),  and  that  this  rule  is  not  affected  by  the  pro- 
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visions  of  section  2100  of  Coda  That  the  tribunal  proceeded 
against  may  be  directed  to  cancel  or  vacate  proceedings  there- 
tofore taken  in  the  matter  {People  ixgt  (hmmissionera  of  Excise^ 
61  How,,  514>  In  United  States  agt  Hoffman  (4  Wall,  168),  it 
is  laid  down  that  the  writ  of  prohibition  can  only  be  used  to 
prevent  the  doing  of  some  act  which  is  about  to  be  done,  and 
can  never  be  used  as  a  remedy  for  acts  already  completed. 

It  looks  at  least  doubtful  whether  the  relator  can  invoke  this 
remedy  at  the  present  stage  of  the  summary  proceedings.  But 
there  is  another  question  to  be  considered,  and  that  is  whether 
under  section  2265  the  relator  is  not  precluded  from  this  remedy. 
No  fault  is  found  with  the  petition  presented  to  the  justice. 
The  latter  had  apparently  full  jurisdiction  of  the  parties  and 
the  subject-matter.  Did  he  lose  it  by  his  error,  if  it  was  one,  in 
sustaining  the  demurrer  of  the  petitioner  to  the  answer  of  the 
relator? 

In  People  ex  reL  Brown  agt  McAdam  (2  Oiv.  Pro.  Hep.,  52), 
it  is  said  that  when  a  petition  in  summary  proceedings  presents 
such  a  case  as  the  officer  can  consider,  a  writ  of  prohibition  will 
not  lie;  To  the  same  effect  are  People  agt  Parker  (1  Oiv.  Pro., 
444),  and  People  agt  Steenburg  (9  Alb.  Law  J.,  411)i  In  People 
agt  RvseaU  (49  Barb.,  351),  it  was  held  that  the  fact  that  the 
tenant  has  a  good  defense  to  the  proceedings  will  not  entitle 
>iiTn  to  a  writ  of  prohibition  to  restrain  the  magistrate  from 
entertaining  the  proceedings,  although  it  be  plain  that  the 
magistrate  cannot,  in  conformity  to  law,  decide  with  the  land- 
lord.    The  magistrate  is  not  thereby  deprived  of  jurisdiction. 

Section  2265  provides  that  when  a  petition  is  presented  as 
prescribed  in  that  title,  the  subsequent  proceedings  thereupon 
shall  not  be  stayed  or  impeded  by  any  court  or  judge,  except 
in  one  of  two  methods,  neither  of  which  is  by  writ  of  prohibi- 
tioa  That  section  assumes  that  a  case  is  presented  by  the 
petition  that  in  accordance  with  the  prior  provisions  of  the  title 
will  give  the  magistrate  jurisdiction.  If  it  does  not,  then  there 
may  be  a  remedy  in  some  other  way  than  the  two  named.  Bnt 
if  it  does,  then  the  statute  is  imperativa     There  being  no  ques- 
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tion  here  about  the  jurisdiction  of  the  justice  on  the  starts  the 
inhibition  of  the  section  applies. 

The  question  in  the  case  rei^lly  is,  whether  the  justice  erred 
in  sustaining  the  demurrer  of  tiie  petitioner  to  the  answer  pf 
the  relator.  That  question  cannot  be  determined  bj  writ  of 
prohibition  (7  Wend,  518).  It  can  be  by  appeal,  and  in  a 
proper  case  {Knox  agt  McDonaid^  26  Sun,  268)  tiiere  is  a 
remedy  by  injunction. 

I  am,  therefore,  of  the  opinion  that  it  is  not  a  case  for  a  writ 
of  prohibition,  and  that  the  proceedings  must  be  dismissed, 
with  co6tS|  as  upon  motion. 


CITY  COURT  OF  NEW  YOEK 
James  O'Donnell  agt  George  Y.  Heckeb  el  al 

JtidffmerU — On  renUUUur — Praeiice  m  tojudgm&nU  absoluie  whsre  &is  damoffet 
are  unliquidated — Aieesunent  efundd  be  had  at  trial  term — Code  of  GivU 
Procedure,  sections  1314,  1215,  1183,  8194. 

The  action  is  for  negligence,  and  the  trial  judge  dismissed  the  complaint 
Upon  appeal  the  general  term  of  the  city  court  reversed  the  judgment 
and  ordered  a  new  trial.  The  defendants  thereupon  appealed  to  the 
court  of  common  pleas,  giving  a  stipulation  for  judgment  absolute.  The 
common  pleas  affirmed  the  order  of  the  city  court,  general  term,  and 
gave  ''judgment  absolute"  in  favor  of  the  plaintiff: 

Eeldj  that  as  the  damages  were  unliquidated,  the  assessment  thereof  must 

be  had  at  the  trial  term  before  a  jury. 
.  Sections  1214  and  1216  of  the  Code  apply  only  to  applications  for  judgment 
by  default,  and  even  in  those  cases  the  "  writ  of  inquiry  "  may  be  exe- 
cuted at  trial  term  if  so  directed. 

« 
Special  Term,  April,  1886. 

McAdak,   C  J. — The  action  is  for  injuries  received  by 

reason  of  defendants'  n^Iigence.    Upon  the  trial  the  complaint 

was  dismissed.     The  plaintiff  appealed  and  a  new  trial  was 

.  ordered  by  the  general  term.     The  defendants  thereupon.ap- 
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pealed  to  the  common  pleas,  giving  the  usual  stipulation  for 
judgment  absolute.  The  common  pleas  affirmed  the  order 
and  rendered  judgment  absolute  in  favor  of  the  plaintiflE.  The 
plaintiff  now  applies  for  an  order  on  the  remittitur,  and  asks 
that  it  be  settied  according  to  the  practice,  whatever  it  may  he. 
The  damages,  being  unliquidated,  must  be  assessed  bj  a  jury 
at  the  trial  term  of  the  court 

In  case  of  judgment  by  default  in  an  action  for  personal 
injuries,  the  damages  must  be  ascertained  by  mea^  of  a  "writ 
of  inquiry  "  (Cbcfe,  sec  1215),  but  this  does  not  require  that  the 
writ  shall  be  executed  by  the  sheriflE,  for  it  may  be  executed 
by  the  judge  at  circuit,  without  the  presence  of  the  sheriff 
{Ellsworth  agt  Thompson^  13  Wend,  658 ;  TiUotson  agt  Cheat- 
ham,  2  Johns.,  107;  DiUaye  agt  Hart,  8  Abb.  Ft.,  894;  Peck 
agt  Coming,  2  How.  Ft,,  84 ;  Cazneau  agt  Bryant,  6  Ihier, 
668 ;  /S  a,  4  Ahb.  Pr.,  402 ;  Hays  agt  Berryman,  6  Bosw., 
67i9 ;  George  agt  Fisk,  8  Fobt,  710> 

In  the  present  instance,  an  issue  of  fact  was  joined,  which 
required  trial  at  the  circuit,  and  the  provisions  of  the  Code 
{sees.  1214,  1215)  as  to  judgments  by  default  for  want  of  an 
answer  do  not  apply.  The  general  term  of  the  cily  court  or- 
dered a  new  trial  to  be  had  at  the  trial  term.  This  order  has 
been  affirmed  by  the  common  pleas,  and  stiU  has  legal  effect, 
except  that  the  "  judgment  absolute  "  awarded  by  the  common 
pleas  on  the  defendant's  stipulation  leaves  the  traversable  alle- 
gations of  the  complaint  admitted  on  the  record.  This  is  the 
legal  consequence  of  the  order  for  judgment  absolute  {Thomp- 
son agt  Lumley,  7  Daly,  74),  so  that  the  trial  judge  in  form  di- 
rects judgment  on  the  pleadings,  and  orders  the  jury  which  he 
empanels  to  assess  the  damages  {Code,  sec  1183). 

The  proceedings  have  been  remanded  to  this  court  {Code,  sec 
3194),  that  it  may  complete  the  trial,  which  the  dismissal  of  the 
complaint  cut  short,  and  the  assessment  in  this  case  should,  as  in 
Tliompson  agt  Lumley  {supra),  be  had  at  tiie  trial  term.  This 
is  the  usual  practice  on  judgments  absolute,  where  the  damages 
Vol.  m.  49 
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are  unliquidated  and  an  assessment  becomes  necessary  to  cany 
the  judgment  of  the  appellate  court  into  effect  Sections  1214, 
1215  of  the  Code,  as  before  remarked,  apply  only  to  cases 
where  the  "plaintiff"  is  required  to  apply  to  the  court  for 
judgment  as  "  by  default "  for  want  of  an  answer  (2  TiUinghasi 
A  Sherman! s  Pr.^  250-261),  and  even  in  those  cases  the  "writ 
of  inquiry  "  may  be  executed  (if  so  dirocted)  at  trial  term. 

The  order  submitted  has  been  settled  in  accordance  with 
these  yiew& 


SUEROGATE'S  COUET. 
In  the  Estate  of  Jahes  GRXPFrms  Henrt. 

Appeal —  Orden  qf  ntrrogaie  when  not  appeaiahU —  Cods  ef  OkA  Proeedwre, 
eecHom  2570,  2584,  1810 — when  perfected  appeal  does  not  operate  en  a  etaiy 
in  eurrogate'e  eourL 

The  surrogate  having  directed,  in  a  case  where  one's  right  to  be  a  party  to  a 
probate  controversy  was  in  dispute,  that  that  issue  should  be  inquired  into 
and  determined  before  the  taking  of  any  testimony  in  the  matter  of  the 
factum  of  the  will,  a  motion  was  made  that  a  trial  of  all  the  issues  pro- 
ceed simultaneously. 

Held,  that  an  order  denying  such  motion  was  not  appealable. 

Meld,  further,  that  a  perfected  appeal  from  an  order  denying  a  motion  for 
tak^g  by  commission  testimony  without  the  state,  though  it  concerned  a 
"substantial  right,"  within  the  meaning  of  section  2570  of  the  Code  of 
Civil  Procedure,  did  not  operate  as  a  stay  of  the  trial  of  the  probate  con- 
troversy before  the  surrogate. 

New  York  County^  March,  1886. 

BoLLiNS,  /S  — The  procedure  relating  to  appeals  from  decrees 
and  orders  of  this  court  is  established  by  chapter  18,  title  2, 
article  4  of  the  Coda  Section  2670  provides  that  an  appeal 
may  be  taken  from  any  decree  or  from  any  order  "  afEecting  a 
substantial  right"  It  is  declared  by  section  2584  that^  except 
as  otherwise  expressly  prescribed,  "  a  perfected  appeal  has  the 
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effect,  o^  a  stay  of  proceedings  to  enforos  the  decree  or  order 
appealed  from^  prescribed  in  section  1810,  with  respect  to  a 
perfected  appeal  from  a  judgment"  By  operation  of  section 
1310  such  an  appeal  affects  a  stay  of  all  proceedings  to  enforce 
a  judgment  or  order  appealed  from,  "  except  that  the  court  or 
judge  from  whose  determination  the  appeal  is  taken  may  pro- 
ceed  in  any  matter  included  in  the  action  or  special  proceeding, 
and  not  affected  by  the  judgment  or  order  appealed  from  or 
not  embraced  within  the  appeal" 

Now,  I  do  not  think  that,,  by  force  of  the  statute  just  quoted, 
the  appeals  which  have  been  taken  by  Evan  J.  Henry  from  the 
two  orders  lately  made  by  the  surrogate,  have  operated  to  stay 
the  trial  of  this  probate  controveray  which  is  now  reached  regu- 
larly  on  the  calendar.  The  order  denying  the  motion  for  the- 
union  of  the  issues  theretofore  directed  to  be  separately  tried, 
cannot  be  held  to  involve  a  "substantial  right"  within  the 
meaning  of  section  2670.  It  affects  mere  modes  of  procedure 
that  are  entirely  within  the  control  of  the  trial  court  {Arthur 
agt  Oriswold,  60  K  Z,  148 ;  Whitney  agt  Tovmsend,  67  id, 
40 ;  MiUer  agt  Porter^  17  How.  -P^.,  526).  The  order  denying 
the  motion  for  the  issuance  of  commissions  is,  doubtless,  ap- 
pealable {Eelme  9^  K  Y.  0.  R  R  Co.,  79  K  Y.,175]  Wal- 
lace agt  Am.  Lin.  Thread  Co.,  46  How.  Pr.,  403),  but  in  what 
manner  and  to  what  extent,  if  at  all,  is  the  appeal  which  has 
been  taken  effectual  as  a  "  stay,"  within  the  meaning  of  section 
1310  ?  If  the  surrogate  had  made  an  order  granting  the  appli- 
cation for  commissions,  it  is  clear  that  a  perfected  appeal  would 
have  operated  to  prevent  theii;  issuance ;  but  an  appeal  from 
an  order  denying  such  an  application  does  not,  it  seems  to  me, 
have  practical  operations  as  a  stay  at  all 

It  has  never  been  held,  so  far  as  I  can  ascertain,  that  an  ap* 
peal,  either  from  an  order  denying,  or  from  an  order  granting  a 
commission,  accomplishes  per  se  a  suspension  of  the  trial  of  the 
action  or  proceeding  for  the  purposes  of  which  the  aid  of  the 
commission  has  been  sought  The  mischiefs  that  would  result 
from  such  a  practice  can  scarcely  be  overestimated.     The  court 
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of  original  jurisdiction  would  lose  all  control  of  its  calendar. 
It  would  be  utterly  powerless  to  compel  the  trial  of  a  cause,  if  it 
suited  the  pleasure  of  any  of  the  parties  thereto,  even  on  the 
most  frivolous  pretext,  to  move  for  the  issuance  of  a  commis- 
sion, and  to  appeal  from  an  order  denying  his  motion.  If  such 
were  the  true  state  of  the  law,  the  fact  would  long  since,  I 
think,  have  been  ascertained  and  promulgated  If  the  surro- 
gate has  erred  in  denying  the  contestant's  application  for  the 
issuance  of  commissions,  the  error  will  be,  in  due  time,  cor- 
rected, and  the  order  of  denial  reversed.  Besides,  in  case  the 
trial  of  the  cause  shall  now  be  directed  to  proceed,  the  contest- 
ant can  except  to  that  direction,  and  avail  himself  of  that  ex- 
ception by  appeal,  in  the  event  that  a  decree  shall  be  hereafter 
entered  adverse  to  his  interesta     The  trial  must  proceed. 


UNITED  STATES  CIROUIT  COURT. 
MoGiNNis  agt  Fabrelly  et  al 

Speeiai  partneriMp — What  it  not  a  auffieimt  eompUanc$  with  (he  itaHite  a»  ta 

amtrHmtian  of  capital 

The  law  of  l^ew  Jersey  proyides  that  in  case  of  a  special  partnerahip,  the 
special  partner  shall,  before  the  filing  of  the  certificate,  "  contribute  in 
actoal  cash  payments  a  8i)ecific  sum  as  capital  to  the  common  stock": 

Bad,  that  the  deUveiy  of  a  check  payable  at  sight  is  not  a  compliance  with 
the  statute. 

April,  1886. 

c^  H,  Shields  and  WiUiam  C,  BeecheVy  for  plaintifL 

AhboU  S  FvUer^  for  defendant,  Farrelly. 

Wallace,  JI— On  the  26th  day  of  February,  1888,  the 
defendant  Farrelly,  with  others,  intending  to  form  a  limited 
partnership  in  which  Farrelly  was  to  be  a  special  partner  and 


HOWARD'S  PRACTICE  KEPOBTS.  S89 

McGiimJs  agt  FamDy  et  oL 

the  otihers  general  partaers,  executed  a  certificate  in  the  form 
required  by  the  laws  of  New  Jersey,  where  the  partnership 
business  was  to  be  carried  on,  which  recited  that  the  amount  of 
capital  contributed  to  the  common  stock  by  said  Farrelly  was 
the  sum  of  $2,500,  and  that  the  partnership  was  to  commence 
on  that  day.  Unless  a  limited  partnership  was  formed  pur- 
suant to  the  statutes  of  New  Jersey,  the  defendant  Farrelly  is 
liable  to  the  plaintiff  upon  the  demand  in  suit  as  a  general 
partner.  The  question  is  whether  the  statutes  of  New  Jersey 
was  complied  with. 

The  revised  laws  of  New  Jersey  provide  that  such  partner- 
ship may  consist  of  one  or  more  persons  who  shall  be  called 
general  partners,  and  of  one  or  more  persons  who  shall  be 
called  special  partners,  and  who  ^' shall  contribute  in  actual 
cash  payments  a  specific  sum  as  capital  to  the  common  stock ;" 
that  a  certificate  shall  be  signed  by  several  persons,  reciting, 
among  other  things,  the  amount  of  capital  which  shall  have  been 
contributed  by  the  special  partner ;  that  this  certificate  be  filed  in 
the  office  of  the  county  clerk,  and  that  there  shall  be  filed  with 
the  certificate  an  affidavit  of  a  general  partner  stating  that  the 
sums  specified  in  the  certificate  to  have  been  contributed  by 
each  of  the  special  partners  to  the  common  stock  "  have  been 
actually  and  in  good  faith  paid  in  cash."  The  laws  also  pro- 
vide that  if  any  false  statement  be  made  in  such  certificate  or 
affidavit,  all  the  persons  interested  in  such  partnership  shall  be 
liable  for  all  engagements  thereof  as  general  partners.  Feb- 
ruary 26,  1883,  the  certificate  was  acknowledged  according  to 
law,  and,  together  with  an  affidavit  of  one  of  the  general  part- 
ners, verified  on  that  day  in  form  according  to  statute,  was 
filed  in  the  office  of  the  proper  clerk.  At  this  time  Farrelly 
had  not  contributed  any  actual  cash  payment  as  capital,  except 
by  drawing  his  check  for  the  sum  of  $2,500  on  a  New  York 
city  bank  and  delivering  it  to  one  of  the  general  partners.  His 
check  was  good  for  the  amount,  he  having  at  the  time  a  large 
balance  to  his  favor  at  the  bank  upon  which  it  was  drawn. 
The  time  when  the  check  was  delivered  was  after  banking 
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hoars,  and  it  was  retained  by  the  person  to  whom  Farrelly 
delivered  it  until  the  26th  day  of  March  thereafter.  The 
check  was  not  presented  to  the  bank  or  used  in  the  meantime, 
and  on  the  26th  day  of  March  was  returned  to  Farrelly  unpaid. 
Thereupon  Farrelly  drew  a  check  for  $5,000  intended  to  cover 
the  amount  of  the  original  check,  and  a  loan  to  the  partnership 
•f  $2,500  in  addition,  which  check  was  delivered  to  one  of  the 
firm,  deposited  to  the  credit  of  the  firm  and  the  firm  received 
the  avails  thereot 

It  must  be  held  that  no  actual  cash  payment  had  been  con- 
tributed by  Farrelly  to  the  partnership  when  the  certificate  was 
filed  Sirrilar  statit^  authorizing  the  creation  of  limited  part- 
nerships  exist  in  several  of  the  states  of  the  union,  and  have 
been  the  subject  of  judicial  exposition.  It  is  the  well-settled 
doctrine  that  one  who  has  not  strictly  complied  with  the  requi- 
sitions of  such  statutes  cannot  claim  exemption  as  a  special 
partner  from  liability  for  the  debts  of  the  firm  of  which  he  is  a 
member;  and  that  his  liability  as  a  general  partner  is  fixed  if 
he  has  omitted  to  make  his  contribation  to  the  capital  of  the 
firm  in  the  mode  required  by  the  true  construction  of  the  stat- 
uta  When  the  statute  requires  the  contribution  to  be  made  in 
actual  cash  payments,  nothing  but  money  will  satisfy  its 
meaning. 

In  the  case  of  Haggerty  agt  Forster  (108  Mass,^  17),  in  speak- 
ing of  such  a  statute,  the  court  used  this  language:  '^The 
statute  is  plain  and  explicit  It  requires  payment  to  be  made 
when  a  certificate  is  signed,  acknowledged  and  recorded  as  the 
foundation  of  the  partnership ;  and  this  certificate  must  recite 
what  has  been  done,  and  not  that  which  is  executory.  Its 
object  is  to  provide  a  fund  on  the  day  the  company  is  formed, 
to  be  thereafter  subject  to  no  contingencies  or  losses  except  those 
which  come  from  the  proper  business  of  the  partnership.  The 
use  of  the  phrase,  *  actual  cash  payments,'  is  entitled  to  signifi- 
cance ;  it  is  wisely  intended  to  exclude  a  construction  by  which 
commercial  securities  of  any  description  short  of  cash  may  be 
regarded  by  the  aid  of  mercantile  usage  or  otherwise  as  sub- 


HOWARD'S  PRACTICE  REPORTS.  891 

McGinniB  SLgLTBireHj  et  aL 

Btantially  equivalent  to  cash,  and  to  remove  from  all  parties  the 
temptation  to  evade  its  requirements  in  this  respect" 

In  Durant  agt  Ahendroth  (69  K  T,,  148),  where  such  a  stat- 
ute was  under  consideration  by  the  court  of  appeals,  the  court 
said :  "  The  statute  peremptorily  requires  an  affidavit  that  the 
capital  has  been  actually  paid  in  casL  ♦  ♦  ♦  The  object 
of  this  provision  is  to  secure  certainty  and  to  prevent  iequivocal 
transactions  in  the  formation  of  these  partnerships.  Nothing 
but  cash  satisfies  its  requirement&  No  engagement  or  security, 
however  good,  can  be  substituted  even  temporarily." 

In  Van  Ingen  agt  WhitTnan  (62  -A^  PI,  513),  it  was  held  that 
a  contribution  in  credits  or  in  any  other  thing  except  cash,  how- 
ever convertible  at  the  time  into  money,  is  not  a  compliance 
with  the  statute^ 

It  would  hardly  be  contended  that  the  delivery  of  a  check 
by  the  special  partner,  payable  at  a  future  day,  would  meet  the 
requirements  of  the  statuta  It  is  urged,  however,  that  the 
delivery  of  a  check,  payable  at  sight,  is  equivalent  to  an 
appropriation  of  a  cash  fund  to  the  capital  of  the  partnership, 
and  is,  therefore,  a  substantial  compliance  with  the  statute.  If, 
mstead  of  handing  over  the  money,  the  special  partner  should 
deposit  the  amount  of  his  contribution  in  a  bank  to  the  credit 
of  the  firm,  or  with  a  third  person,  so  as  to  part  with  aU  control 
over  it  by  himself  exclusively  and  enable  the  general  partners 
to  appropriate  it,  it  might  well  be  urged  that  this  would  be  a 
sufficient  compliance  with  the  statuta  A  sum  may  be  deemed 
to  be  paid  or  contributed  in  cash  when  the  money  is  placed 
within  the  absolute  control  of  tiie  person  who  is  to  receive  it, 
although  not  within  his  manual  custody.  But  where  a  check 
is  drawn  for  the  benefit  of  the  payee  upon  a  bank  in  which  tiie 
drawer  has  a  deposit,  and  is  delivered  to  the  payee,  the  latter 
does  not  acquire  even  an  equitable  lien  upon  the  fimd  in  bank. 
The  relations  between  a  banker  and  depositor  to  whose  credit 
money  is  placed  is  the  ordinary  relation  of  debtor  and  creditor, 
and  has  been  universally  so  regarded  since  tiie  question  was 
elaborately  discussed  and  decided  in  the  house  of  lords  in  the 
case  of  Foley  agt  SiU  (2  Ch/rh  &  FinneUy^  28).  It  is  equally 
well  settied  tiiat  an  assignment  of  a  part  of  a  debt  will  not  bind 
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the  creditor  either  in  equity  or  at  law,  nor  deprive  him  of  the 
light  to  pay  the  whole  to  the  assignor  after  notice  that  part  has 
been  transferred  to  the  assignee  {Mandeville  agt  WelsJi,  5  Whed, 
227;  Oibson  agt  Oooke^  20  Pick^  15;  Hopkins  agt  Beebe^  2 
Casey ^  86 ;  Oibson  agt  Finnley,  2  Md.  Gh.^  75),  and  because  the 
right  of  the  depositor  against  a  bank  is  merely  that  of  a  creditor, 
and  an  assignment  of  part  of  the  deposit  is  not  an  equitable 
assignment  of  any  interest  in  the  fund,  a  bill  of  exchange  or 
check  before  acceptance  does  not  operate  as  a  transfer  of  the 
funds  of  the  drawer  in  the  hands  of  the  drawee,  nor  create  any 
lien  thereon  (^Chapman  agt  WkUe^  6  K  T.,  412). 

The  holder  of  a  bank  check  cannot  sue  the  bank  for  refusing 
payment  in  the  absence  of  proof  tl^at  it  was  accepted  by  the 
bank  or  charged  against  the  drawer  {Bank  of  the  Bepublvc  agt 
MiUard,  10  Wall,  152 ;  First  National  Bank  agt  Whitman,  94 
U.  /S,  848> 

A  check  is  but  an  order  on  a  depositary  directing  him  to 
pay  a  certain  sum  to  the  payee  or  bearer.  The  drawer  can 
intercept  its  payment  at  any  time  before  actual  payment  or 
acceptance  by  the  drawee.  It  does  not  furnish  to  the  payee 
a  fund  which  is  subject  to  his  exclusive  control  It  may  be 
regarded  by  mercantile  usage  as  equivalent  to  a  cash  payment; 
it  may  be  convertible  inmiediately  into  money;  but  its  delivery 
to  the  general  partners  is  not  the  payment  in  actual  cash  which 
is  contemplated  by  the  statuta  No  better  illustration  of  the 
danger  that  would  attend  such  a  loose  construction  of  the 
statute  as  would  permit  the  terms  '^  actual  cash  payment "  to 
be  fulfilled  by  the  delivery  of  a  check,  payable  at  sight  to  the 
general  partners,  could  be  suggested  than  is  shown  by  the  facts 
of  this  case.  Although  the  affidavit  filed  with  the  certificate 
stated  that  the  contribution  of  the  special  partner  had  been 
actually  and  in  good  faith  paid  in  cash,  the  money  was  not 
realized  until  a  month  subsequent  to  the  filing  of  the  affidavit 
There  may  not  have  been  any  intentional  bad  faith  in  the 
transaction,  but  if  it  should  be  permitted  to  stand  the  puipoae 
of  the  statute  would  be  wholly  frustrated. 

Judgment  is  ordered  ^or  the  plaintidOE. 
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NEW  YORK  STJPEEIOR  COURT. 

Charles  Buerhann  and  August  Buermann,  as  executors  oi 
the  will  of  August  Buermann,  deceased ;  August  Buermann, 
as  general  guardian  of  Emma  Buermann  and  William  Buer- 
mann ;  Charles  Bernhardt,  as  general  guardian  of  August 
Bernhardt  and  of  Henry  Bernhardt,  agt  The  New  Yorh 
Produce  Exchange;  Eva  Buermann,  individually,  and 
Eva  Buermann,  as  executrix  of  the  will  of  August  Buer- 
mann, deceased. 

InfanU — Quardian — Actiatu  in  behalf  cf  infanta  to  recowr  personal  property, 
ahotUd  be  brought  in  the  name  of  the  irtfante  by  a  guardian  ad  litem — Code 
Oioa  Procedure,  sections  469,  470,  476. 

A  general  guardian  cannot  sue  in  his  own  name  to  recover  any  personal 
property  of  his  ward.  The  action  must  be  brought  in  the  name  of  the  in- 
fant by  means  of  a  guardian  ad  Utem.    Sections  468, 469, 470, 472, 474, 476. 

S^oeciai  Term,  April,  1886. 

The  complaint  alleged  that  August  Buermann  died  being  a 
member  of  the  New  York  Produce  Exchange  which  had  a 
gratuity  fund  of  $5,000,  to  be  distributed  to  his  widow  and 
children  on  his  death,  but  that  in  his  life^time  he  had  in  his  last 
will  and  testament  given  the  fund  solely  to  his  children,  his 
wife  having  executed  a  release  of  the  same  to  him.  The  Pro- 
duce Exchange  refused  to  pay  the  money  except  one-haK  to 
the  widow  and  one-half  to  the  children  or  the  general  guardian 
of  the  minors.  The  two  executors  and  the  general  guardians  of 
the  minor  children  thereupon  joined  in  this  action  and  sued  the 
Produce  Exchange  and  the  widow  individually  and  as  executrix 
that  the  whole  of  the  $5,000  be  paid  to  them,  and  the  widow  be 
compelled  to  execute  a  release  to  the  exchange: 

George  F.  LangbeCn,  for  the  widow  and  executrix,  demurred, 
among  other  groimds : 

L  That  the  general  guardians  had  no  right  or  power  to  sue  in 
their  own  names  to  recover  the  share  of  the  money  belonging 
to  the  infants. 

2.  That  they  had  not  legal  capacity  to  sue. 
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8.  That  no  giLardian  ad  liiem  had  been  appointed  for  the 
infants. 

4.  That  the  general  guardians  are  improperly  joined  as  par- 
ties with  the  other  plaintifb. 

5.  That  there  is  a  defect  of  parties  in  that  the  infants  have 
not  been  made  party  plaintiffs  by  guardian  ad  Utem, 

He  argued : 

L  An  infant  can  only  sue  by  guardian  ad  lHem  regularly 
appointed  on  application  to  and  order  of  the  court 

The  court  may  appoint  the  general  guardian  of  the  infant, 
the  guardian  ad  litem  in  the  action,  but  the  general  guardian 
cannot  sue  in  his  own  nama  This  has  always  been  the  law, 
and  is  now  the  law  more  clearly  since  sections  468,  469,  470, 
472,  474  and  476  of  the  Code  of  Civil  Procedure. 

1.  Part  1,  chapter  8,  of  the  "  domestic  relations  " ;  title  3,  of 
"guardians  and  wards "  (2  R  >S,  150  [3  R  /S,  Banks  Bros,,  6th 
ed,  167]),  gave  power  to  a  father  to  appoint  a  guardian  bi/  deed 
or  will  who  '^  may  maintain  all  proper  actions,  &c.,  as  a  guardian 
in  socage  might  (see  sees.  1,  2,  3) 

By  section  10.  When  the  father  did  not  appoint  the  surrogate 
may  do  so. 

2.  Guardians  in  socage  could  only  sue  about  lands  of  the  in- 
fant under  fourteen  years  of  age  {Byrnes  agt  Van  Hoesen^  5 
Johns,,  66). 

8.  Part  3,  chapter  8,  title  2,  "proceedings  by  and  against  in- 
fants" {sees.  1,  2  and  3  [Banks  6th  ed],  R  S.^  731,  original 
paging  446),  makes  it  plain  that  an  infant  must  sue  in  his  own 
name  by  a  guardian  ad  litem  who  is  competent  and  responsibla 

He  also  cited.  Matter  of  Fritz  (2  Paige,  375,  376),  Grantman 
agt  ThraU  (19  Abk  Pr,,  212),  &  (7.  (29  Sow,  JPr.,  310),  Hoyt 
agt  Hilton  (2  Edw.  Ch,,  202),  where  the  chancellor  would  not 
allow  the  father  of  infants  who  had  been  appointed  their  general 
guardian  to  sue  to  recover  legacies  without  being  first  appointed 
guardian  ad  litem  {Bradley  agt  Amidon,  10  Paige,  237  \  a  similar 
case,  citing  pages  239,  243 ;  2  Ken£s  Oom.  [12  ect],  228,  229> 

It  was  early  decided  that  an  infant  can  only  sue  by  guardian 
ad  litem  {see  Oro.  Jac,,  4;  Oro.  Elte.,  424;  1  RoH  Abr.^  287,  jpl 
3,  2 ;  Saund,  212,  n,  5). 
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And  BO  in  any  court  (1807,  Mackey  agt  Orey^  2  Johns.  ^  192, 
foUowed;  1811,  Ackennann  agt  Tureli,  8  id.,  418;  1828,  BuJr 
4ard  agt  Spoor,  2  Cow,,  430 ;  1814,  Bradwdl  agt  If'isefa,  1  Johns. 
Ck,  826;  1885,  ifa«cr  of  Howes,  2  JESt^;.  (7A.,  484;  1848,  HiU 
agt  Thatcher,  8  ^o«;.  iV.,  407 ;  1849,  Hurburt  agt  iVdu;c«,  4 
id,  93  ;  1850,  LUchfidd  agt  BurreU,  5  iii,  345 ;  1855,  HofUiiLing 
agt  TcaZ,  11  iti,  188 ;  1858,  Oroghan  agt  Livingston,  6  Abb.  Pr.y 
351,  852),  where  real  estate  of  the  infant  is  concerned,  the  action 
can  only  be  brought  by  the  guardian  in  socage,  or  the  general 
guardian,  and  not  by  the  infant  {Chappman  agt  Tibbetts,  83 
N.  T.,  289 ;  Cogger  agt  Lansing,  64  id.,  417) ;  and  the  objection 
in  such  case,  as  to  the  party  plaintiff,  must  be  taken  by  demurrer 
"{Seaten  agt  Davis,  1  T.  A  C.  Sup.  CL,  91 ;  see,  also,  Hohnes  agt 
&eley,  17  Wend.,  78,  and  sec  1686,  Code  of  Civ.  Pro.,  and  Moore 
agt  Devoe,  22  Hun,  208 ;  citing,  aiso,  sees.  115  a/nd  116  in  How^ 
ard^s,  Voorhies\  and  Waits  Old  Code,  and  cases  cited  wnder  each), 

n.  The  only  case,  apparently,  in  favor  of  the  plajntiff  is  that 
of  ^^ Edgar  Thomas,  General  Guardian  of  Joel  D.  Thomas,  and 
George  Thomas  agt  John  C.  Bennett  (56  Barb.,  197),  which  was 
brought  in  a  justice's  court  by  the  general  guardian  in  his  own 
name,  without  the  appointment  of  a  guardian  ad  litem.  The 
county  court  of  Onondaga  and  the  general  term  of  that  county, 
affirming  the  judgment  April  7,  1868,^oster,  Morgan  and 
MuLLiN  being  the  judges,  and  Foster,  J.,  delivering  the  opinion 
of  the  court  The  suit  was  about  pension  money  to  be  paid  by 
the  United  States  government  to  the  infants.  Their  general 
guardian  employed  the  defendant  to  collect  it  for  them,  and  he 
claimed  he  had  forwarded  it  to  them  by  mail  The  plaintiff 
simply  sued  as  guardian,  and  was  allowed  to  amend  by  inserting 
the  word  "general"  before  the  word  "guardian."  The  defend- 
ant moved  to  dismiss  the  complaint  on  the  ground  the  general 
guardian  had  no  capacity  to  sue,  and  that  a  guardian  ad  litem  must 
be  appointed  before  the  issuing  of  process,  which  was  deniei 

The  only  question  raised  on  appeal  was,  whether  the  general 
guardian  appointed  by  the  surrogate  could  maintain  the  action 
in  his  own  name  as  general  guardian.  The  learned  judge  ad- 
mits a  guardian  in  socage  could  not  sue  about  the  personalty. 
He  describes  the  powers  of  a  testamentary  guardian  from  Eevised 
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Statutes,  part  2  (1  it  /S,  150,  sea  8),  and  those  appointed  by  a  sur- 
rogate, and  ai^es  that  there  is  no  reason  why  such  guardians, 
having  charge  of  the  personalty,  should  not  have  the  right  to  sue 
for  it  He  thinks  the  legislature  intended,  by  the  loose  language, 
to  give  general  guardians  the  same  rights  to  sue  about  the  per- 
sonalty that  testamentary  guardians  have  to  sue  about  the  realty. 

He  then  admits  that  a  general  guardian  cannot  bhng  a  suit  in 
his  own  name  against  personal  representatives  of  an  estate,  to 
compel  payment  over  to  him  of  his  ward's  share,  but  he  says 
that  is  because  tfte  share  has  not  been  ascertained ;  they  must 
be  called  to  account  first  The  learned  judge's  attention  was 
not  called  to  the  cases  of  Hoyt  agt  Hilton  (2  JEd.  (7A.,  202),  or 
Bradley  agt  Amidon  (10  Paige,  237),  or  many  others,  where 
suits  brought  to  recover  the  sha/res  of  infants  were  dismissed, 
because  of  the  general  guardian  had  no  right  to  sue,  and  not  be- 
cause the  shares  had  not  been  ascertained,  or  because  the  per- 
sonal representatives  cannot  be  reached  in  that  way.  The  learned 
judge  then  says :  Section  8  of  1  Eevised  Statutes  150,  received 
judicial  construction  ia  White  agt  Parker  (8  Barb.,  52),  entirely 
ignoring  part  8,  chapter  8,  title  2,  page  781  of  the  Bevised  Stat- 
utes, ^^Proceedings  by  and  against  Infants^^^  as  if  not  knowing 
such  a  statute  law  existed,  and  that  the  question  was  determined 
by  it,  and  not  by  1  Bevised  Statutes,  section  8,  page  150. 

The  learned  judge  also  cites  Oenet  agt  Talmadge  (1  Johns. 
Oky  5),  that  the  general  guardian  is  entitled  to  the  possession 
and  care  of  the  personalty.  This  is  not  disputed,  but  it  gives 
him  no  right  to  sue  for  it,  as  of  coursa  The  infants  are  wards 
of  the  court 

The  court  has  supervision  over  general  guardians,  and  when 
there  is  a  cause  of  action  about  the  ward's  property,  the  genera] 
guardian,  or  any  other  person,  must  apply  to  the  court,  and  it 
will  determine  whether  he  is  a  proper  person  to  be  appointed  to 
bring  suit,  and  prosecute  it,  for  its  ward.  The  learned  judge 
further  said,  *^  the  powers  and  duties  of  guardians  is  analogous 
to  executors."  Be  that  so,  the  legislature  has  expressly  given  to 
executors  the  right  to  sue  about  the  personalty ;  it  has  not  done 
so  with  general  guardians ;  on  the  contrary,  it  had  always  enacted 
special  directions  about  suits  in  relation  to  infants'  property. 
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Part  3,  chapter  8,  titles  2,  8,  Beyised  Statates  (6^  ecL,  p.  745^ 
-original  paging  446,  447,  8  Bevised  Statutes  (6^  ed,  p.  781> 
.Section  471  {Old  Code)  superseded  part  of  the  above,  and  the  two 
sections  in  the  fifth  edition  were  supposed  to  remain  unaffected. 

In  the  sixth  edition  of  the  Eevised  Statutes,  page  731,  there 
are  three  sections,  instead  of  two,  as  in  the  fifth  edition.  The 
two  sections  in  the  fifth  edition  are  sections  1  and  8.  Section  2 
-of  tiie  sixth  edition  is  not  in  the  fifth  edition 

The  learned  judge  also  cites  cases  that  committees  of  the 
estates  of  lunatics  and  habitual  drunkards  could  sue  in  their 
own  names,  and  reasons,  therefore,  general  guardians  can  do  so, 
his  attention  not  being  called  to  the  fact  that  by  Laws  of  1846 
{«ac  2,  p,  95)  these  conmiittees  were  specially  authorized  and 
empowered  to  do  so  No  statute  or  law,  however,  can  be  found 
that  general  guardians  ever  had  such  authority  or  power, ;  on 
the  contrary,  because  there  never  was  any,  the  court  of  chan- 
cery, the  supreme  court  and  all  otiier  courts,  and  the  Codes  of 
Procedure,  have  always  Tequired  a  guardian  ad  Uiem  to  be  ap- 
pointed about  infants'  rights  and  personal  property,  and  it  was 
not  obligatory,  but  only  discretionary,  whether  tiie  general  guard- 
ian was  appointed  guardian  ad  Uiem  or  not 

The  rights  and  property  of  infants  were  never  the  rights  and 
{)roperty  of  the  general  guardiaiL  The  latter  is  only  entitied 
to  the  possession  and  care  of  the  personalty,  but  the  personalty 
and  right  are  the  property  of,  and  belong  to,  the  infant,  and 
must  be  sued  for  in  his  own  name  and  not  in  the  name  of  the 
general  guardian. 

in.  In  SegeVoen  agt  Meyer  (14  Hun,  598),  2  Revised  Statutes, 
150,  section  8,  was  again  cited,  and  2  Bevised  Statutes,  446,  sec- 
tions 1,  2  and  8  not  alluded  ta  Judge  Gilbebt  therefore,  said, 
thinking  a  general  guardian  could  sue  as  well  as  a  guardian  ad 
litem:  '^Such  right  of  action  rests  upon  his  duty  to  take  the 
control  and  management  of  the  infant's  personal  estata"  He 
continues,  however:  "The  legal  titie  to  the  moneys  in  contro- 
versy is  vested  in  the  infant,  and  his  general  guardian  is  merely 
his  bailiff  or  trustee^  As  the  moneys  belong  to  the  infant,  I  see 
no  objection  to  the  appointment  of  a  guardian  ad  Utem  to  sue 
lor  the  recovery  in  a  proper  case,''  and  then  he  cites  Thomas 
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agt  Bennett  (56  jBarft.,  197),  saying :  "  The  only  question  here- 
tofore has  been,  whether  the  general  guardian  could  maintain 
an  action  to  recover  debts  due  the  infante,  and  although  that 
question  has  been  set  at  rest,  the  converse  one  respecting  the 
right  of  the  infant  by  guardian  ad  litem ^io  maintain  such  an 
action  has  not^  to  my  knowledge,  been  authoritively  denied. 
The  infant  having  a  right  to  sue  on  the  ground  of  his  general 
property,  it  must  be  done  by  a  guardian  ad  litem  {Code  of  Civ. 
Pro.^  sees.  468,  469),  who  may,  in  some  cases,  be  appointed  on. 
the  application  of  the  general  or  testamentary  guardian.  Section 
476  also  recognizes  an  appointment  of  thegeneral  guardian  as  guar- 
dian ad  litem  {ShotUDom,  BeL,  692,  etseq.,  and  authorities  cited),' 

The  same  case  is  reported  in  22  Hun,  6,  where  the  general 
term  reiterates  the  action  was  properly  brought  in  the  name  of 
the  infant  by  guardian  ad  litem,.  It  is  also  reported  on  appeal 
m94:  N,  Y.y  478.  The  suit  being  brought  by  the  guardian  ad' 
litem,,  the  point  was  taken  it  ought  to  have  been  brought  by  the 
general  guardian,  the  contract  being  in' writing,  made  by  the  gen- 
eral guardian  with  the  defendant  {see  478)  on  page  77.  Tliomxis 
agt  Bennett  (56  Barb,,  197)  is  contrasted  with  Bradley  agt  Ami- 
don  (10  Paige,  235,  239)  in  favor  of  the  latter.  The  court  unani- 
mously say,  the  property  is  in  the  infant  and  possession  in  the 
general  guardian,  and  that  a  suit  brought  in  the  name  of  the 
infant  by  guardian  ad  litem  is  not  improper. 

IV.  See,  also,  Abbott's  Formes,  vol.  1,  page  51,  head-note  to- 
chapter  5  and  page  62 ;  also,  Abbott's  Digest,  voL  7,  title  "guard- 
ian ad  litem"  head-note  thereto,  and  head-note  to  title,  "  guardian 
and  ward,"  in  same  volume,  Hahn  agt  Van  Dovem  (1  R  D, 
Smith,  411),  Wood  agt  Wood  (8  Wend,  858> 

7.  2  Revised  Statutes,  150,  part  2,  chapter  8,  title  Z{Z  RS, 
\Qth  ed,  Banks'],  167),  was  not  repealed  when  the  Civil  Code  of 
Procedure  went  into  eflEect  Laws  1880,  chapter  245,  repeals 
all  of  title  8,  except  sections  1,  2,  8,  20  and  21.  It  repealed 
section  10,  heretofore  referred  to.    Section  8  is  there  still  law. 

2  Bevised  Statutes,  446,  sections  1  to  3  (8  Banks  [Qth  ed.], 
781),  being  part  8,  chapter  8,  title  2,  sections  1,  2,  8,  have  all 
been  repealed  by  Laws  1880,  chapter  245,  and  sections  468, 
469, 472, 476  and  477  of  the  Code  of  Civil  Procedure  took  their 
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place,  which  xnslke  it  qnite  plain  where  an  infant  has  a  right 
"Ad^  is  entitled  to  maintain  an  action  thereon,  and  a  guardian 
for  the  infant  plaintiff  mitst  be  appointed.  Section  470  of  the* 
CJode  of  Civil  Procedure,  taking  the  place  of  section  116  of  sub- 
division 1  of  the  Old  Code,  shows  that  if  the  infant  lias  a  gen- 
eral guardian  still  a  guardian  ad  litem  must  be  appointed  on 
his  application. 

VL  The  case  of  McDonald  agt  Brass  Goods  Jfanuf.  Co.  (2 
Abb.  K  a,  434),  cited  in  the  Matter  of  Mang  (50  Super.  Ct,  96), 
shows  the  strictness  and  jealous  r^ard  of  the  court  for  the  ap- 
pointment of  a  proper  person  to  conduct  a  suit  for  an  infant 
as  guardian  0(2  Zi^cm. 

Otto  Meyer  and  Frederick  A.  Cardj  argued: 

L  That  by  the  by-laws  of  the  New  York  Produce  Exchange,, 
in  the  case  of  infants,  the  money  was  payable  to  their  general 
guardian  and,  therefore,  should  sue  it 

H  He  has  the  care  and  custody  of  the  personal  property  of 
the  infant,  and  must  gather  and  collect  it  in ;  he  is  to  receive 
it,  and  having  a  right  to  the  care,  custody,  poeseaaion  and  con- 
trol  of  the  moneys  he  has  the  right  to  sue  for  it 

m  That  Thxmas  agt  Bennett  (56  Barb.,  197),  had  never 
been  questioned,  or  reversed,  and  that  SegeVcen  agt  Meyer  (14 
Hun^  698),  did  not  decide  that  a  general  guardian  could  not  bhng. 
suchaction.   It  only  held  that  a  guardian  act  7t^em  could  also  do  sa 

O'GORMAir,  J. — This  action  is  brought  by  the  general  guard- 
iaus  of  Infants,  to  assert  their  claim  against  the  New  York  Pro- 
duce Exchange  for  $5,000,  which  became  due  and  payable  by 
that  association  to  the  widow  and  next  of  kin  of  August  Buer- 
mann, deceased,  and  against  Eva  Buermann,  the  widow,  who^ 
demurs  on  the  ground,  among  others,  that  the  general  guardians 
had  no  right  or  power  to  sue  in  their  own  names  to  recover  this 
property  belonging  to  the  infants,  and  that  suit  could  only  be 
properly  brought  by  a  guardian  ad  litem. 

The  question  raised  by  this  demurrer  has  not  been  altogether 
bee  from  doubt 

In  SegeUcen  agt  Meyer  (94  K  Z,  47),  the  court  say,  that  it 
does  not  appear  to  have  ever  been  decided  by  that  court     Ix* 
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held,  however,  that  that  action  was  well  brought  in  the  name 
of  the  guardian  ad  liienk 

The  Code  of  Civil  Procedure,  which  in  sections  469,  470  and 
476,  requires  that  before  a  summons  is  issued  in  the  name  of 
an  infant  plainti£E,  a  competent  person  must  be  appointed  to  act 
as  his  guardian  ad  Uterriy  and  provides,  also,  that  the  general 
guardian  may  be  appointed  as  guardian  ad  litem,  sufficiently 
expresses  the  intent  of  the  law  as  it  now  is,  viz. :  That  by  the 
intervention  of  that  officer  alone,  an  action  on  behalf  of  an 
infant  can  be  brought,  at  least,  in  cases  where  the  assertion 
of  the  infant's  claim  to  recover  personal  property  is  concerned. 

The  case  of  Cogger  agt  Lansing  (64  K  Y.,  418),  was  decided 
before  the  adoption  of  the  Code  of  Civil  Procedure  now  in 
forces  It  was  an  action  brought  by  the  general  guardian  of 
infants  to  recover  real  estate,  and  it  was  held  that  their  rights 
in  such  an  action  were  enf  ordble  by  their  mother  as  guardian  in 
socage  {Id,  426> 

The  case  at  bar  is  ooncemed  with  the  assertion  of  the  claim 
of  the  infants,  not  to  real  estate,  as  to  which  alone  a  guardian  in 
socage  could  have  represented  them  in  an  action,  but  only  to 
personalty,  and  the  case  last  cited  throws,  therefore,  no  light 
on  the  present  inquiiy. 

In  my  opinion  the  necessity  of  clear  and  uniform  practice 
under  the  provisions  of  the  Code  of  Civil  Procedure  above  re- 
ferred to,  requires  that  tiie  rule  should  be  recognized,  that  in 
cases  such  as  that  at  bar,  the  actions  should  always  be  brought 
in  the  name  of  a  guardian  ad  litem,  properly  appointed,  and 
that  if  brought  in  the  name  of  the  general  guardian  they  are 
not  well  brought 

For  these  reasons  this  demurrer  is  sustained,  with  costa 


COUET  OF  APPEALS. 
PmTiTPS  Ph(BNIX,  &a,  respondent,  agt  Maria  W.  Livingston. 

SkoMutan  and  (uhmfMratori —  Ckmnmissumi,  when  tnuUn — Eint  eomputei, 

.Where  ezecutofe  are  aleo  trosteee,  they  are  entitled  to  oominlwdoDs  in  both 
.  capadtiee,  where  the  will  mntemplates  a  aeveranoe  of  duties,  and  a  point 
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of  time  at  which  those  of  the  executor  would  be  ended  and  thoee  of  the 
trusteee  begin,  but  where  a  portion  of  the  trust  estates  consists  of  real 
property,  the  commissions  should  not  be  computed  upon  the  yalue  of  the 
real  estate  subject  to  the  trust,  but  only  upon  sums  of  money,  or  other 
equivalent,  received  and  paid  out.  (  Wagttaff  agt  Lowrre,  28  Barb.,  209, 
oyerroled.) 

Decided  Mwrch,  188& 

J.  K  Kemochan,  for  appellant 

William  B.  JSoss^  for  respondent& 

Finch,  J. — There  are  but  two  questions  in  this  case,  and 
"both  may  be  considered  without  reviewing  the  complicated 
details  of  the  trust  account&  These  questions  are  whether  the 
executors,  who  were  also  trustees,  became  entitled  to  commis- 
sions in  both  capacities,  and  if  so,  whether  the  trustees'  com- 
missions are  to  be  compiited  upon  the  value  of  the  real  estata 
The  first  of  these  questions  must  be  answered  by  subjecting  the 
facts  established  to  the  test  of  the  rules  adjudged  in  Johnson 
agt  Lawrence  (95  N,  Y.^  154)  and  Laytin  agt  Davidson  (95  N. 
Y.J  263).  In  the  first  of  these  cases  double  conunissions  were 
refused  for  the  reason  that  tl^e  will  contemplated  no  separation 
of  duties  on  the  part  of  the  executors,  and  no  transfer  to  or 
holding  by  them  of  any  portion  of  the  estate  in  the  character  of 
trustees ;  while  in  the  second,  double  commissions  were  allowed 
upon  the  ground  that  the  will  did  contemplate  a  severance  of 
duties,  and  a  point  of  time  at  which  those  of  the  executors 
would  be  ended  and  those  of  the  trustees  begin.  In  that  case 
the  severance  of  the  trust  funds  from  the  general  assets  con- 
templated by  the  will  had  taken  place ;  so  much  of  the  estate 
as  was  needed  for  debts,  l^acies  and  expenses  had  been  to 
those  purposes  appropriated,  and  the  balance,  having  been 
ascertained  by  a  settlement  of  the  executors'  accounts,  became 
and  was  adjudged  to  constitute  a  trust  fund  to  be  further  held 
Vol.  m.  51 
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and  managed  as  sucL    Within  the  doctrine  of  these  cases,  com- 
missions in  both  capacities  were  properly  allowed  in  this. 

The  will  contemplated  a  severance  of  duties  and  a  point  of 
time  when  that  severance  should  take  placa  At  the  beginning 
of  the  instrument,  after  directing  the  payment  of  debts  and 
expenses,  the  testator  names  six  persons  ^'executors  of  and  trus- 
tees under  this  my  last  will  and  testament"  They  were  first 
to  act  as  executors  ct  the  will  and  then  as  trustees  under  it 
A  series  of  separate  trust  estates  are  then  constituted,  running 
for  the  lives  of  specified  beneficiariesi  Some  of  them  required 
specific  sums  to  be  set  apart,  and  others  and  more  important 
ones  provided  in  very  careful  detail  for  a  severance  of  purely 
trust  estates  from  the  general  assets  and  their  further  manage- 
ment and  administration,  not  by  the  executors,  but  by  five  out 
of  the  six  of  them  holding  as.trusteesL  Since  a  serious  portion 
of  the  trust  estates  consisted  of  real  property,  provision  was 
made  for  a  suitable  partition  for  the  purposes  of  the  trusts,  and 
a  broad  and  abundant  authority  given  for  the  management  of 
the  lands.  The  trustees  were  empowered  to  lease  the  improved 
property  for  a  period  not  exceeding  five  years,  and  that  which 
was  unimproved  for  not  more  than  twenty-one  years.  Authority 
was  conferred  to  sell  the  lands  in  other  states,  the  unimproved 
property  in  this  state,  and  the  dwelling  house  with  the  consent 
of  the  widow,  and  the  trustees  were  authorized  to  rebuild  struc- 
tures destroyed  or  impaired  and  erect  new  buildings  upon  unim- 
proved pioperty  so  as  to  render  it  productive. 

A  further  provision  of  the  will  is  quite  significant  The 
trustees  are  empowered  in  their  discretion,  through  the  agency 
of  a  revocable  power  of  attorney,  to  commit  the  management  of 
certain  of  the  trust  estates  to  the  beneficiary,  but  preserving  in 
themselves  the  title  and  resuming  control  wherever  they  should 
deem  it  advisable.  It  is  impossible  to  reflect  upon  these  pro- 
visions of  the  will  without  a  resultant  conviction  that  the  testator 
contemplated  and  provided  for  two  separate  duties  to  be  per- 
formed by  his  representatives ;  one  as  executors  and  the  other 
as  trustees ;  the  latter  to  commence  at  the  termination  of  the 
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former ;  and  to  begin  with  a  severance  of  the  trust  estates  from 
the  general  assets  and  to  be  held  and  managed  thereafter  b j  his 
executors  or  some  among  them  in  the  capacity  of  trusteesL 
Such  a  severance  was  in  fact  made.  The  accounts  of  the 
executors  as  such  were  settled,  and  there  waa  left  nothing  but 
the  trust  estates  to  be  managed  for  the  benefidaries.  Separate 
accounts  were  opened  with  each  and  they  were  held  and  man- 
aged for  many  years,  with  a  great  amount  of  labor,  with  a  large 
demand  upon  the  care  and  patience  of  the  trustees,  and  with  a 
very  heavy  burden  of  responsibility.  We  think  it  was  a  proper 
case  for  the  allowance  of  conmiissions  to  the  same  persons,  first 
in  the  character  of  executors  and  then  in  that  of  trustees. 

The  appellants,  however,  further  insist  that  the  conmiissions 
of  the  trustees  should  not  be  computed  upon  the  value  of  the 
real  estate,  and  the  argument  is  that  commissions  are  only  given 
upon  sums  of  money  or  their  equivalent  received  and  paid  out; 
that  the  trustees  never  received  the  fee  of  the  lands,  since  that 
fee  vested  at  once  in  the  grandchildren,  the  trustees  taking  ^only 
an  estate  commensurate  with  their  trust,  which  simply  termi- 
nated and  was  never  transferred  or  paid  over. 

We  think  this  objection  is  well  founded,  and  that  as  it  respects 
real  estate  held  in  trust  the  commissions  of  the  trustees  are  not 
to  be  computed  upon  the  value  of  the  land  which  remains 
imsold. 

The  office  of  a  trustee  was  at  first  deemed  honorary  and  with- 
out compensation,  but  our  statute  changed  the  rule  and  allowed 
compensation  to  executors,  administrators  and  guardians  at  a 
fixed  percentage,  to  be  computed  upon  all  sums  received  and 
paid  out  Trustees  were  not  named  specifically  in  the  enact- 
ment, but  they  were  held  to  be  within  the  equity  of  the  statute 
and  entitled  to  compensation  as  if  included  within  it  To  that 
we  must  therefore  refer,  and  by  that  be  governed  in  determining 
what  allowance,  if  any,  is  to  be  made.  Sums  received  and  paid 
oat  are  made  the  basis  of  computation.  It  has,  nevertheless, 
been  held  that  securities  received  by  an  executor  and  by  hirn 
turned  over  to  the  parties  entitled  might  be  treated  as  money 
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lecdved  and  paid  out  for  the  purpose  of  computing  commia- 
8ion&  This  was  itself  an  extension  of  the  authority  of  the 
statute,  justified  by  the  consideration  that  what  was  accepted  as 
money  by  the  parties  interested  might  well  be  treated  as  such 
for  the  purposes  of  compensation. 

But  we  are  asked  now  to  take  a  ?tep  further  and  give  a  new 
extension  to  the  act  which  does  violence  to  its  language,  and 
makes  land,  in  no  just  sense  received  or  transferred,  construc- 
tively money.  The  only  authority  for  this  doctrine  is  the  case 
of  Wagsiaffeigt.  Lowerre  (28  Barb.,  209),  and  a  few  cases  in  the 
supreme  court  and  the  surrogate's  court  in  the  oily  of  New 
York,  which  have  followed  it  as  authority. 

Wa/gsUiff  agt  Lowerre  was  a  special  term  decision..  It  cited 
as  authority  but  two  cases,  neither  of  which  justified  the  conclu- 
sion reached.  In  one  of  them  {Matter  of  DePeysier^  4  Sandf. 
CLf  511),  the  court  said,  *^  there  is  force  in  the  ailment  that 
there  is  no  well  grounded  distinction  between  lands  and  stocks 
as  to  the  trustee's  compensation,"  but  the  remark  was  uncalled 
for,  and  unnecessary  for  the  purposes  of  the  dedsioa  The  lands 
there  in  question  had  been  bid  in  upon  foreclosure  of  mortgages 
belonging  to  the  estate  and  in  equity  remained  personalty  and 
•were  therefore  treated  as  such  in  the  hands  of  the  trustees. 

The  other  case  cited,  Mc  Whorter  agt  Benson  {Hop.,  42),  gives 
no  indication  that  real  estate  was  at  all  in  question,  and  the 
elaborate  opinion  of  the  chancellor  aims  only  to  show  that  the 
statute  had  fixed  a  definite  rate  of  compensation  for  an  execu- 
tor's services ;  a  rate  computed  upon  the  sums  of  money  received 
and  paid  out,  and  that  an  allowance  of  a  gross  sum  was  not  per- 
missibla  Wagstaffs^  Lowerre,  therefore,  stood  upon  no  exist- 
ing authority,  and  it  can  have  only  the  force  derived  from  its 
reasoning. 

In  this  court  the  question  is  an  open  one,  and  so  far  as  we 
have  been  able  to  ascertain,  has  never  been  discussed  and  de- 
cided. We  ought  not  to  wander  £rom  the  statute,  and  strain 
its  construction  to  an  extent  approaching  perilously  near  to 
legislation. 
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In  the  present  case  the  fee  of  the  lands,  it  is  conceded,  vested 
in  the  grandchildren  by  force  of  the  will  at  the  date  of  the  death 
of  the  testator.  The  estate  of  the  trustees  took  priority,  but 
only  for  the  purposes  of  the  trust  {Stevenson  agt  Lesley^  70  K 
Y.^  512).  They  were  authorized  to  sell  and  to  rent  the  real 
estate.  Upon  all  sums  of  money  thus  realized  aad  passing 
through  their  hands  they  were  entitled  to  commissions ;  but  the 
unsold  lands,  at  the  close  of  the  trust,  passed  to  the  possession 
of  the  remaindermen,  not  through  any  title  derived  from  the 
trustees,  but  by  force  of  the  original  devise.  The  trustees  trans- 
ferred no  land,  but  simply  refrained  from  exercising  their  power 
of  converting  it  into  money.  And  so  they  not  only  never  paid 
it  out  even  constructively  by  any  grant  or  conveyance,  but 
never  even  received  the  absolute  fee  which  all  the  time  was  a 
yeated  interest  in  remainder.  Their  estate  was  simply  com- 
mensurate  with  their  trust,  bounded  as  to  duration  by  the  terms 
of  the  trust,  and  as  to  the  unsold  lands  never  equalling  in  value 
that,  of  the  fee.  We  must  therefore  adhere  to  the  statutory 
basis  of  computation  and  decline  to  advance  further  in  a  con- 
struction which  steadily  departs  from  a  plain  and  unambisnious 
enactment  haying  a  definite  purpose  and  meaning.  H  haLhip 
or  injustice  shall  result,  of  which  we  are  by  no  means  certain, 
the  remedy  may  be  readily  applied  by  further  legislation. 

So  much  of  the  judgment  as  allows  commissions  upon  the 
value. of  the  unsold  lands  should  be  reversed,  without  costs  to 
either  party. 

All  concur. 


COURT  OF  APPEALS 

Denman  and  others  agt  McGuiRB,  impleaded,  eta 

PraeUc&^OredUov^B  action — Fraudufant  cowoeya7hc&--0od$  ((fBemedial  JttaUee 

-•- Section  i/^-^AffldavU, 

Where  an  affidavit  for  an  attachment  was  made  April  21, 18T7,  and  the 
warrant  issued  May  2d,  and  final  judgment  entered  August  21st,  the 
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Code  of  Remedial  Justice  being  in  effect  from  May  1  to  May  23,  1877, 
and  the  affidavit  did  not  conform  to  the  Code  of  R^edial  Justice  when 
presented  to  the  judge,  but  was  in  strict  conformity  to  the  Code  of  Pro- 
cedure, which  was  in  force  when  the  affidavit  was  drawn,  and  also  when 
the  judgment  was  entered: 

Held  that  the  effect  of  the  statutes  was  that  proceedings  taken  during  said 
twenty-two  days  were  valid  if  taken  under  either  Code,  so  far  as  con- 
cerned an  action  previous  to  September  1,  1877. 

It  is  sufficient  to  confer  jurisdiction  to  grant  an  order  of  publication  of 
summons,  where  the  affidavit  shows  that  efforts  were  made  to  serve  it, 
and  to  ascertain  defendant's  place  of  residence,  and  that  his  residence 
and  whereabouts  were  unknown. 

Where  the  venue  was  placed  in  Sullivan  county  in  the  summons,  and  it 
was  stated  in  the  notice  that  the  summons  was  issued  by  the  county 
Judge  of  Sullivan  county,  and  was  filed  with  the  complaint,  it  was  suf- 
ficient notice  that  the  complaint  was  filed  as  required  by  Code  of  Reme- 
dial Justice,  section  442,  where  it  was  questioned  in  a  collateral  proceed- 
ing, although  it  might  be  irregular  in  a  direct  proceeding. 

Decided  Jcmuary,  1886. 

Arthur  G,  Butts,  for  appellant 
T.  F.  Bush,  for  respondents. 

Earl,  J. — This  action  was  brought  by  the  plaintiffs,  judg- 
ment creditors  of  defendant  McCann,  to  set  aside  a  conyejance 
of  land  situated  in  Sulliyan  county,  made  on  the  16th  day  of 
October,  1874,  by  McCann  to  his  son-in-law,  the  defendant 
McGuire,  and  to  have  their  judgment  declared  a  lien  on  such 
land.  The  plaintiffs  attached  the  land  and  obtained  a  judg- 
ment against  McCann,  as  a  non-resident,  by  the  service  of 
summons  by  publication,  and  this  action  is  based  upon  the 
judgment  thus  obtained.  The  affidavit  for  the  attachment  was 
made  April  21,  1877,  and  the  undertaking  for  the  same  was 
executed  on  the  same  day.  The  undertaking  was  approved,  and 
warrant  of  attachment  was  issued  on  the  second  day  of  May. 
The  complaint  in  the  action  against  McCann  was  verified  April 
25th,  and  the  summons  in  that  action  was  dated  May  8d     The 


HOWARD'S  FRAOnCB  BEPORT&  407 

Denman  agt  McGuire. 

order  for  the  publication  of  the  summons  was  granted  May 
8th,  and  the  judgment  was  entered  August  21st 

The  Code  of  Remedial  Justice,  which  was  enacted  in  1876, 
took  effect  May  1,  1877,  and  was  in  force  until  May  22d,  when 
its  operation  was  suspended  until  September  1,  1877,  and  the 
Code  of  Procedure  was  reinstated  until  that  tima  Upon  the 
trial  of  this  action  the  defendant  assailed  the  attachment  pro- 
ceedings and  the  judgment  for  various  irregularities  and  defects, 
and  claimed  that  they  were  absolutely  void  for  want  of  jurisdio- 
tioiL  As  the  merits  of  this  controversy  have  been  decided 
against  McGuire,  and  he  has  been  found  guilty  of  co-operating 
with  McCann  to  defraud  his  creditors,  his  technical  objections 
to  the  proceedings  against  McCann,  to  which  he  was  an  entire 
stranger,  should  not  be  listened  to  with  favor.  In  this  collateral 
attack  upon  them  those  proceedings  should  be  upheld,  unless 
absolutely  void  for  jurisdictional  defects  There  seems  to  have 
been  srogular  carelessness  and  inattention  in  conducting  the 
proceedings,  and  a  court  considering  a  motion  made  by  McCami 
to  set  them  aside  might  well  hesitate  to  uphold  them.  But  in 
this  action  they  should  be  liberally  construed  for  the  purpose 
of  upholding  the  judgment  against  McCann  and  the  judgment 
now  appealed  from. 

We  will  now  notice  some  of  the  most  material  objections 
separately : 

1.  The  attachment  was  obtained  on  the  ground  that  McCann 
had  assigned  and  disposed  of  his  property  and  departed  from 
the  state  with  intent  to  defraud  his  creditors.  It  is  objected 
that  the  affidavit  made  to  procure  the  attachment  did  not  suffi- 
ciently state  the  facts  showing  the  fraudulent  intent  While  it 
is  not  so  full  as  could  be  desired,  yet  we  think  there  was  enough 
to  confer  jurisdiction  to  issue  the  attachment 

2.  It  is  objected  that  the  affidavit  did  not  state  that  the 
plaintifib  were  entitled  to  recover  the  amount  mentioned  therein 
"  over  and  above  all  counter-claims  known  to  them,"  as  required 
by  section  686  of  the  Code  of  Remedial  Justice  By  section  8 
of  the  suspending  act  {chap.  818  of  the  Laws  of  1877)  it  was 
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provided  that  any  proceeding  taken  in  conf onnily  to  the  Code 
of  Bemedial  Justice,  during  the  twenty-two  days  of  its  exist- 
ence, should  not  be  impaired  by  the  suspension,  but  that  all 
subsequent  proceedings  in  the  action  should  conform  to  the 
Code  of  Procedure,  and  that  the  court  sbould  allow,  without 
costs,  any  amendment  or  other  proceeding  necessary  for  that 
purpose.  The  affidavit  was  in  strict  conformity  with  the  Code 
of  Procedure,  which  was  in  force  when  it  was  made,  but  it  did 
not  conform,  in  the  respect  specified  by  the  objection,  to  the 
Code  of  Bemedial  Justice  when  it  was  presented  to  the  judge 
who  granted  the  attachment  But  while  the  operation  of  sec- 
tion 686,  above  referred  to,  was  suspended,  and  the  prior  code 
was  in  force,  the  provisions  of  that  section  could  not  be  invoked 
against  an  affidavit  which  conformed  to  that  code.  The  affida- 
vit conformed  to  the  law  in  force  when  the  judgment  was 
entered  in  August,  1877.  We  think  the  effect  of  the  statutes 
is  that  proceedings  taken  during  the  twenty-two  days  were 
valid,  if  taken  under  either  code,  at  least  so  far  as  any  action 
was  based  upon  them  prior  to  September  1,  1877,  when  the 
present  code  took  effect 

8.  It  is  objected  that  the  affidavits  upon  wbich  the  order  of 
publication  was  granted  were  insufficient  to  confer  jurisdiction, 
in  that  they  did  not  show  that  any  effort  had  been  made  to 
serve  the  summons  within  this  state,  or  that  the  plaintiff  had 
used  reasonable  diligence  to  ascertain  where  the  defendant 
would  receive  matter  transmitted  through  the  post-offica  We 
think  the  affidavits  sufficient  in  these  respects.  They  show 
that  efforts  were  made  to  serve  the  summons  upon  McCann, 
and  to  ascertain  his  place  of  residence,  and  that  his  residence 
and  whereabouts  were  unknown.  The  facts  sworn  to  were 
sufficient  to  confer  jurisdiction. 

4  It  is  objected  that  the  notice  attached  to  the  sunmions 
published  did  not  state  where  the  summons  was  filed,  as  required 
by  the  Code  of  Bemedial  Justice  {sec  442).  The  notice  was 
not  in  the  precise  form  prescribed  by  that  section,  but  we  must 
hold  that  it  was  in  substantial  compliance  therewith.     The 
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Bnmmoiis  and  notice  were  attached,  and  the  latter  referred  to 
the  former.  In  the  summons  it  was  stated  that  the  action  was 
in  the  supreme  court,  and  triable  in  Sullivan  county,  and  the 
notice  states  that  the  order  was  issued  by  the  special  county 
judge  of  that  county,  and  that  the  summons  was  filed  with  the 
complaint  As  the  complaint  was  required  to  be  filed  in  the 
clerk^s  office  of  Sullivan  county,  we  think  there  was  sufficient 
noti^  that  the  summons  was  filed  in  the  same  place.  This 
notice  was  so  far  deficient  and  irregular  that  it  might  have  been 
held  insufficient  in  a  direct  proceeding  instituted  pj  McCann 
to  set  aside  the  service  of  the  summons  and  the  subsequent 
proceedings  had  thereon ;  but  we  think  it  ought  to  be  held  suf- 
ficient as  against  a  collater^  attack  by  McGuire,  a  stranger  to 
that  judgment  It  was  not  so  defective  that  the  court  failed  to 
acquire  jurisdiction  to  give  judgment 

6.  Various  other  objections  are  made  to  the  attachment  pro- 
ceedings and  the  mode  of  obtaining  the  judgment  against 
McCami,  but  those  objections  simply  point  out  irregularities, 
and  do  not  present  or  raise  any  question  of  jurisdiction. 

6.  The  exception  to  the  charge  of  the  judge,  to  which  our 
attention  is  called,  points  out  no  error.  The  language  of  the 
judge  was  a  fair  commentary  upon  the  case.  He  did  not  charge 
that  it  was,  as  a  rule  of  law,  incumbent  upon  the  defendant  to 
procure  the  evidence  of  McCann,  and  he  laid  down  no  rule  of 
law  in  reference  thereto.  But  he  distinctly  charged  that  the 
burden  was  upon  the  plaintifi  to  establish  the  fraud  which  they 
alleged. 

We  are,  therefore,  of  opinion  that  the  judgment  shoidd  be 
affirmed,  with  costa 

BuaER,  C.  J.,  Eapallo  and  Finch,  JJ.,  concur;  Andbews 
and  Danfobth,  JJ.,  dissent ;  Miller,  J.,  absent 
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SUPREME  COUET. 

The  Citizens*  National  Bank  of  Hornellsville,  appel- 
lant, agt  Albert  B.  Vorhis,  respondent 

Arreit — When  a  wxmd  and  third  mrwi  may  he  had  for  the  toftne  eavM  of 

action. 

In  general  there  cannot  be  even  a  second  arrest  for  th^  same  cause  of 
action,  unless  it  is  shown  not  to  he  vexatious. 

The  question  whether  or  not  it  is  vexatious  is  to  be  determined  by  the  cir- 
cumstances of  each  case. 

There  seems  to  be  no  reason  why  even  a  third  arrest  should  not  be  per- 
mitted, if  it  clearly  appears  not  to  be  resorted  to  for  the  purpose  of  vex- 
ing the  defendant 
'  Circumstances  under  which  a  third  order  of  arrest  for  the  same  cause  of 
action  was  sustained. 

Fifth  DepartTnent^  General  Term^  January^  1886. 

Bef(yre  Smith,  P.  J.^  Bradley  and  Barker,  JJ. 

Appeal  from  order  of  Monroe  special  term  yacatiiig  an 
'  order  of  arrest 

J.  H.  A  C.W,  j^evens,  for  appellant 

Benton  Js  Paine,  for  respondent 

Smith,  P,  J. — The  order  of  arrest,  vacated  by  the  order 
appealed  from,  was  issued  in  the  last  of  three  successive  actions 
brought  by  the  plaintiff  against  the  defendant,  for  the  same 
cause,  and  in  each  of  which  the  defendant  was  arrested  In 
addition,  the  defendant  was  arrested  upon  a  criminal  warrant 
based  upon  a  complaint  made  in  behaK  of  the  plaintiff,  charg- 
ing the  defendant  with  the  same  fraudulent  acts  which  were 
alleged  as  the  cause  of  action  in  each  of  the  civil  suits.  The 
defendant  gave  bail  for  his  appearance  at  the  criminal  conrt^ 
^nd  he  having  appeared  accordingly,  and  there  having  been  no 
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.appearance  on  the  part  of  the  prosecution,  he  and  his  bail  were 
discharged  The  first  two  civil  suits  were  discontinued  at  the 
request  of  the  defendant 

The  defendant  contends  that  a  third  arrest  for  the  same 
cause  is  vexatious,  and  that  whether  intentionally  vexatious  or 
not,  the  law  will  not  permit  it  In  general,  there  cannot  be 
•even  a  second  arrest  for  the  same  cause,  unless  it  is  shown  not 
to  be  vexatious.  The  question  whether  or  not  it  is  vexatious, 
is  to  be  determined  by  the  circumstances  of  each  case:  There 
are  many  reported  cases  in  which  a  second  arrest  has  been  held 
to  be  regular.  Where  A-  having  been  arrested  at  the  suit  of 
B.,  gave  him  a  draft  for  part  of  the  demand,  and  agreed  to 
settie  the  remainder  in  a  few  days;  after  which,  the  draft 
being  dishonored,  6.  sued  out  a  new  writ  against  A.  and 
arrested  him  again  on  the  same  affidavit ;  this  was  held  to  be 
f^ular  {Puckford  agt  Maxwell^  6  7!  jSL,  62 ;  ^  o&o,  Bates  agt 
Barry,  2  TTifa.,  381 ;  People  agt  Tweed,  5  Hun,  882-392 ;  /S  C, 
affirmed,  68  K  Z,  202 ;  Mencei  agt  Baudnitz,  20  Hun,  348 ; 
Ewart  agt  Schwartz,  4S  K  Y.  Super.  CL,  890).  In  aU  these 
cases,  the  sole  inquiry  was  whether  the  second  arrest  was  vexa- 
tious, and  if  not,  it  was  upheld.  No  reason  occurs  to  us  why 
even  a  third  arrest  should  not  be  permitted,  if  it  clearly  appears 
not  to  be  resorted  to  for  the  purpose  of  vexing  the  defendant 

In  the  present  case,  it  appears  that  the  first  suit  was  discon- 
tinued, at  the  earnest  solicitation  of  the  defendant,  upon  his 
paying  $2,150  towards  the  plaintiffs  claim  and  costs  and 
promising  to  pay  the  rest,  and,  as  the  plaintiffs  attorney 
testifies  without  contradiction,  upon  the  express  understanding 
that  "  there  should  be  no  legal  or  moral  obligation  upon  the 
bank  not  to  arrest  Vorhis  again  at  any  tima" 

The  affidavits  on  the  part  of  the  plaintiff  also  state,  and  in 
this  respect  tiiey  do  not  appear  to  be  controverted,  that  the 
defendant  not  only  made  no  further  payment,  but  declared 
that  he  would  not  pay  more  than  $2,000  for  the  notes  (the 
balance  due  on  them  being  over  $9,000),  and  that  declaration 
being  regarded  as  evidence  that  he  did  not  intend  to  pay,  the 
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second  suit  was  commenced  and  defendant  was  again  arrested. 
While  in  chai^ge  of  the  sherifi  he  admitted  that  he  had  broken 
his  promise,  and  urged  that  the  action  be  discontinued  and  he* 
released,  saying  that  he  had  made  arrangements  with  a  relative 
in  the  west,  from  whom  he  could  get  the  money  to  pay  with, 
and  that  if  the  action  was  discontinued  he  would  at  once  pro- 
ceed to  raise  the  money  and  pay  the  claim.  As  the  result  of 
that  promise  and  solicitation  the  action  was  discontinued.  The 
stipulation  for  discontinuance  was  dated  the  19th  of  November, 
1884  On  the  10th  of  April,  1885,  nothing  more  having  been 
paid  by  the  defendant,  this  action  was  commenced  and  the 
defendant  was  again  arrested  The  opposing  affidavits  also 
state  that  the  failure  to  appear  in  the  criminal  case  was  owing 
to  the  fact  that  an  arrangement  made  with  the  district  attorney 
to  notify  the  plaintiffs  cashier  when  the  case  would  be  reached 
was  not  carried  out  And  that  at  the  next  session  of  the  court 
the  case  was  presented  to  the  grand  jury  and  the  defendant 
was  indicted  and  he  gave  baiL 

It  is  apparent  from  these  allegations,  which  so  far  as  we  have 
discovered  are  substantially  uncontradicted,  that  the  discon- 
tinuance of  the  first  two  actions  and  the  arrests  therein  obtained 
were  acts  of  lenity  on  the  part  of  the  plaintiff  granted  at  the 
solicitation  of  the  defendant,  and  to  our  minds  the  result  of  the 
evidence  is  that  the  successive  arrests,  so  far  from  being  em- 
ployed to  vex  and  harass  the  defendant,  were  resorted  to  in 
good  faith  for  the  sole  purpose  of  enforcing  the  plaintiffs  claim. 

Some  of  the  moving  affidavits  aver  that  the  payment  ol 
$2,160  was  in  full  settlement  of  the  plaintiffs  claim  The 
statement  is  improbable,  and  the  opposing  affidavits  show, 
satisfactorily,  that  it  is  not  correct 

The  point  is  made  that  the  first  suit  was  not  discontinued 
when  the  second  was  commenced.  It  is  true  the  formal  order 
of  discontinuance  had  not  then  been  entered,  but  the  papers 
justify  the  inference  that  the  agreement  to  discontinue  was  in 
fact  made,  and  the  defendant  was  released  from  the  arrest  in. 
the  first  action  before  the  second  was  b^un. 
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The  respondent's  counsel  refers  to  the  fact  that  on  discon- 
Jdnuing  the  second  suit  the  plaintiff  took  from  the  defendant  a 
release  of  all  claims  for  damages  by  reason  of  the  two  arrests, 
and  urges  this  as  evidence  that  the  motive  of  the  plaintiff^s 
officers  in  making  the  arrests  was  impioper.  Any  inference  of 
ithat  nature  seems  to  be  effectually  repelled  by  the  statement  in 
the  affidavit  of  Mr.  Orcutt,  the  plaintiff's  attorney,  that  he  took 
the  release,  of  his  own  motion,  without  the  knowledge  of  the 
plaintiff  or  its  officers. 

Our  conclusion  is  that  the  order  appealed  from  should  be 
:reversed,  and  the  motion  to  vacate  the  order  of  arrest  denied, 
ivith  ten  dollars  costs  and  disbursements. 

All  concur.     So  ordered. 


COUET  OP  APPEALS. 
People  ex  reL  Munsell  agt  Court  op  Oyer  and  Terminer. 

Jfurjf — Mife&nduct  qf  juror —  ConUmpt — DMnetion  betwe&n  dvU  and  crimi 
nal  emUempts—Oode  of  GivU  Procedure,  eecUoM  8-14,  2284,  2286;  FencU 
Code,  secHom  148,  243,  844,  619,  685. 

Where,  during  a  criminal  trial,  a  jtuyman  went  during  a  recess  to  the  scene 
of  the  affray,  without  the  permission  of  the  court,  for  the  purpose  of  ac- 
quainting himself  with  the  locality  and  its  surroundings,  he  is  not  guilty 
of  a  orimfuU  contempt,  for  which  he  would  be  summarily  punished  by 
the  court. 

^  civil  contempt  may  go  beyond  the  statutory  enumeration,  and  draw  in 
what  was  usual  or  permissible  at  common  law,  but  criminal  contempt  is 
precisely  defined  and  barred  in  by  the  statute. 

Decided  Jantiary,  1886. 

De  Lancey  NicoU^  for  appellant 

Ira  ShafeTj  for  respondent 

JFiNCH,  J, — The  occasion  and  results  of  proceedings  for  con- 
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tempt  fumisli  a  clear  and  well  defined  line  of  division,  separating 
them  into  two  classes,  which  have  become  somewhat  mingled 
and  confused  by  the  nse  of  a  fixed  but  ambiguous  nomencla- 
ture {In  re  Watson  4  Lans.,  470).  There  may  prove  to  be  rare 
and  exceptional  cases  which  do  not  easily  fall  within  either 
class,  or  some  which  so  commingle  the  characteristics  of  both 
as  to  make  their  location  doubtful  and  difficult,  but  in  the  main 
the  division  is  exhaustive  and  clear.  In  one  class  are  grouped 
cases  whose  occasion  is  an  injury  or  wrong  done  to  a  party  who 
is  a  suitor  before  the  court,  and  has  established  a  claim  upon 
its  protection,  and  which  result  in  a  money  indemnity  to  the- 
litigant,  or  a  compulsory  act  or  omission  enforced  for  his  benefits 
In  these  cases  the  authority  of  the  court  is  indeed  vindicated^ 
but  it  is,  after  a  manner,  lent  to  the  suitor  for  his  safety,  and 
vindicated  for  his  sole  benefit  The  authority  is  exerted  in  his 
behalf  as  a  private  individual,  and  the  fine  imposed  is  measured 
by  his  loss,  and  goes  to  him  as  indemnity ;  and  imprisonment,, 
if  ordered,  is  awarded,  not  as  a  punishment,  but  as  a  means  to- 
an  end,  and  that  end,  the  benefit  of  the  suitor  in  some  act  or* 
omission  compelled,  which  is  essential  to  his  particular  rights  of 
person  or  of  property.  This  clearly  appears  from  the  mode  or 
enforcing  the  suitors  remedy  prescribed  by  the  statute  {Code 
Oiv.  Pro,,  sees.  2284,  2285).  A  fine  may  be  imposed  to  indem- 
nify his  actual  loss.  Where  such  is  not  shown  the  fine  must 
not  exceed  his  costs  and  expenses,  and  $250  in  addition  thereto, 
and  in  both  cases  be  paid  over  to  the  suitor.  The  imprison- 
ment, where  the  act  or  duty  can  yet  be  performed,  must  end 
with  the  performance  of  the  act  and  payment  of  the  fine ;  but 
if  the  act  or  duty  cannot  be  performed,  then  the  imprisonment 
must  not  exceed  six  months  and  until  the  fine  be  paid  In 
this  last  provision  there  is  a  trace  of  the  element  of  punish- 
ment, but  it  is  for  the  violation  of  the  private  right  of  the 
party  and  to  check  similar  violations  in  the  future,  and  has  no* 
respect  to  public  offenses  or  the  vindication  of  public  wrongs. 
The  people  may  be  such  a  party,  but  only  when,  like  individu- 
als, they  are  seeking  a  civil  right  or  remedy  which  the  misccm- 
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duct  complained  'of  tends  to  defeat  or  impede ;  in  other  words, 
when  they  stand  in  the  attitude  of  private  suitors  seeking  to 
enforce  their  private  righta  If,  in  this  class  of  cases,  there 
exist  traces  of  a  vindication  of  public  authority,  they  are  but 
faint  and  utterly  lost  in  the  characteristic,  which  is  strongly 
predominant,  of  protection  to  private  rights  imperiled  or  indem- 
nity for  such  rights  defeated.  These  cases  have  been  usually 
described  as  proceedings  for  the  enforcement  of  civil  remedies, 
and,  more  briefly,  as  civil  contempts,  and  because  the  great  . 
volume  of  instances  occur  in  the  progress  of  dvil  actions ;  but 
they  may  also  occur  in  criminal  actions  or  proceedings,  as  we 
shall  presently  see,  and  constitute  then  what  I  imagine  the  - 
[earned  counsel  for  the  appellant  had  in  his  mind  when  he  spoke 
yt  ^^  quasi  civil  contempts."  If  we  describe  this  first  class  of 
contempts  as  private  contempts  because  their  occasion  and  result  . 
IB  primarily  and  in  the  main  the  vindication  of  private  rights, 
we  shall  avoid  confusion  or  misapprehensioa 

The  second  class  of  contempts  are  those  whose  cause  and 
result  are  a  violation  of  the  rights  of  the  public,  as  represented 
by  their  constituted  legal  tribunals,  and  the  punishment  for  the  - 
wrong  in  the  interest  of  public  justice,  and  not  in  the  interest , 
of  an  individual  litigant     In  these  cases,  if  a  fine  is  imposed, 
its  maximum  is  limited  by  a  fixed  general  law,  and  not  at  all  . 
by  the  needs  of  individuals,  and  its  proceeds,  when  collected, 
go  into  the  public  treasury,  and  not  into  the  purse  of  an  indi-  . 
vidual  suitor.     The  fine  is  punishment  rather  than  indemnity, 
and  if  imprisonment  is  added  it  is  in  the  interest  of  public  jus- 
tice, and  purely  as  a  penalty,  and  not  at  all  as  a  means  of 
securing  iadenmity  to  an  individual     Necessarily  these  con- 
tempts, in  their  origin  and  punishment,  partake  of  the  nature - 
of  crimes  which  are  violations  of  public  law,  and  end  in  the  • 
vindication  of  public  justice,  and  hence  are  named  "criminal 
contempts."     As  described  in  the  statute,  an  element  of  willful- 
nesB  or  of  evil  intention  enters  into  and  characterizes  them. 
They  are  a  disturbance  of  the  court,  which  interferes  with  its. 
performance  of  duty  as  a  judicial  tribunal ;  willful  disobedience  - 
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to  its  lawful  mandate;  resistance  to  such  mandate  willfully 
offered ;  contumacious  and  unlawful  refusal  to  be  sworn  as  a 
witness  or  to  answer  a  proper  question ;  and  publication  of  a 
false  and  grossly  inaccurate  report  of  its  proceedings.  These 
cases  and  their  punishment  are  placed  under  the  head  of  "  gen- 
eral powers  of  the  courts  and  their  attributes,"  and  they  very 
evidently  relate  to  public  offenses  tending  to  cast  discredit  upon 
the  administration  of  public  justice,  and  having  no  reference  to  the 
particular  rights  of  suitora  But  here,  again,  we  find  that  they 
occur  as  well  in  civil  as  in  criminal  actions,  and  so,  for  conve- 
nience, we  may  speak  of  them,  in  view  of  the  present  classifi- 
cation, as  public  contempts,  although  the  established  legal 
nomenclature  must  remain  unchanged. 

We  have,  then,  two  distinct  classes — private  contempts  and 
public  contempts — with  which  wefare  to  deal,  for  the  purposes 
of  this  cas&  Botii  were  known  to  and  recognized  by  the  com- 
mon law,  and  the  courts  were  held  to  possess  an  inherent  power 
of  punishing,  by  process  of  contempt,  any  disregard  of  their 
authority,  both  for  the  benefit  of  their  suitors,  and  for  the  pro- 
tection of  their  own  order  and  dignity.  Necessarily,  the  com- 
mon-law power  was.  very  broad,  and  vested  large  discretion  in 
the  courts.  These  became,  in  some  instances,  both  accuser  and 
judge,  and  this  was  especially  so  where  the  contempt  was  of  a 
public  nature,  and  no  private  person  stood  as  complainant  and 
sufferer.  When  the  Revised  Statutes  were  enacted,  an  evident 
effort  was  made  to  codify  the  law  of  contempt,  and  bring  it 
within  definite  and  fixed  rules  (1  it  /S,  534,  sec  1 ;  278,  sec  10), 
and  the  effort  plainly  recognized  the  difference  between  the  two 
classes.  The  first,  or  private  contempts,  were  described  as  those 
"  by  which  the  rights  or  remedies  of  a  party,  in  a  cause  or  mat- 
ter depending  in  such  court,  may  be  defeated,  impaired,  im- 
peded, or  prejudiced  in  the  following  casea"  After  a  very 
careful  and  specific  enumeration  it  was  still  recognized  that,  in 
the  multitude  of  private  rights,  other  and  unnamed  cases  might 
occur,  and  to  meet  that  emeigency  subdivision  8  was  added, 
which  retained  the  power,  in  "  all  other  ofisea  where  attachments 
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and  proceedings  as  for  contempts  have  been  usuallj  adopted 
and  practiced  in  courts  of  record,  to  enforce  the  dvil  remedies 
of  any  party  to  a  suit  in  such  court,  or  to  protect  the  rights  of 
any  such  party."  By  this  clause  the  common-law  right  as  to 
private  contempts  was  preserved  outside  of  and  beyond  the 
statute  enumeration,  and  this  was  deemed  safe  and  prudent^ 
because,  in  cases  affecting  only  private  rights,  and  of  wrongs 
done'  merely  to  the  suitor^  the  courts  would  be  under  little  or 
no  temptation  to  unduly  strain  or  exercise  their  power.  But 
the  situation  was  entirely  different  as  to  public  contempts.  As 
to  these,  the  court  contemned  was  the  court  which  adjudged 
and  punished ;  and  that,  summarily  and  without  the  interven- 
tion of  a  jury.  Here  precise  limitations  were  needed,  and  any 
shred  or  remnant  of  undefined  conmion-law  power  was  deemed 
dangerous,  and  so  the  legislature  decreed  that  "  every  court  of 
record  shall  have  power  to  punish  as  for  a  criminal  contempt 
persons  guilty  of  either  of  the  following  acts,  and  no  others,'^ 
Observe  the  difference  in  the  two  acts  founded  upon  the  in- 
herent difference  between  the  two  classea  The  private  or  civil 
contempt  might  go  beyond  the  statutory  enumeration,  and 
draw  in  also  what  was  usual  or  permissible  at  common  law. 
But  the  public  or  criminal  contempt  was  precisely  defined  and 
barred  in  by  the  statute  enumeration.  The  phrase  "and  no 
others  "  implies  that  there  were  or  might  be  other  and  non-enu- 
merated offenses,  answering  the  description  or  characteristics  of 
public  contempts,  which,  but  for  the  statute,  might  be  so  deemed 
and  punished;  and  all  these  it  was  affirmatively  intended  to 
shut  out,  at  least  until  subsequent  legislation  should  let  them 
in.  So  that  for  the  criminal  contempt  we  may  look  only  to  the 
statute,  while  for  the  private  or  civil  contempt  we  may  resort, 
if  need  be,  to  the  coromon  law.  These  two  statutes  have  been 
substantially  copied  into  our  Codes  {Code  Oiv.  Pro.,  sec.  8,  14; 
Penal  Code,  sea  148).  Outside  of  the  criminal  contempts  enu- 
merated, there  were  very  many  offenses  of  that  general  character 
which  could  not  be  so  punished,  but  were  reached  by  making 
Vol.  m.  53 
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them  misdemeanors,  and  giving  the  culprit  a  trial  before  a  jmy ; 
and  any  omitted  case  not  covered  by  one  or  the  other  of  these 
remedies  may  be  easily  met  by  further  legislation. 

Other  provisions  of  the  Codes,  to  which  we  have  been  refer- 
red, may  have  been  enacted  without  keeping  this  classification 
in  view ;  but  if  some  confuse  none  of  them  destroy  it  By  sec- 
tion 243  of  the  Code  of  Criminal  Procedure  a  grand  juror  may 
be  challenged  as  a  minor,  an  alien,  of  insane,  or  as  prejudiced 
and  not  impartial  towards  the  party  challenging;  and  by  section 
243  his  attempt  to  serve  is  punishable  as  a  contempt  It  is  not 
called  a  criminal  or  public  contempt,  and  is  not  made  such;  but 
in  its  nature  was  evidently  deemed  an  act  which  rather  violated 
the  private  particular  right  of  the  party  challenging,  and  so  be- 
longed, as  it  was  left  by  the  Code,  in  the  class  of  private  con- 
tempt  occurring  in  a  criminal  action.  By  section  344  and  those 
which  follow,  a  prisoner  may  apply  to  remove  his  case  from  a 
court,  in  which  the  indiqtment  is  pending,  and  for  that  purpose 
may  apply  to  a  judge  for  a  stay ;  but  if  the  application  is  denied 
a  further  appeal  to  another  judge  is  forbidden,  and  made  pun- 
ishable as  a  contempt  Here,  again,  the  prohibited  act  respects 
primarily  the  private  right  of  the  accused,  and  is  classed  as  a 
simple  contempt,  and  not  denominated  criminal  But  since  it 
does  also  respect  public  justice,  and  there  is  no  suitor  to  be  in- 
denmified,  it  hardly  belongs  where  it  is  placed,  and  some  con- 
sciousness  of  this  is  evidenced  by  the  further  provision  of  the 
section  that  it  shall  also  be  punished  as  a  misdemeanor.  Sec- 
tion 619  makes  disobedience  to  a  subpoena  or  refusal  to  be* 
sworn  or  testify,  a  criminal  contempt,  and  section  635  extends 
that  to  a  conditional  examination 

It  seems  to  me  thus  entirely  clear  that  an  act  which  is  not  a 
private  contempt,  and  is  not  enumerated  among  criminal  con- 
tempts,  is  not  a  contempt  at  all,  although  it  may  be  and  very 
often  is  punishable  as  a  misdemeanor.  There  is  no  difficulty 
about  the  statute  {2  B.  S,  [Edm.  «i],  p.  759,  Bee  14),  to  which 
the  learned  district  attorney  refers  us,  as  making  all  contempts 
in  civil  cases  applicable  to  criminal  triala     The  class  of  private 
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contempts  are  so  applicable  where  they  in  fact  occur.  The 
statute  in  question  accomplished  nothing  except  to  make  the 
form  and  manner  of  proceeding  adopted  to  punish  contempts  in 
civil  cases  apply  to  contempts  on  criminal  trials  so  far  as  in 
their  nature  applicable.  It  did  not  change  the  definition  of  con- 
tempts, or  destroy  or  confuse  the  statute  classification  {People 
agt  ResteUj  3  HiU,  295).  The  extended  application  of  the 
statute  was  intimated  in  People  agt  Haddey  (24  K  Y.^  78),  but 
the  essential  characteristics  of  contempts  were  not  confused  or 
altered 

There  remains  to  us  the  inquiry  whether  the  act  of  the  juror 
in  this  case  was  a  contempt  at  alL  It  is  conceded  that  it  was 
not  a  criminal  contempt,  because  not  one  of  those  enumerated 
in  the  statute.  It  certainly  was  not  a  private  or  civil  contempt^ 
for  it  invaded  no  right  of  an  individual  suitor  before  the  courts 
and  involved  no  question  of  duty  or  indemnity  to  an  indi- 
vidual  litigant  On  a  criminal  trial  a  verdict  of  acquittal  waa 
rendered,  which  shocked  the  sense  of  justice  and  aroused  the  indig- 
nation of  the  learned  trial  judga  It  then  appeared  that  Munsell, 
one  of  the  jurymen,  had  gone  to  the  scene  of  the  aflEray  for  the 
purpose  of  acquainting  himself  with  the  locality.  It  is  not 
allied  that  he  obtained  any  information.  For  that  act  he  was 
committed  for  a  contempt  On  the  face  of  the  order  it  is 
recited  that  he  wUlf ully  disobeyed  the  command  of  the  court 
If  that  was  true,  there  was  a  criminal  contempt ;  but  it  is  here 
conceded  not  to  be  true,  and  that  no  order  of  the  court  was 
disobeyed.  Certainly  this  was  not  a  private  or  civil  contempt 
It  is  said  the  people  were  a  party,  and  their  rights  were  invaded, 
and  so  were  to  be  protected.  But  the  people  were  the  public, 
and  their  rights  were  the  rights  of  public  justice,  and  the 
offense,  if  one  at  all,  was  a  public  ofiensa  The  phrase  "  to 
protect  the  rights  of  any  such  party  "  means  a  party  entitled  to 
"civil  remedies"  in  his  action,  and  wielding  the  power  of  the 
court  for  his  private  and  personal  benefit  It  is  true  that  in 
every  criminal  action  the  people,  as  parties  plaintiff,  have 
rights  to  be  cared  for  in  its  progress     But  these  rights  are 
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generallj  of  a  public  character  and  respect  the  protection  of 
society.  As  in  private  contempts  there  are  traces  of  a  vindica- 
tion of  public  authority,  so  in  public  contempts  there  are  vindi- 
cations of  private  rights,  but,  as  in  the  other  instance,  lost  and 
overwhelmed  in  the  predominating  characteristics  of  the  clasai 
Upon  a  criminal  trial  there  is  often  behind  the  people  an 
individual  complainant  who  has  suffered  in  his  rights  of  person 
or  of  property,  and  more  or  less  interested  in  the  prosecution ; 
but  he  is  not  permitted  to  b^  a  party.  He  must  go  elsewhere 
to  redress  his  wrong,  and  it  is  not  his  right  which  is  being 
enforced,  but  that  of  public  justice,  with  a  view  to  the  public 
safely ;  and  the  logical  result  of  this  must  needs  be  that,  on  a 
criminal  trial,  a  disrespect  to  or  defiance  of  the  court,  which 
does  not  injure  the  private  right  of  the  accused,  and  calls  for  no 
vindication  on  his  behalf,  is  either  a  criminal  contempt  or  a 
misdemeanor,  or  both,  but  cannot  be  a  private  or  civil  con- 
tempt 

The  distinction  between  the  two  classes  of  contempts  was 
observed  very  soon  after  the  statutes  were  passed.  In  a  civil 
action  decided  in  1881,  which  the  appellant  cites,  a  party 
broke  open  books  sealed  up  in  the  master's  office,  which  was  a 
contempt  at  common  law.  The  chancellor  said :  "  Upon  my 
first  examination  of  the  Revised  Statutes  I  was  inclined  to 
think  that  the  section  which  defines  criminal  contempts  had 
deprived  the  court  of  the  power  of  punishing  the  improper 
conduct ;"  and  then  he  holds  that  it  was  a  civil  or  private  con- 
tempt, within  subdivisions  2  and  8,  because  it  was  a  case  in 
which  the  rights  of  the  adverse  party  were  materially  involved. 

We  need  not  determine  whether  this  juror  was  guilty  of  any 
offense  whatever ;  for,  if  we  should  assume  that  he  was,  for  the 
sake  of  the  argument,  and  that  what  he  did  was  u^lawful  and 
prohibited,  his  act  would  have  been  a  criminal  contempt  but 
for  the  statute  bar.  It  would  have  invaded  no  private  right — 
no  right  of  a  mere  suitor  seeking  a  personal  remedy  for  a 
wrong  done  him — but  would  have  struck  at  public  justice, 
and  the  vigor  and  honesty  of  its  administration — have  been 
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a  disrespect  to  tHe  conrt^  and  a  defiance  of  the  public  law, 
causing  to  miscarry  a  public  prosecution.  It  is  very  certaio 
that  the  learned  trial  court  so  understood  and  so  dealt  with  it 
The  punishment  adjudged  was  precisely  the  maximum  of  that 
fixed  for  criminal  contempts  both  as  to  the  fine  and  the  im- 
prisonment There  was  no  trace  of  indemnity  to  the  people  as 
plaintiffs.  Their  costs  and  expenses  were  not  ascertained  or 
considered  or  sought  to  be  reimbursed.  Nothing  was  meant  but 
punishment  for  a  public  offense,  to  be  dealt  with  as  such.  The 
court  said  the  extreme  punishment  permissible  was  inadequate, 
but  should  be  imposed.  But  thirty  days  in  jail  and  $250  fine 
was  not  the  limit  if  this  was  a  civil  or  private  contempt  In 
that  case  both  might  have  been  gi'eater ;  and  in  imposing  the 
penalty  upon  the  juror  the  court  described  it  as  "punishment 
for  his  misconduct"  If  there  was  misconduct  the  act  would 
have  been  a  criminal  contempt  but  for  the  prohibition  lodged 
in  the  words  "no  others."  Those  words  are  meaningless  in  the 
theory  of  the  prosecution ;  for,  if  the  people  are  to  be  deemed 
like  private  suitors,  and  whenever  their  rights  are  infringed 
there  may  be  a  quasi  civil  contempt,  and  that  punished,  as  was 
tiiis  juror,  precisely  as  if  guilty  of  a  criminal  contempt,  the 
whole  statute  and  its  prohibition  is  a  complete  absurdity.  The 
roads  are  open  on  both  its  flanks.  We  cannot  so  construe  it 
We  think  the  general  term  were  right  in  saying  that  the  juror 
could  not  be  punished  for  a  contempt 

The  order  of  the  general  term  should  be  affirmed. 

All  concur,  except  MtTiTjICB,  J.,  absent 
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John  Hone,  as  executor  of  the  last  will  and  testament  of 
Mabia  N.  De  Pbysteb,  deceased,  agt  John  Watts  De 
Peysteb,  individually  and  as  executor  of  the  last  will  and 
testament  of  Frederic  De  Peyster,  deceased 

Truit — JBfrUrieB  in  (he  Blub  of  testator's  check  hook,  uhieh  amount  to  a  didara- 

Uon  €if  a  trust. 

In  an  action  brought  by  plaintiff  as  executor  of  his  mother,  M.  N.  De  P.» 
against  the  defendant,  as  an  individual  and  as  executor  of  his  father, 
F.  De  P.,  the  second  husband  of  plaintiff's  mother,  to  recover  various 
sums  of  money  alleged  to  have  been  received  by  F.  De  P. ,  during  his 
wife's  life-time,  for  and  on  account  of  his  wife,  and  which  moneys,  or  the 
rights  thereto,  were  acquired  by  Mrs.  De  P.  prior  to  the  married  woman 
acts  of  1848  and  subsequent  years,  and,  at  the  trial,  the  check  book  of  tes- 
tator was  introduced  in  evidence,  the  stubs  of  which  contained  the  follow- 
ing entries,  viz.:  Under  date  of  February  5,  1884,  "Mrs.  P.  De  Peyster, 
Mrs.  F.  G.  Foster,  Mr.  John  Hone,  proceeds  from  sale  of  their  portion  of 
P.  L  Co.  bond  and  stock  as  per  mem.  on  file,  and  including  checks  2,474 
and  2,475,  $16,783.83,  note;  Mrs.  De  P.,  $5,611.11;  Mrs.  F.,  $5,511.11; 
Mrs.  Hone,  $5,511.11;  check,  2,474,  $50;  do,  2,475,  $150.''  Also  entry 
made  April  20,  1884,  in  check  book,  on  the  deposit  side,  as  follows,  viz. : 
"Mrs.  De  Peyster's  legacy  from  Hone  estate.  $6,000;  interest  from  No- 
vember 22  last,  as  per  receipt  in  Hone's  receipt  book,  $172.66;  total, 
$6,172.66:" 

JBeld,  that  these  entries  indicate  a  declaration  of  trust. 

The  division  by  the  testator  of  the  money  arising  from  the  bond  and  stock 
of  the  Peru  Iron  Company,  by  which  the  amount  was  divided  between 
the  parties  from  whose  interest  it  arose,  and  the  widow,  was,  in  effect, 
credited  with  her  share,  is  a  plain  indication  of  the  intention  of  the  tes- 
tator to  hold  such  proceeds,  not  for  the  benefit  of  himself,  but  for  the 
benefit  of  his  widow.  It  was,  substantially,  placing  himself  in  the  situa- 
tion and  relation  of  a  trustee  as  to  these  moneys,  for  the  benefit  of  his 
wife: 

Beldt  further,  that  the  plaintiff,  as  executor  of  the  estate  of  the  widow,  was 
entitled  to  recover  those  moneys,  as  funds  held  in  trust  for  the  testatrix 
by  her  husband.    (Davis,  P.  ^    dissenting.) 

First  Department^  General  Term^  October,  1884. 
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Be/ore  Davis,  P.  J.,  B&ady  and  Daniels,  JJ. 
Appeal  from  judgment  entered  on  the  report  of  a  referea 
J.  K  Ward  and  J.  Hi  Oraw/ordj  for  plainti£,  appellant 
G,  S,  Brewster  and  T.  Eyslop,  for  defendant,  respondent 

The  case  was  tried  by  and  before  Mr.  William  B.  Homblower, 
as  referee.  At  the  close  of  the  evidence  a  motion  was  made  on 
the  part  of  the  defendant  to  dismiss  the  complaint,  and,  in  dis- 
posing of  that  motion,  the  referee  pronounced  the  following 
opinion : 

This  is  a  suit  brought  by  the  plaintiff,  as  executor  of  his 
mother,  Maria  A.  De  Feyster,  against  the  defendant,  as  an  indi- 
vidual and  as  executor  of  his  father,  Frederic  De  Peyster,  the 
second  husband  of  plaintiffs  mother. 

Maria  A.  Hone,  plaintiffs  mother,  after  the  death  of  her  first 
husband,  John  Hone,  Jr.,  the  father  of  plaintiff,  married  Fred- 
eric De  Peyster.  This  marriage  took  place  in  New  York  city, 
November  14,  1839.  Mrs.  De  Peyster  died  October  80,  1869, 
leaving  a  will,  which  was  admitted  to  probate  by  the  surrogate 
of  this  county  on  February  1,  1870.  This  will  was  executed 
September  80, 1859.  By  it  she  bequeathed  and  devised  all  her 
estate,  real  and  personal,  to  her  husband,  Frederic  De  Peyster, 
during  his  life,  and,  upon  his  de«,th,  she  bequeathed  out  her 
estate  to  her  son,  John  Hone,  the  sum  gi  $10,000,  and  all  the 
rest,  residue  and  remainder  of  her  estate,  real  and  personal, 
she  devised  and  bequeathed  in  equal  shares  to  her  son,  John 
Hone,  and  her  daughter,  Emily,  wife  of  Frederic  G.  Foster. 
The  testatrix  appointed  her  husband  executor,  and  upon  his 
death,  her  son,  John  Hone,  the  plaintiff,  as  his  successor. 
Frederic  De  Peyster  qualified  and  acted  as  executor  under  the 
will  until  his  death,  which  took  place  August  17,  1882,  where- 
upon letters  testamentary  were  issued  to  plaintiff,  as  his  succes- 
sor, these  letters  being  dated  October  12, 1882.     The  defendant^ 
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J.  Watts  De  Peyster,  who  is  the  son  of  Frederic  De  Peyster, 
was  appointed  executor  by  his  father's  will,  and  letters  testa- 
mentary were  issued  to  him,  as  executor  of  his  father,  on  the 
26th  of  August,  1882.  Defendant  is  also  devisee  and  legatee 
of  large  amounts  of  property  under  his  father's  wilL 

The  complaint  alleges  that  various  sums  of  money  were  re-  - 
ceived  by  Frederic  De  Peyster,  duiing  his  wife's  life-time,forand 
on  account  of  his  wife,  which  sums  were  the  proceeds  of  her  prop- 
erty or  estate,  and  which  said  Frederic  De  Peyster  always,  up 
to  the  death  of  his  wife,  "  recognized  and  treated  ♦  *  ♦  as 
the  property  of  his  said  wife  and  as  constituting  a  part  of  her 
separate  estate,"  and  which  sums,  upon  the  death  of  said  Fred- 
eric De  Peyster,  came  into  the  hands  of  the  defendant,  who 
now  has  possession  of  the  same.  The  complaint  also  alleges 
that  certain  shares  of  stock,  bonds  and  other  securities,  the 
property  of  said  Maria  A-  De  Peyster,  including  six  shares  of 
stock  in  the  Bowery  Fire  Insurance  Company,  which  were  her 
property  at  the  time  of  her  second  marriage,  are  in  the  hands 
of  the  defendant ;  that  defendant  obtained  them  as  executor  of 
said  Frederic  De  Peyster,  who,  during  the  life-time  of  said  Maria 
A.  De  Peyster,  "  treated  and  recognized  the  same  as  constitut- 
ing a  part  of  the  separate  estate  of  his  wife,"  and  who  obtained 
possession  of  them  under  her  wilL  The  complaint  further 
alleges  that  the  defendant  holds  various  articles  of  personal 
property  belonging  to  said  Maria  A.  De  Peyster's  estate,  and 
received  by  defendant  as  executor  of  said  Frederic  De  Peyster, 
who,  during  his  wife's  life-time,  "  treated  the  same  as  constitut- 
ing part  of  the  separate  estate  of  his  said  wife,  and  who  received 
the  same  under  said  will  of  Maria  A  De  Peyster."  The  com- 
plaint avers  that  the  sums  of  money,  shares  of  stock  and  other 
property  above  referred  to,  "  though  held  by  said  Frederic  De 
Peyster  in  his  possession,  were  in  each  case  received,  held  and 
possessed  by  him  in  trust  for  the  use  and  benefit  of  the  said 
Maria  A  De  Peyster  and  as  trustee  for  her." 

The  plaintiff  demands  judgment  for  the  various  sums  of 
money  referred  to  in  the  complaint,  with  interest  thereon,  and 
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that  defendant  account  for  said  six  sliares  of  Bowery  Fire  In- 
surance Company  stock  with  the  dividends  received  thereon 
previous  to  October  80,  1869,  by  said  Frederic  De  Peyster, 
with  interest  thereon ;  and  that  defendant  account  for  and  pay 
over  and  transfer  to  plaintiff  all  property  received  by  Frederic 
De  Peyster  under  the  said  will  of  Maria  A*  De  Peyster,  and 
which  has  come  into  defendant's  hands,  or  the  value  thereof, 
and  for  such  further  and  other  relief  as  may  be  proper. 

The  answer  is  substantially  a  general  denial,  except  as  to 
some  of  the  allegations  of  the  complaint,  with  regard  to  the 
wills,  &C.,  which  are  expressly  admitted. 

It  appears  from  the  evidence  on  the  trial  that  all  of  the 
moneys  and  property  claimed  by  the  plaintiff,  except,  perhaps, 
a  sUver  tea-kettle,  were  moneys  and  property  the  rights  of 
which  were  acquired  by  Mr&  De  Peyster  prior  to  the  married 
woman's  acts  of  1848  and  subsequent  yeara 

The  righte  oi  a  huflband  iThis  wife's  property  in  this  state 
prior  to  1848  were  governed  by  the  rules  of  the  common  law 
as  modified  by  the  doctrines  of  courts  of  equity. 

So  far  as  chattels  and  tangible  personal  property  were  con- 
cerned, the  husband's  title  was  absoluta  His  wife's  possession 
was  his  possession.  The  legal  title  was  in  him,  with  the  abso- 
lute and  unqualified  right  of  disposal 

So  far  as  the  wife's  rights  in  action  were  concerned,  the  com- 
mon law  rule  was  that  they  reverted  to  her,  unless  the  husband 
reduced  them  to  his  own  possession  during  her  life-time,  or 
unless  he  survived  her,  in  which  case  the  title  passed  to  him 
by  right  of  survivorship.  If  he  died  before  his  wife,  without 
having  reduced  her  rights  in  action  to  his  possession,  his  claims 
and  those  of  his  representatives  to  such  rights  in  action  ceased, 
and  the  wife's  titie  became  absolute. 

Courts  of  equity,  however,  recognized  the  right  of  a  married 

woman  to  acquire  a  "  sole  and  separate  estate,"  both  in  chattels 

and  rights  in  action,  and  they  enforced  such  rights  whenever 

property  was  transferred  or  oonvqred  for  her  "  sole  and  sepa- 
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rate  use."  They  also  held  that  a  husband  might  waive  his 
marital  rights  in  his  wife's  property,  and  might  transfer  property 
to  a  third  person  for  his  "  wife's  sole  and  separate  use,"  or  might 
even  constitute  himself  trustee  for  his  wife,  so  that  a  court  of 
equity  would  enforce  his  wife's  right  to  her  property  as  her 
"  sole  and  separate  estate*" 

Such  being  the  law  at  the  time  Mr.  and  Mrs.  De  Peyster 
were  married,  and  at  the  time  when  Mrs.  De  Peysters  rights  to 
the  property  in  question  accrued,  we  must  next  consider  what 
effect  the  married  woman's  acts  had  upon  these  rights. 

The  acts  of  1848  and  1849  {Laws  of  1848,  chap.  200 ;  Laws 
of  1849,  chap.  875),  provided  that  "the  real  and  personal  prop- 
erty, and  the  rents,  issues  and  profits  thereof,  of  any  female 
now  married,  shall  not  be  subject  to  the  disposal  of  her  husband, 
but  shall  be  her  sole  and  separate  property,  as  if  she  were  a 
single  woman,  except  so  far  as  the  same  may  be  liable  for  the 
debts  of  the  husband  heretofore  contracted ;"  and  the  act  of 
1849  provided  for  the  transmutation  of  equitable  separate 
estates  to  legal  (  Wood  agt  Wood,  83  N.  Z,  675), 

Subsequent  statutes  have  still  further  enlarged  the  wife's 
rights ;  but  it  is  not  necessary  to  consider  them  in  this  conneo- 
tion. 

These  statutes,  of  course,  were  not  intended  to  affect  vested 
rights,  and  if  so  intended  they  would  have  been  clearly  uncon- 
stitutional, as  taking  away  property  "without  due  process  of 
law."  So  far,  therefore,  as  any  husband  had  a  vested  right  or 
interest  in  his  wife's  property  at  the  date  of  the  act  of  1848, 
that  right  was  not  and  could  not  be  taken  away  or  impaired 
by  the  act  As  to  the  wife's  chattels  and  tangible  property 
acquired  prior  to  the  act  of  1848,  and  not  held  in  trust  "  for 
her  sole  and  separate  use,"  the  husband's  title  was  absolute, 
and  the  act  had  no  effect  whatsoever  upon  that  title.  This  does 
not  seem  to  have  ever  been  seriously  disputed.  But  as  to  the 
wife's  rights  in  action,  not  reduced  to  possession  by  the  hus- 
band prior  to  the  act  of  1848,  it  was  at  one  time  contended, 
with  much  force,  that  the  husband's  rights  were  so  far  inchoate 
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ind  contingent  that  the  legislature  could  put  an  end  to  such 
rights  without  taking  away  any  such  vested  interests  as  are 
within  the  constitutional  protection.  But  the  court  of  appeals 
held  in  WesterveU  agt  Oregg  (12  K  Z,  202)  that  the  legislature 
could  not  constitutionally  take  away  the  husband's  rights  in 
his  wife's  choses  in  action,  any  more  tiian  his  rights  in  her  chat- 
tela  In  that  case  a  legacy  of  $5,000  had  been  given  by  her 
father  to  Mra  Gregg,  and  in  September,  1846,  she  and  her 
husband  instituted  proceedings  before  the  surrogate  of  New 
York  for  the  executor  to  accoxmt  and  pay  over  to  them  the 
amount  of  the  legacy.  Proceedings  were  continued  until  Sep- 
tember, 1849,  when  a  decree  was  made  declaring  that  there 
were  moneys  in  the  executor's  hands  sufficient  to  pay  the 
l^acy ,  and  reserving  the  question  whether  it  should  be  paid  to 
Mra  Grregg  or  her  husband.  In  November,  1849,  the  surrogate 
made  a  decree  in  favor  of  the  husband,  and  this  decision  was 
ifcffirmed  by  the  supreme  court  and  by  the  court  of  appeals.  It 
was  held  that  at  common  law  the  husband  was  entitied  to  the 
choses  in  action  of  his  wife,  and  had  the  right  to  reduce  them 
to  possession  for  his  own  use ;  that  this  was  property  in  the 
justest  sense  of  the  term,  deserving  protection ;  and  that  the  act 
of  1848,  so  far  as  it  undertook  to  interfere  with  such  rights,  was 
unconstitutional 

In  Ryder  agt  Hvlse  (24  K  IT,  372)  the  same  question  came 
<iga%n  before  the  court  of  appeala  The  plaintiff  in  that  case 
claimed  by  right  of  survivorship  as  against  his  wife's  legatea 
The  property  in  dispute  was  derived  from  three  sources.  First, 
money  which  the  wife  had  at  the  time  of  her  marriage,  in  1831 ;  • 
second,  money  received  from  the  estate  of  her  mother  prior  to 
1848 ;  third,  moneys  received  by  the  wife  during  coverture,  for 
butter,  poultry,  calves,  &a,  which  the  wife  raised  from  her  hus- 
band's farm,  but  which  were  treated  by  him  and  by  her  as  her 
private  and  individual  property,  and  the  proceeds  of  which  she 
invested,  with  his  knowledge  and  assent,  in  her  own  nam&  All 
•of  these  moneys,  at  the  time  of  her  death,  in  1856,  were  repre- 
.sented  by  promissory  notes,  running  in  her  name,  she  having 
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loaned  the  moneys  to  divers  persons,  taking  their  notes  therefor. 
By  her  will  she  bequeathed  these  notes  to  the  defendant  The 
defendant  contended  that  the  common  law  gave  the  husband 
no  property  in  a  chose  in  action  of  his  wife,  not  collected  or 
appropriated  to  his  use  in  her  life-time,  and  that  after  her 
dciith  he  could  claim  only  as  her  administrator,  and  hence  took 
subject  to  her  right  to  dispose  of  the  same  by  wiU.  But  the 
court  held  that  "all  the  personal  estate  of  a  wife  vests  abso- 
lutely in  her  husband  at  the  moment  of  marriage,  and  all  she 
acquires  during  coverture  inunediately  becomes  hia  This  is 
just  as  true  in  respect  to  her  choses  in  action  as  of  any  other 
species  of  her  personal  estate^  With  regard  to  the  choses  in 
action,  she  has  only  a  contingent  interest  in  those  in  which  her 
husband  has  failed  to  reduce  to  possession,  or  assigned  or  dis- 
posed of  in  his  life-tim&"  At  her  death,  he  does  not  take  her 
choses  in  action,  as  next  of  kin,  or  under  any  statute  of  dis- 
tribution, "  but  the  property  is  already  vested  in  him."  The 
court  accordingly  held  that  the  right  of  a  husband  to  his  wite's 
rights  in  action,  even  though  not  reduced  to  his  possession  or 
appropriated  to  his  own  use  during  her  life-time,  was  such  a 
vested  right  that  the  legislature  could  not  take  it  away. 

See  also,  on  this  general  subject  as  to  the  conmaon  law  rights 
of  a  husband  in  his  wife's  choses  in  action  by  the  way  of  survi- 
vorship, the  recent  case  of  Olmstead  agt  Keyes  (85  K  T.^  593). 

It  is  very  dear,  therefore,  that  this  case  must  be  decided 
exactly  as  if  the  "  married  woman's  act "  had  not  been  passed, 
except  so  far  as  Mrs.  De  Peyster  may  be  shown  to  have  pos- 
sessed an  equitable  estate,  which  by  the  act  of  1849  became- 
a  legal  estate  in  some  or  all  of  the  property  in  question. 
Unless,  however,  this  be  the  case,  and  unless  the  acts  and 
declarations  of  Mr.  De  Peyster  had  recognized  this  property,  or 
some  portion  of  it,  as  set  apart  for  the  "  sole  and  separate  use  " 
of  his  wife,  so  that  he  had  become  her  trustee,  the  acts  of  1848 
and  1849  had  no  e£Eect  whatever  upon  his  marital  rights,  and 
his  title  and  that  of  his  representatives  to  her  chattels  and 
choses  in  action  were  and  are  unaffected  thereby.     Her  chattels- 
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acquired  prior  to  the  act  of  1848  vested  in  him  absolutely 
when  acquired ;  her  ckoses  in  action  vested  in  him  absolutely 
upon  her  death,  even  if  not  previously  reduced  to  possession 

I  proceed  to  inquire  whether  there  is  any  evidence  of  any 
iarost  relation  as  to  any  of  the  property  acquired  prior  to  1848. 

The  fip3t  transaction  in  the  order  in  which  the  several  matters 
are  set  forth  in  the  complaint  is  the  Peru  Iron  Company  matter. 
It  is  averred  that  about  February  4, 1846,  Frederick  De  Peystei 
jeceived  from  the  Peru  Iron  Company,  for  and  on  account  of 
his  wife,  the  sum  of  five  thousand  four  hundred  and  thirty-six 
•dollars  and  forty-six  cents  ($5,436.46),  being  her  share  in  cer- 
tain moneys  due  from  said  company  to  the  estate  of  her  latQ 
husband,  John  Hone,  Jr. 

Mr.  Frederick  De  Peyster's  check-book,  covering  the  year 
1846,  was  produced  under  a  svbpoBna  duces  iecuin^  and  an  entry 
on  the  stub  of  the  check-book,  under  date  of  February  6th 
upon  the  deposit  side  of  the  account^  was  put  in  evidence  by 
the  plainti£E. 

This  entry  reads : 

Mrs.  F.  De  Peyster,  Mrs.  F.  G.  Foster,  Mr.  John  Hone : 

Proceeds  from  sale  of  their  portion  of  P.  L  Ca  bond 
and  stock,  as  per  mem.  on  file,  and  including 
checks  2,474  and  2,475 $16,788  88 

Note: 

Mra.DeP. $5,511  11 

Mra.  F. 5,511  11 

Mr.  Hone 5,511  11 

$16,688  88 

<)heck2,474 50  00 

«heck2,475  150  00 

$16,738  88 
'This  entiy  does  not  aeem  to  me  to  indicate  any  declaration 
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of  tnist  On  the  contrary,  it  would  seem  to  be  an  appfopria- 
tion  to  his  own  use  of  the  moneys,  and  a  reducing  of  them  to 
his  own  possessioa  It  was  a  deposit  of  them  to  his  own  ac- 
count in  the  bank,  where  they  became  mingled  with  his  own 
funds  and  entirely  under  his  own  control.  The  moneys  belong- 
ing to  the  shares  ot  Mr.  Hone  and  Mrs.  Foster  would  seem,  by 
cross-references  on  the  stubs  of  the  check-book,  to  have  been 
subsequently  paid  over  to  them;  but,  so  far  as  appears,  the 
share  of  Mrs.  De  Peyster  was  never  paid  over  to  her  or  to  any 
one  for  her  use,  but  remained  in  Mr.  De  Peyster  s  bank  account, 
unless  drawn  out  for  his  own  use.  I  am  constrained  to  conclude,, 
as  to  these  moneys,  that  there  was  no  declaration  of  trust,  but  on 
the  contrary,  aa'unequivocal  reduclior.  of  them  to  his  own  pos- 
session  by  the  husband.  The  name  of  Mrs.  De  Peyster,  entered 
on  the  stub  of  the  check-book,  in  my  judgment  merely  indicates 
the  source  whence  the  money  was  derived.  It  certainly  is  not 
sufficient  to  establish  a  trust,  especially  when  the  deposit  itself 
was  directly  antagonistic  to  the  theory  of  a  trust,  being  an  ap- 
propriation of  the  funds  to  the  depositor's  own  use,  and  a  ming- 
ling of  them  with  his  own  money.  It  must  not  be  forgotten 
that  in  this  appropriation  of  these  fimds  of  his  wife,  the  hus- 
band was  but  exercising  a  clear  and  unquestionable  legal  right 
The  funds  were  his  by  virtue  of  the  marital  relation  unless  he 
chose  to  waive  his  title  or  neglected  to  reduce  them  to  posses- 
sion. No  such  presumptions  or  intendments  will  be  made 
against  him  as  would  be  made  against  a  wrong-doer  or  any  one 
who  owed  some  duty  to  the  person  claiming  to  be  cestui  que  trust 
The  next  transaction  set  forth  in  the  complaint  is,  that  on  oi 
about  May  1,  1848,  Frederic  De  Peyster  received  for  and  on 
account  of  his  wife  the  sum  of  $6,000,  derived  from  the  sale- 
of  No.  194  Hudson  street  in  the  city  of  New  York,  which 
premises  had  previously  been  bought  in  about  January  31^ 
1840,  by  said  Frederic  De  Peyster  for  and  on  account  of  said 
Maria  De  Peyster  under  a  foreclosure  sale  of  a  mortgage  for 
$5,000,  given  by  John  McVicker  to  said  Maria  A  De  Peyster 
prior  to  her  marriage  to  Mr.  De  Peyster. 
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The  check-book  of  Mr.  De  Peyster  for  the  period  between 
April  80,  1846,  and  May  1,  1849,  was  not  found  or  produced 
on  the  trial,  and  no  evidence  was  offered  by  the  plaintiff,  except 
the  recital  in  the  deed  from  Mr.  and  Mrs.  De  Peyster,  to  show  the 
receipt  of  this  money  by  Mr.  De  Peyster  or  its  disposition  by 
him,  and  it  is,  therefore,  unnecessary  to  further  consider  this 
transaction.  There  is  no  evidence  of  any  trust  as  to  this  sum 
of  money. 

The  next  matter  set  forth  in  the  complaint  is  to  the  effect 
that,  about  April  22,  1844,  the  executors  of  John  Hone,  plain- 
tiff's grandfather,  paid  to  said  Frederic  De  Peyster,  for  and  on 
account  of  his  said  wife,  the  sum  of  $6,000,  the  amount  of  a 
legacy  to  Maria  Hone,  deceased,  a  daughter  of  said  Maria  A. 
De  Peyster  by  her  first  husband. 

It  appears  from  the  testimony  that  plaintiff's  sister  Maria  died 
in  1833,  at  the  age  of  ten  years.  Their  grandfather,  John  Hone, 
had  died  in  1832,  leaving  a  will  and  codicil,  by  which  he  gave 
to  each  of  his  grandchildren  living  at  his  death  the  sum  of 
$6,000,  the  same  to  be  paid  to  each  of  them  upon  their  respect- 
ively attaining  the  age  of  twenty-one  years,  or  marrying.  Maria 
Hone  would  have  attained  the  age  of  twenty-one  years,  bad  she 
lived,  in  December,  1843.  In  April,  1844,  the  amount  of  her 
legacy  was  paid  by  the  executor  of  the  grandfather,  and  Mr. 
Frederic  De  Peyster  received  the  amount  with  interest  on  or 
about  April  22,  1844.  It  seems  to  have  been  supposed  by  all 
the  parties  that  Mrs.  Frederic  De  Peyster  was  entitled  to  the 
whole  of  this  legacy  as  next  of  kin  to  her  deceased  daughter, 
although,  by  the  statute  of  distribution,  she  was  entitled  only 
to  one-thirA 

Mr.  Frederick  De  Peyster's  check-book  shows  an  entry  under 
date  of  April  20,  1844,  on  the  deposit  side,  as  follows  : 

Mrs.  De  Peyster,  legacy  from  Hone  estate $6,000  00 

Interest  from  November  22  last,  as  per  receipt  in 

the  Hone  receipt  book 172  66 

Total $6,172  66 
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This  entiy,  for  the  reasons  akeady  stated  in  connection  with 
the  Peru  Iron  Company  matter,  I  do  not  r^ard  as  evidencing 
a  trust  but  rather  the  contrary,  an  appropriation  of  the  fund  to 
his  own  usa 

The  next  matter  in  the  complaint  calling  for  examination,  is 
as  to  the  Bowery  Fire  Insurance  Company  stock. 

At  the  time  of  her  marriage  to  Mr.  De  Peyster,  Mrs.  De  Pey- 
ster  was  the  owner  of  six  shares  of  the  capital  stock  of  the 
Bowery  Fire  Insurance  Company.  The  certificate  was  in  her 
name,  and  so  remained  up  to  the  time  of  her  death,  and  stands 
in  her  name  now.  But  this  fact  did  not  indicate  any  intention 
on  the  part  of  her  husband  to  treat  it  as  her  '^  sole  and  separate 
estate,"  in  the  equity  sense  of  that  phrasa  It  was,  at  most, 
merely  refraining  from  exercising  his  marital  right  to  reduce  the 
stock  to  his  own  possession.  Upon  her  death,  the  stock  passed 
absolutely  to  him  by  right  of  survivorship.  It  is  not  shown 
that  he  did  or  said  anything  as  to  this  stock,  which  indicated 
any  intention  to  waive  his  maiital  rights.  On  the  contrary,  he 
always  collected  the  dividends  from  the  date  of  his  marriage  to 
the  date  of  his  wife*s  death,  thereby  asserting  and  exercising 
pro  tanU)  his  right  to  reduce  the  same  to  his  possession.  I  do 
not  fi^nd  any  evidence  which  would  justify  me  in  concluding 
that  this  stock  was  set  apart  as  a  trust,  or  became  the  "  sole  and 
separate  estate "  of  Mrs.  De  Peyster,  so  as  to  cut  off  his  com- 
mon law  rights  as  husband. 

The  only  other  all^ations  of  the  complaint  remaining  to  be 
considered  are  to  the  effect  that  the  defendant  holds  certain 
bonds,  household  furniture  and  other  personal  property,  chat- 
tels and  effects  belonging  to  said  Maria  A.  De  Peyster's  estate, 
and  received  by  defendant  as  executor  of  said  Frederic  De 
Peyster. 

The  only  evidence  offered  in  support  of  these  allegations 
relates  to  two  silver  water  pitchers  and  trays,  silver  kettle  and 
a  Dresden  china  centre-pieca 

As  to  the  silver  pitchers  and  trays  there  is  no  testimony 
except  that  of  Mrs.  Emott ;  plaintiff's  daughter,  who  testified 
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she  was  an  inmate  of  her  grandmother's  family  for  about  twenty 
years,  from  the  time  she  was  a  little  child  xmtil  she  was  married 
in  1864.  After  her  marriage  she  frequently  saw  her  grand- 
mother and  occasionally  visited  her  down  to  the  time  of  her 
death.  She  heard  the  remark  made  in  Mr.  Frederic  De  Pey- 
ster*s  presence  that  these  pitchers  were  Mra  De  Peyster's 
pitchers.  She  did  not  remember  whether  she  had  heard  that 
remark  made  more  than  onca  She  did  not  know  when  the 
pitchers  were  purchased  This  hardly  comes  up  to  the  requi- 
sites of  legal  evidence  as  to  title,  and  it  certainly  would  not 
justify  a  finding  by  me  that  Mrs.  Frederic  De  Peyster  was  the 
owner  of  these  pitchers  and  trays,  even  if  I  am  to  assume  that 
they  were  purchased  after  the  married  woman's  act  of  1848. 

As  to  the  Dresden  china  centre-piece,  Mrs.  Emott  testifies 
that  she  knows  that  it  was  given  by  her  father  to  her  grand- 
mother ;  but  when  asked  how  she  knows,  she  answers  that  she 
"always  heard  so;  my  father  said  so."  I  do  not  understand 
that  the  learned  counsel  for  the  plaintiff  contends  that  this  is 
l^al  evidence  of  title,  or  that  there  is  any  legal  evidence  of 
title  in  the  case  as  to  this  article. 

As  to  the  silver  tea-kettle,  Mra  Emott  testified  that  she  heard 
the  remark  made  in  her  grandfather's  (Mr.  De  Peyster's)  pres- 
ence that  Mr.  Foster  had  given  it  to  her  grandmother  (Mrs.  De 
Peyster)i  She  is  sure  of  the  fact  that  the  remark  was  made  in 
her  grandfather's  presence,  though  she  does  not  remember  by 
whom  it  was  mada  Mr.  De  Peyster  did  not  contradict  the 
remark.  She  does  not  know  when  this  tea-kettle  was  given  to 
her  grandmother.  She  does  not  remember  when  she  began  to 
notice  it  "  I  suppose  as  soon  as  I  was  old  enough  to  go  to  the 
tabla"  She  was  there  more  or  less  from  the  time  she  was  two 
years  old.  It  would  appear,  from  another  portion  of  her  testi- 
mony, that  she  began  to  live  with  her  grandmother  in  1844,  as 
she  says  she  lived  there  for  about  twenty  years  before  her  mar- 
riage, and  she  was  married  in  1864. 

This  does  not  seem  to  me  sufficient  evidence  on  which  to 
Vol.  UL  55 
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base  a  finding  either  that  Mr.  De  Peyster  recognized  his  wife's 
ownership  of  this  article  as  part  of  her  "sole  and  separate 
estate,"  or  that  it  was  given  to  Mrs.  De  Peyster  after  the  mar- 
ried woman's  act  of  1849,  so  as  to  be  hers  under  the  statute. 
One  or  the  other  of  these  facts  must  be  found  in  order  to  sup- 
port a  judgment  for  the  plaintiff  as  to  this  article. 
^  The  learned  counsel  for  the  plaintiff  contends  with  great 
force  and  earnestness  that  they  have  made  out  a  case  within 
the  rule  laid  down  in  WhiUm  agt  Snyder  (88  K  Y.,  299>  In 
that  case  it  was  held  that  there  was  no  presumption  that  prop- 
erty in  the  wife's  possession  was  obtained  prior  to  the  act  of 
1848,  even  though  the  marriage  of  the  parties  took  place  prior 
to  that  act)  but,  on  the  contrary,  the  property  being  in  the 
wife's  separate  and  individual  possession,  at  a  time  when  her 
absolute  ownership  was  possible,  the  presumption  is  that  she 
acquired  the  property  since  the  act  of  1848.  It  was  also  held 
that  a  wife's  separate  and  personal  possession  of  specific  articles 
of  personal  property  draws  after  it  the  presumption  of  own- 
ership. 

But  in  the  case  now  xmder  consideration  the  evidence  tends 
to  show  that  the  articles  in  question,  and  especially  the  silver 
tea-kettle,  were  acquired  prior  to  1848,  and  there  is  no  evidence 
that  they  were  ever  in  the  "  separate  and  personal  possession  *' 
of  Mrs.  De  Peyster.  On  the  contrary,  they  appear  to  have 
been  part  of  the  table  ware  and  household  furniture  in  use  by 
husband  and  wife  jointiy.  The  court  of  appeals,  in  Whiton 
agt  SnydeTj  say  that  as  to  wearing  apparel  and  ornaments^ 
"  their  very  character  and  use  implies  a  personal  gift,  and  a 
separate  possession  in  which  the  husband  does  not  share.  *  * 
As  to  articles  of  a  different  character,  such  as  furniture  and 
household  goods,  adapted  to  the  use  of  and  used  by  the  f amUy 
generally  and  in  their  common  possession,  a  different  rule  must 
prevail  Although  specific  articles  may  be  spoken  of  as  the 
wife's,  or  as  got  for  her,  the  difficulty  of  establishing  an  executed 
gift  by  showing  a  delivery,  or  a  separate  and  personal  posses- 
sion, remains.     Such  cases  must  stand  on  their  facts,  and  can 
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rarely  be  brought  within  the  range  of  a  presnmption  of  sepa- 
rate ovmership."  Among  the  articles  in  dispute  in  that  case 
were  a  carriage  and  a  clock.  As  to  these  the  court  say :  "  We 
cannot  assign  either  to  the  personal  possession  of  the  wife  alona 
They  were  for  the  common  use  of  both,  adapted  to  such  use." 
And  the  court  state  that  they  would  "  have  great  doubt  about 
these  articles  but  for  one  fact  in  the  case,"  viz.,  that  defendant^ 
on  his  examination  before  the  surrogate,  swore  that  these  articles- 
were  the  property  of  his  deceased  wifa 

This .  case  of  Whiton  agt  Snyder  seems  to  me,  therefore,, 
an  authority  for  the  defendant  when  carefully  examined  and 
applied  to  the  facts  of  the  casa 

It  is  further  contended,  however,  by  the  learned  counsel  for 
the  plaintiff,  that  Frederick  De  Peyster  admitted  his  wife's  title 
to  the  property  referred  to  in  the  complaint,  by  assemting  to  and 
assisting  in  the  drawing  of  her  will,  in  which  she  made  a 
bequest  of  $10,000,  and  disposed  of  her  property  • "  real  and 
personal"  It  appears  that  Mrs,  De  Peyster's  will  was  drawn 
in  September,  1859,  by  the  late  Mr.  Edward  H.  Owen,  of  this, 
city.  It  further  appears  that  a  bill  was  rendered  to  Mr.  De 
Peyster  for  this^  service,  and  was  paid  by  him.  It  is  further 
conceded  by  counsel  for  the  defendant,  for  the  purposes  of  this 
motion,  that  Mrs.  De  Peyster  had  no  other  personal 'property 
than  that  referred  to  in  the  complaint,  though  she  owned  some 
real  property  in  this  city,  a  lot  and  dwelling-house  in  University 
placa  In  spite  of  the  ingenious  argument  of  counsel  for  the 
plaintiff,  I  am  not  satisfied  that  this  is  an  admission  of  Mr.  De 
Peyster's  title  to  the  personal  property  in  question,  especially  as 
it  is  not  shown  and  cannot  be  presumed  that  her  husband  knew 
the  contents  of  the  will  The  mere  fact  of  her  making  a  will 
with  his  assent  is  not  sufficient  to  show  an  admission  on  his 
part  that  she  had  personal  property  to  bequeath,  in  the  absence 
of  knowledge  of  the  contents  of  the  will,  since  it  is  conceded 
that  she  had  real  property  on  which  the  will  should  operate, 
and  he  may  very  well  have  supposed  that  the  will  referred 
exclusively  to  that    But  even  if  he  had  known  the  contents 
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of  the  will,  I  do  not  think  1  could  draw  from  that  circumstance 
the  inferences  claimed  to  be  deducible  therefrom,  in  the  absence 
of  more  direct  and  positive  testimony  as  to  the  title  of  the 
property  in  dispute. 

As  all  the  property  in  controversy,  so  far  as  the  evidence 
shows,  was  acquired  prior  to  1848,  the  wife  could  have  no 
separate  estate  in  it,  except  by  her  husband  "  divesting  himself 
of  the  property  and  engaging  to  hold  it  as  a  trustee  for  her 
separate  use,"  and  this  must  be  done  "  by  a  clear,  irrevocable 
gift,  either  to  some  person  as  trustee,  or  by  some  clear  and  dis- 
tinct act  of  his  "  {Ryder  agt  HuUe^  24  K  Y,,  379 ;  McLean  agt 
LonglandSf  5  Fes.,  79 ;  Sdwuler  on  Husband  and  Wife,  sea  192 ; 
1  Bishop  on  Law  of  Married  Women^  sec  731). 

I  find  no  evidence  of  any  such  act  on  the  part  of  Mr.  De 
Peyster,  and  am  therefore  constrained  to  hold,  notwithstanding 
the  able  and  ingenious  argument  and  brief  of  the  counsel  for 
the  plaintiff,  that  no  title  has  been  shown,  either  l^al  or  equit- 
able, in  Mra  De  Peyster  or  her  representatives.  It  becomes, 
therefore,  unnecessary  to  consider  the  other  questions  presented 
by  counsel  for  the  defendant  as  to  alleged  defects  in  the  proof 
necessary  to  show  a  cause  of  action  against  the  defendant  either 
individually  or  as  executor. 

The  motion  to  compel  plaintiff  to  elect  between  the  cause  of 
action  against  the  defendant  individually,  and  that  against  the 
defendant  as  executor,  wiU  be  denied,  and  the  complaint  wiU 
be  dismissed,  with  costa 

The  plaintiff  may  submit  requests  to  find  on  or  before  the 
21st  instant  * 

Daniels,  J. — The  division  by  the  testator  of  the  money 
arising  from  the  bond  and  stock  of  the  Peru  Iron  Company,  by 
which  the  amount  was  divided  between  the  pailies  from  whose 
interest  it  arose,  and  the  widow  was  in  effect  credited  with 
$5,511,  is  a  plain  indication  of  the  intention  of  the  testator  to 
hold  such  proceeds,  not  for  the  benefit  of  himself,  but  for  the 
benefit  of  his  widow. 
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It  was  substantially  placing  himself  in  the  situation  and  rela- 
tion of  a  trustee  as  to  these  moneys,  for  the  benefit  of  his  wife, 
as  well  as  to  the  other  two  shares  for  the  benefit  of  the  persons 
entitled  to  the  other  parts  of  the  money.  There  was  the  same 
reason  for  believing  that  he  intended  to  hold  one-third  of  the 
proceeds  for  her,  as  there  was  that  he  intended  to  hold  the  other 
shares,  as  he  did,  for  the  benefit  of  the  other  persons,  to  whom 
two-thirds  of  the  money  was  in  fact  paid  by  him. 

The  same  observations  are  alike  applicable  to  the  sum  of 
$6,000,  received  on  account  of  a  legacy  from  the  Hone  estate, 
which  had  been  bequeathed  to  her. 

The  plaintiflE,  as  executor  of  the  estate  of  the  widow,  was  en- 
titled to  recover  those  moneys,  as  funds  held  in  trust  for  the 
testati-ix  by  her  husband. 

The  judgment  should  be  reversed  and  a  new  trial  ordered. 

I  concur  with  Daniels,  J.,  John  R  Brady. 

Davis,  P,  J.  (dissenting). — This  opinion  of  the  referee  is 
elaborate  and  well  considered,  and  our  own  careful  examination 
of  the  case  has  constrained  us  to  the  conclusion  that  upon  all 
the  questions,  both  of  equity  and  law,  involved  in  the  case,  it  is 
correct  We  accept  it,  therefore,  as  an  accurate  disposition  of 
the  case,  although  we  think,  considering  all  its  circumstances, 
it  would  have  been  as  well  not  to  have  awarded  costs  to  either 
party. 

It  seems  to  us  manifest,  from  the  evidence  in  the  case,  that 
both  Mrs.  and  Mr.  De  Peyster  in  their  life-time  acted  in  refer- 
ence to  her  property,  which  she  had  received  from  the  estate  of 
her  former  husband,  as  though  it  remained  her  own,  and  with 
the  expectation  or  belief  that  the  ultimate  disposition  made  of 
it,  by  her  will,  would  be  valid  and  enforceable  after  the  decease 
of  both.  But  as  she  acquired  and  owned  her  personal  estate 
prior  to  the  act  of  1848,  and  the  other  acts  familiarly  known  as 
the  married  women's  acts,  it  was  not  subject  to  the  provisions 
of  those  acts,  as  is  now  well  settled  by  the  authorities  cited  by 
the  learned  referee ;  and  the  acts  performed  by  Mr.  De  Peyster 
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in  reference  to  it  and  its  managonent  were  Buch  as  at  common 
law  were  sufficient  to  clothe  him  with  the  legal  title,  as  hus- 
band, of  all  the  personal  estate  reduced  to  possession,  and  with 
the  title,  by  survivorship,  of  all  not  reduced  to  actual  possession. 
Their  misapprehension  of  their  rights  cannot  be  held  to  change 
or  affect  the  legal  title  of  Mr.  De  Peyster,  both  during  her  life 
and  after  her  deceasa 

We  think  it  our  duty,  under  the  circumstances,  in  affirming 
the  judgment,  to  do  so  without  costs  of  the  appeal. 

The  judgment  is  accordingly  affirmed,  without  costa 


COURT  OP  APPEALS 
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Beplmdn^  Code  of  OitM  Proeedu/re,  iectunu  1780,  1781,  92128— Baquititu  €fa 
judgm&rU  m  r^fO^n—Oode  of  CivU  Procedure,  sectioru  968,  969,  971,  973* 
1225 — PracUce  in  action  for  specific  performanM. 

Where  plaintiff  brought  an  action  asking  for  the  retom  of,  and  damages 
for  the  retention  of,  certain  valuable  papers,  and  the  case  was  tried  as 
one  of  replevin,  and  the  jury  rendered  a  verdict  for  plaintiff,  awarding 
him  the  title,  and  thereafter  plaintiff  obtained  an  ex  parte  order  for  judg- 
ment, and  that  defendant  deliver  the  papers,  and  that  costs  be  taxed,  and 
on  the  same  day  plaintiff  entered  judgment  for  costs  and  afterwards  the 
Judge  struck  the  costs  from  the  judgment  on  the  ground  that  it  was  an 
action  in  replevin.  On  appeal  from  an  order  made  on  a  motion  of  de- 
fendant to  set  aside  the  order  and  judgment : 

Seld,  that  the  proceedings  were  irregular,  either  as  an  action  of  replevin  or 
in  equity,  to  compel  specific  performance ;  that  the  judgment,  and  order 
for  judgment,  should  be  set  aside,  and  the  case  stand  as  it  was  after  the 
verdict  was  rendered ;  and  if  the  court  desire  to  hear  it  as  an  equitable 
action,  it  might  do  so. 

Decided  January,  1886. 

A,  J,  Vanderpad,  for  appellant,  James  Morgan. 

Marshall  P,  Stafford,  for  respondent,  Andrew  EL  Hammond. 
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Earl,  J. — The  plaintiff  in  his  complaint  alleges  that  on  the 
13th  day  of  May,  1882,  he  delivered  to  the  defendant  a  certain 
written  assignment,  dated  in  the  month  of  April  of  that  year, 
and  executed  by  the  defendant  and  Jane  Matthews,  as  execu- 
tors of  Mason  J.  Matthews,  deceased,  whereby  they  conveyed 
to  him  all  the  interest  of  the  deceased  in  certain  letters  patent 
and  licenses  under  an  assignment  of  letters  patent,  and  also  all 
the  interest  in  any  claim  which  the  defendant  and  Jane  Mat- 
thews, either  by  themselves  or  as  executors,  or  jointly  with  the 
defendant  and  John  Nichol,  had  or  might  have  against  the 
Mechanical  Organette  Company  of  New  York,  or  against  any 
other  parties,  relating  to  or  growing  out  of  the  manufacture 
and  sale  of  mechanical  musical  instruments ;  that  the  assign- 
ment was  delivered  to  the  defendant,  in  trust,  to  be  returned 
to  the  plaintiff,  but  that  the  defendant  failed  and  refused  to  re- 
turn the  same,  although  due  demand  therefor  was  made ;  and, 
further,  that  in  or  about  the  month  of  March,  1882,  a  paper  in 
the  nature  of  a  release  was  executed  by  the  firm  of  Needham  & 
Son  to  the  plaintiff,  whereby  the  plaintiff  was  wholly  released 
from  certain  obligations,  dues  and  contracts  to  and  with  the 
firm,  of  which  release  the  defendant  obtained  possession,  and 
still  retained  possession,  without  right  thereto,  and  in  violation 
of  plaintiff's  right  to  the  possession  thereof,  although  demand 
for  dehvery  to  the  plaintiff  had  been  made  of  defendant  and 
refused ;  that  the  assignment  and  release  were  of  great  value  to 
the  plaintiff,  and  that  the  retentioB  thereof  by  defendant  had 
greatiy  damaged  him ;  and  judgment  was  prayed  that  the  de- 
fendant be  ordered  to  return  the  assignment  and  release  and 
deliver  them  to  the  plaintifE,  and  that  the  plaintiff  have  such 
damage  for  the  retention  thereof  as  a  reference  for  that  purpose 
might  show  that  the  plaintiff  had  suffered,  besides  costs  of  the 
action. 

The  answer  denied  all  the  allegations  of  the  complaint,  except 
that  the  papers  mentioned  therein  had  been  demanded  by  the 
plaintiff.  The  action  was  subsequently  by  tiie  plaintiff  put  upon 
the  special  term  calendar  for  trial,  and  was  stricken  therefrom 


i40  HOWARD'S  PBACTrCE  BEPOBT& 

Hammond  agt  Morgan. 

on  motion  of  defendant's  attorney,  on  the  groxind  that  it  was  at 
law  and  not  triable  thera  The  plaintifiE  then  noticed  the  action 
for  trial  at  a  jury  term  of  the  court,  and*  it  was  brought  to  trial, 
and  appears  to  have  been  tried  as  an  action  of  replevin.  The 
jury  rendered  "  a  verdict  for  the  plaintiff,  and  found  the  title  of 
the  property  in  the  plaintiff,  and  that  he  should  have  the  return 
thereof."  Four  days  after  the  rendition  of  the  verdict  the  plain- 
tiff applied  to  the  judge  who  presided  at  the  trial,  ex  parte, 
without  any  notice  whatever  to  the  defendant,  and  obtained 
from  him  an  order  which  directed  that  the  plaintiff  have  judg- 
ment against  the  defendant,  ordering  him  to  deliver  forthwith 
to  the  plaintiff  the  two  instruments  mentioned  in  the  complaint, 
and  particularly  described  in  the  order,  and  that  plaintiff  have 
judgment  against  the  defendant  for  costs,  to  be  taxed,  and  that 
he  have  execution  therefor.  Thereupon,  on  the  same  day,  with- 
out any  notice  to  the  defendant,  the  plaintiff  entered  judgment 
in  pursuance  of  that  order,  wherein  it  was  adjudged  tod  decreed 
that  the  defendant  deliver  forthwith  to  the  plaintiff  the  two 
instruments  mentioned  in  the  complaint,  and  that  the  plaintiff 
have  judgment  against  the  defendant  for  costs  of  the  action, 
which  had  been  adjusted  at  $210.92,  and  that  he  have  execu- 
tion therefor.  A  motion  was  subsequently  made  by  the  defend- 
ant, among  other  things,  to  strike  the  costs  from  the  judgment, 
before  the  same  judge  who  tried  the  action,  and  he,  seeming  yet 
to  treat  the  action  as  one  in  replevin,  struck  the  costs  from  the 
judgment  on  the  ground  th^t  the  jury  had  not  found  any  value 
to  the  property,  nor  any  damages  for  the  detention  thereof,  and 
that,  therefore,  there  was  no  basis  for  allowance  of  costs,  under 
subdivision  2  of  section  8228  of  the  Code  of  Civil  Procedure^ 
The  defendant  subsequently,  by  permission  of  the  court,  made 
a  motion  to  set  aside  the  order  and  judgment  as  irr^ular  and 
omauthorized,  which  motion  was  denied  at  the  special  term. 
He  then  appealed  to  the  general  term,  and  from  affiimance  there 
to  this  court 

From  the  form  of  the  complaint  it  is  not  certain  whether  the 
action  is  at  law  to  recover  the  possession  of  the  written  instru- 


HOWARD'S  FBACnCB  REPORT&  441 

Hammoiid  agt  Morgan* 

ments  mentioned  in  the  complaint^  or  in  equity  to  compel  the 
defendant  to  specifically  perform,  by  delivering  the  instruments 
to  the  plaintiJOL  It  does  not  seem  to  be  disputed  that,  if  the 
action  was  one  in  replevin,  the  judgment  is  irregular,  because 
it  is  not  such  as  is  prescribed  in  the  Coda  A  judgment  in  re- 
plevin should  award  the  property  to  the  plaintiff,  together  with 
damages  for  its  detention ;  and  in  case  delivery  of  the  properly 
cannot  be  made,  its  value,  as  determined  by  the  jury,  in  lieu 
thereof ;  and  the  judgment  must  be  enforced  by  execution,  and 
not  by  punishment  for  contempt  (Cbdig,  sees.  1730,  1731).  A 
judgment  in  replevin  may  undoubtedly  be  entered,  although 
the  jury  has  not  assessed  any  damages  or  found  the  value  of  the 
property.  In  that  case  the  judgment  would  simply  award  the 
property  to  the  plaintiflE,  to  be  enforced  by  execution ;  and,  if 
the  return  of  the  property  could  not  be  thus  obtained,  the  judg- 
ment would  be  unavailing. 

But  here  the  property  was  not  replevied,  and  it  is  not  now 
claimed  by  the  counsel  for  the  respondent  that  the  action  is  to 
be  treated  as  one  at  law,  for  the  recovery  of  chattels.  If,  on 
the  other  hand,  this  is  to  be  treated  as  an  action  in  equity, 
to  compel  specific  performance  on  the  part  of  the  defendant,  as 
now  claimed  on  behalf  of  the  plaintiff,  then  the  judgment  was 
wholly  unauthorized,  and  the  practice  quite  irregular.  In  that 
event,  the  case  was  properly  noticed  at  the  special  term,  and 
should  there  have  been  tried  before  the  judge,  without  a  jury, 
unless,  at  his  instance,  or  upon  the  motion  of  one  of  the  parties, 
some  or  all  the  issues  were,  ordered  to  be  tried  before  a  jury, 
and  for  tliat  purpose  the  questions  to  be  answered  by  them 
should  have  been  distinctly  framed.  In  such  case  the  issues 
are  sent  to  a  jury  for  the  aid  and  information  of  the  court.  If 
the  facts  thus  submitted  to,  and  answered  by,  the  jury,  together 
with  facts  admitted  by  the  pleadings,  cover  the  whole  case,  so 
that  no  further  facts  need  be  proved  for  the  information  of  the 
court,  motion  may  at  once  be  made  for  judgment  Upon  such 
motion  both  parties  have  a  right  to  be  heard,  and  the  court  may 
VoK  m.  56 
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order  judgment  upon  the  case  as  then  made,  or  it  may  set  aside 
the  findings  of  the  jury,  or  use  some  of  them,  and  it  may  allow 
either  party  to  give  further  evidenca  So,  if  the  motion  foi 
judgment  be  not  at  once  made,  it  must  be  brought  on  upon 
motion,  so  that  both  parties  may  be  heard.  But  if  the  findings 
of  the  jury,  together  with  the  facts  admitted  in  the  pleadings, 
do  not  cover  the  whole  case,  and  other  issues  remain  to  be  tried, 
or  other  facts  requisite  for  equitable  relief  remain  to  be  proved, 
then  the  case  must  be  r^ularly  brought  to  a  hearing  before  the 
court,  when  the  court  may  or  may  not  adopt  the  findings  of  the 
jury,  and  other  facts  may  be  proved ;  and  in  such  case  the  court 
must  make  findings  of  fact  and  law,  to  which  exceptions  may 
be  taken  by  either  party  desiring  to  appeal  Such  is  the  general 
scheme  of  practice  prescribed  by  the  Code,  and  in  this  case 
there  was  no  semblance  of  compliance  with  it  {Code,  sees.  968, 
969,  971,  972,  1225> 

Here  there  was  no  order  sending  issues  for  trial  to  the  jury, 
and  no  questions  or  issues  were  framed ;  no  proof  was  subse- 
quently taken  before  the  court,  and  no  notice  was  given  to 
defendant's  attorney  of  the  application  for  the  order  and  judg- 
ment But  if  we  assume  that  the  verdict  of  the  jury  may 
stand,  as  no  objection  was  made  to  the  mode  of  trial,  or  to  the 
verdict,  then  what  did  it  determine?  Simply  that  the  plaLatiff 
owned  the  instruments,  and  that  the  defendant  wrongfully  de- 
tained them.  These  findings,  so  far  as  they  went,  were  ample 
for  an  action  of  replevin ;  but  were  they,  without  more,  suf- 
ficient for  the  equitable  relief  awarded  ?  The  ordinary  remedy 
of  a  party  against  one  who  has  wrongfully  converted  and 
wrongfully  detains  his  chattels  or  ohoses  in  action  is  by  an 
action  of  trover  or  replevin ;  but  in  peculiar  cases,  where  from 
the  nature  of  the  case  or  of  the  property  detained  neither  of 
such  actions  will  give  proper  or  sufficient  relief,  an  equitable 
action  may  be  instituted  for  the  specific  delivery  of  the  prop- 
erty, and  judgment  in  such  an  action  may  be  enforced  by 
.  punishment  for  contempt     But,  before  the  equitable  relief  can 
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be  granted,  the  &cts  conferring  equity  jurisdiction  should  be 
•allied,  and  must  be  proved  {Pom,  Eq.  Jur.^  sees,  177,  1402). 

Here,  after  the  rendition  of  the  verdict,  the  court  could  have 
taken  further  proof,  if  necessaiy,  and  could  thus,  after  hearing 
the  parties,  have  given  judgment  based  upon  its  findings  of  fact 
and  law,  including  the  findings  of  the  jury.  We  think,  there- 
fore, that  the  order  for  judgment,  and  the  judgment,  should  be. 
*»set  aside,  and  that  the  case  will  stand  where  it  stood  after  the 
"verdict ;  and,  if  the  court  shall  then  treat  this  as  an  equitable 
action,  it  may  hear  the  parties ;  and,  if  further  proof  be  offered 
or  needed,  can  take  it,  and  then  render  the  proper  judgment 

We  do  not  determine  whether  this  should  be  treated  as  an 
."action  at  law  or  in  equity.  We  leave  such  detennination  to 
^the  court  below.  All  we  now  determine  is  that  the  order  and 
judgment  should  not  have  been  made  without  notice  to  and 
hearing  of  the  defendant,  and  probably  without  further  proof 
and  findings  of  fact  and  law  by  the  judga  The  defendant  did 
not  have  a  remedy  for  the  error  or  irregularity  he  complains  of 
by  an  appeal  from  the  order  or  judgment  His  only  remedy 
was  by  motion. 

The  orders  of  the  general  and  special  terms  should  be  re- 
versed, and  the  order  and  judgment  should  be  vacated,  and  the 
■case  remitted  to  the  special  term  of  the  court  below  for  further 
action  therein;  and  the  defendant  should  have  costs  of  the  ap- 
peal to  the  general  term  and  to  this  court,  and  ten  dollars  costs 
of  motion. 

All  concur,  except  MttJjIPB,  J.,  absent 
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SUPREME  COURT. 

Mabgabet  Boyle  and  others,  respondents,  agt  Sabra  Lawton 

and  others,  appellants. 

Costs — Action  to  recover  damages  for  an  alleged  trespass  upon  lands — When 
plaintiffif  entitled  to  costs  on  the  ground  that  title  to  real  estate  urns  put  in  issue 
by  the  pleadings,  although  the  recovery  is  but  ten  dollars — Complaint  — 
Answer, 

In  an  action  for  damages  for  an  alleged  trespass  upon  lands,  where  the 
plaintiffs  were  M.  B.,  the  widow  of  P.  B.,  deceased,  and  four  infant  chil- 
dren, and  heirs  of  deceased,  who  sued  by  guardian,  the  complaint  alleged 
that  the  widow  had  a  dower  Interest  in  the  premises  in  question,  and  that 
the  infants  were  owners  of  the  premises  as  tenants  in  common,  subject  to 
the  dower  interest  of  the  widow.  It  also  alleged  that  all  the  plaintiffs 
were  in  possession  of  the  premises  at  the  time  of  the  alleged  trespasses. 
The  answer  contained  a  general  denial  of  the  allegations  of  the  complaint^ 
except  as  admitted,  and  alleges,  for  a  further  defense,  that  one  of  defend- 
ants was  the  lessee  of  certain  premises  in  the  same  town  as  the  premises 
claimed  by  the  plaintiffs,  and  that  the  house  mentioned  in  the  complaint 
stood  on  the  premises  of  the  defendant,  and  that  she  removed  it  from  her 
own  premises,  as  she  had  a  right  to  do. 

MUd,  that  the  allegations  thus  referred  to  directly  put  in  issue  the  titie  to  the 
locus  in  quo,  and  entitied  the  plaintiffs  to  costs. 

ISTot  only  does  the  complaint  allege  title  in  the  infant  plaintiffs,  subject  to 
the  dower  interest  of  the  widow ;  but  the  answer  takes  issue  with  that  alle- 
gation, first^  by  denying  it,  and,  secondly,  by  alleging  title  ia  the  defendant 
as  lessee  of  the  soil  on  which  the  house  stood,  the  removal  of  which  was- 
one  of  the  trespasses  alleged. 

Mfth  Department^  General  Term^  January^  1886. 

Before  Smith,  P.  J.^  Bradley  and  Babkeb,  JJ. 

Appeal  from  an  order  of  the  Cattaraugus  special  tenn  deny- 
ing defendants'  motion  to  set  aside  the  taxation  and  allowance 
of  costs  to  the  plaintifEs,  and  to  tax  and  alloV  costs  to  the  de- 
fendants. 
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Boyle  agt  Lawton. 

■ — - — — ^— ^ 

Johnson  Jb  Markham,  for  appellantEL 
Ansley  <t  Davie^  tor  lespondentEL 

Smith,  P.  J. — The  action  is  to  recover  damages  for  an 
•alleged  trespass  upon  landa  The  plaintife  recovered  a  verdict 
of  ten  dollara  The  plaintiffs  claim  to  be  entitled  to  costs  on 
the  ground  that  the  title  to  real  estate  was  put  in  issue  by  the 
pleadings,  and  that  claim  presents  the  only  question  in  the  casa 

The  plaintiffs  are  Margaret  Boyle,  the  widow  of  Peter  Boyle, 
deceased,  and  four  infant  children  and  heirs  of  said  deceased, 
who  sue  by  guardian.  The  complaint  alleges  that  the  widow 
has  a  dower  interest  in  the  premises  in  question  and  that  the 
infant  plaintiffs  are  the  owners  of  said  premises,  as  tenants  in 
common,  subject  to  the  dower  interest  of  the  widow.  It  also 
alleges  that  all  the  plaintiSs  were  in  possession  of  the  premises 
.at  the  time  of  the  alleged  trespassea  It  further  alleges  that  the 
defendants  entered  upon  the  said  premises,  with  force  and  arms, 
and  broke  and  tore  down  the  fence  around  the  same ;  pulled 
down  and  destroyed  a  certain  house  situate  thereon ;  broke  up 
and  destroyed  a  large  quantity  of  lumber,  and  destroyed  the 
trees  and  shrubbery  growing  upon  said  prefnises,  to  plaintiff' 
damage,  &a  The  answer  contains  a  general  denial  of  the  alle- 
gations in  the  complaint,  except  as  admitted,  and  alleges,  for  a 
further  def dtise,  that  the  defendant  Sabra  Lawton  was  the  lessee 
of  certain  premises  in  the  same  town  as  the  premises  claimed 
by  the  plaintiffs,  and  that  the  house  mentioned  in  the  complaint 
stood  on  the  premises  of  the  defendant,  and  that  she  removed  it 
from  her  own  premises,  as  she  had  a  right  to  da 

The  allegations  thus  referred  to  very  distinctly  put  in  issue 
the  titie  to  the  locus  in  quo.  Not  only  does  the  complaint 
allege  title  in  the  infant  plaintiff,  subject  to  the  dower  interest 
-of  the  widow,  but  the  answer  takes  issue  with  that  allegation, 
first,  by  denying  it,  and  secondly,  by  allying  titie  in  tiie  de- 
fendant, Sabra  Lawton,  as  lessee,  of  the  soil  on  which  the  house 
38tood,  the  removal  of  which  was  one  of  the  trespasses  alleged. 
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The  oonnsel  for  the  appellaats  contends  that  as  the  widow,  as 
dowress,  had  no  interest  in  the  real  estate,  and  could  not  reooyer 
in  the  action,  except,  possibly,  for  injuries  to  the  possession, 
and  as  the  heirs  joined  with  the  widow  as  plaintiff  they  are 
limited  in  their  right  of  lecoveiy,  to  such  grounds  of  action 
as  they  had  in  common  with  her;  that  is,  to  injuries  to  the- 
possession. 

It  is  true,  that  until  assignment  of  her  dower,  the  widow 
could  not  recover  for  injuries  to  the  inheritance^  But  the  alle- 
gation of  title  in  the  infant  plaintiffs,  subject  to  the  dower  right 
of  the  widow,  is  not  cut  down  or  qualified  by  the  fact  that  the 
widow  is  joined  with  them  as  a  plaintifL  The  only  conse- 
quence at  most  is,  tUat  so  far  as  injuries  to  the  freehold  are- 
concerned  she  was  improperly  joined.  But  the  misjoinder  was, 
not  objected  to  by  demurrer  or  answer,  and  was,  therefore, 
waived  {Code  Oiv.  Pro.,  sec  499). 

The  defendants,  by  their  answer,  compelled  the  infant  plain-, 
tifis  to  establish  title  in  themselves  in  order  to  recover  for  the  • 
alleged  injuries  to  the  freehold,  beyond  the  infraction  of  their- 
possessory  righta 

The  order  should  be  affirmed,  with  ten  dollars  costs  and  dis- . 
bursementa 

Babkeb  and  Bbadlet,  JJ.,  concur;  Hatqht,  J.,  not  sitting.^ 

So  ordered. 


COURT  OF  APPEALS. 
Oneida  Couktt  Bank  agt  Hebbenben  and  others. 

Aation — In  UnUed  Statescourt  nohar  to  another,  in  a  state  court — OonourrmUy 

remecUee —  When  a  plaint^  entitled  to. 

That  an  action  upon  contract  is  pending  in  the  United  States  court,  is  no  barr 
to  another  action  in  a  state  court  to  enforce  the  same  cause  of  action. 
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Oneida  Ck>imty  Bank  agt  Heirenden. 

Decided  January^  1886. 

James  &,  Shermany  for  appellant 

Nicholas  K  Keman^  for  respondent 

Danforth,  J, — The  question  upon  this  record,  stated  most 
favorably  to  the  appellant,  is  whether  the  pendency  of  an  action 
upon  contract  in  the  United  States  circuit  court  is  good  ground 
for  setting  aside  the  service  of  a  summons,  issued  in  a  court  ol 
this  state,  to  enforce  the  same  cause  of  action.  As  to  it,  the 
courts  below  have  differed.  We  agree  with  the  general  term. 
At  common  law  the  pendency  of  another  suit  for  the  same 
cause  could,  at  most,  only  be  pleaded  in  abatement ;  but,  where 
the  former  action  is  in  a  court  of  the  United  States  or  a  sister 
state,  it  is  no  stay  or  bar  to  a  suit  in  the  courts  of  this  stata 
A  recovery  in  one  might  be  pleaded  to  the  further  continuance 
of  the  other ;  but,  until  that  was  obtained,  both  might  proceed  to  . 
judgment  and  execution,  when  a  satisfaction  of  either  would 
require  a  discharge  of  the  other  (  WaJsk  agt  Durkin^  12  Johns,^ 
99 ;  MikJieU  agt  Bunce^  2  Paige,  620),  and  the  rule  is  the  same 
since  the  Code  (Barrows  agt  Miller^  5  How.  JPr.^  51 ;  Cook  agt 
LUchfield,  5  Sandf,,  380) 

That  the  first  action  was  commenced  in  a  state  court  by  ser- 
vice upon  one  of  several  joint  contractors,  and  removed  by  him  , 
into  the  United  States  court,  and  the  second  action  afterwards  . 
commenced  by  the  service  of  a  summons  upon  a  different  de- 
f aidant, cannot  relieve  that  defendant     The  plaintiff  is  entitled  '. 
to  all  the  remedies  provided  by  law  for  the  collection  of  its  debt^ 
and  need  not  be  satisfied  until  it  has  had  such  a  judgment  as  . 
will  bind  the  defendants  individually  as  well  as  jointly.     It 
might  perhaps  proceed  in  the  same  suit  against  the  other  defend- 
ants {U.  &  R  S,j  sec  689,  subd  2)  in  the  state  court,  or,  after 
judgment  against  all  in  such  form  as  would  bind  the  joint  prop- 
erty, take  proceedings  to  chaise  the  defendants  not  personally 
summoned     It  was  not  bound  to  do  either,  but  might,  as  in  ^ 
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this  instance,  commence  a  new  action  {Lane  agt  Salter^  51  K  71, 
1 ;  Money  agt  Trdcey^  92  id,  581). 

We  think  the  order  appealed  from  should  be  affirmed. 

All  concur,  except  Milleb,  J.,  absent 


SUPREME  COURT. 

The  Hebrew  Free  School  Association  op  the  City  op 
New  York  agt  The  Mayor,  &c.,  of  New  York  and 
otheia 

SkAoppd  cf Judgment — ejfiect  €f judgment  uJUoh  stands  unrevened,  uihen  flooded 
in  a  proceedir^  hetioeen  tame  parties,  and  wkieh  eovers  ail  the  ekums  made  bjf 
thepUUnUff. 

As  to  all  matters,  either  of  fact  or  law,  which  legally  might  have  been  and 
actoally  were  litigated  in  an  action  or  special  proceeding  between  the  same 
parties,  in  a  court  of  competent  jurisdiction,  the  judgment  rendered 
therein  is  binding  and  conclusive  in  all  litigations  between  the  same 
parties. 

Where  a  former  judgment  between  the  same  parties  is  given  in  evidence  in 
a  case  on  trial  before  a  judge  at  special  term,  which  judgment  covers  aU 
the  claims  made  by  the  plaintiff  in  such  case,  it  is  conclusive  on  the  trial 
Judge. 

Special  Term,  February,  1886. 

Tms  action  was  brought  to  restrain  defendants  from  collect- 
ing taxes  imposed  upon  premises  in  the  city  of  New  York, 
occupied  by  plaintiff  for  a  school,  and  to  have  said  taxes 
adjudged  illegal  and  void. 

This  was  a  retrial  of  the  action,  a  new  trial  having  been 
•ordered  by  the  court  of  appeals,  upon  reversing  a  former  judg- 
ment in  favor  of  the  plaintiff,^ 

A.  D.  Sanger,  for  plaintiff 

D.  J.  Dean,  for  defendant 
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Van  Voest,  J,  — When  this  case  was  in  the  csourt  of  appeals 
that  court  declined  to  pass  upon  the  question  as  to  whether  the 
defendants  were  not  estopped  by. the  judgment  of  this  court  in 
tlie  action  between  the  same  parties  ior  the  taxes  of  the  years 
1869  and  1870,  for  the  reason  that  the  judgment  had  not  been 
pleaded  or  given  in  evidence  in  the  case  before  it  {Hebrew  Free 
School  Association  agt  Mayor ^  etc,  99  iVI  !K,  488). 

The  opinion  of  the  genei'al  term  affirming  that  judgment  was 
adopted  as  the  opinion  of  this  court  in  the  present  case,  and,  as 
the  court  of  appeals  says  in  its  judgment,  "covers  all  the  claims 
made  by  the  plaintifiE." 

That  judgment  has  been  pleaded  and  has  been  given  in  evi- 
dence in  the  case  before  me,  and  if  it "  covers  all  the  claims 
made  by  the  plaintifi,*'  I  do  not  see  but  that  it  is  decisive,  at 
least  in  so  far  as  I  am  concerned. 

The  court  of  appeals,  in  a  late  case  {Leatnti  agt  WolcoU,  95 
iV;  Y.y  212),  in  an  action  brought  for  the  construction  of  a  will, 
declined  to  pass  upon  the  questions  raised,  for  the  reason  that 
in  an  action  of  partition  between  the  same  parties  the  validity 
of  the  same  wUl  had  been  disposed  of,  the  court  of  appeals 
holding  that  "  whatever  may  be  the  rule  as  to  such  matters  as 
might  have  been,  but  were  not  litigated  in  a  prior  action,  it  is 
well  settled  that  as  to  all  matters,  either  of  fact  or  law,  which 
legally  might  have  been  and  actually  were  litigated  in  an  action 
or  special  proceeding  between  the  same  parties,  in  a  court  of 
competent  jurisdiction,  the  judgment  rendered  therein  is  bind- 
ing and  conclusive  in  aU  litigation  between  the  same  parties." 

Considering  the  questions  now  raised  to  have  been  distinctly 
passed  upon  in  the  case  between  the  same  parties  {reparted  in 
4  jETwn,  446),  it  is  for  the  general  term  to  decide  to  what  extent, 
if  any,  that  judgment  is  affected  by  this  subsequent  case  in  the 
court  of  appeals.  That  judgment  stiU  stands  unreversed,  and 
its  effect  as  an  estoppel  yet  remains  to  be  determined.  I  hold 
it  to  be  conclusive  here.     The  plaintiff  must  have  judgment 

Vol.  m.  57 


M  I 
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Ifierchants'  National  Bank  agt  flhfle.han, 


COUET  OF  APPEALSu 

Mbeohaotb'  National  Bank  op  New  York  agt  Sheehan 

and  another. 

Chde  of  OivU  Proe^ure,  section  870 — BxaminaHon  of  dtfendani  by  pUUniif 

btfore  mit  brought  authorised  by  this  eecHon, 

Under  section  870  of  the  Code  of  Civil  Procedure,  an  order  may  be  granted 
to  the  plaintiff  for  the  purpose  of  examining  a  person  against  whom  he 
proposes  to  bring  an  action,  but  the  granting  of  such  order  is  entirely  in 
the  discretion  of  the  court 

Decided  Ja/nuary^  1888. 

2L  J.  Scardan,  for  appellants. 

G.  Zabrishiej  for  respondent 

Andrews,  J. — The  question  on  this  appeal  depends  upon 
the  construction  of  section  870  of  the  Code,  which  is  as  follows : 

"  The  deposition  of  a  party  to  an  action  pending  in  a  court  of 
record,  or  of  a  person  who  expects  to  be  a  party  to  an  action* 
about  to  be  brought  in  such  a  court,"  &a,  "may  be  taken  at 
his  own  instance,  or  at  the  instance  of  an  adverse  party,  or  of  a 
oo*plainti£E  or  co-defendant,  at  any  time  before  the  trial,  as  pre- 
scribed  in  this  section." 

The  question  presented  is  whether  this  section  authorizes  an 
order  for  the  examination  of  a  person  against  whom  an  action 
is  about  to  be  brought,  upon  the  application  of  the  person  who 
is  about  to  bring  such  action,  but  before  it  has  been  actually 
commenced. 

The  section  is  obscure,  and  its  interpretation  is  by  no  means 
clear.  The  deposition  to  be  taken  is  of  the  person  "  who  ex- 
pects to  be  a  party."  A  person  who  contemplates  bringing  an 
action  expects  to  be  a  party  thereto,  and  it  seems  to  be  clear 
that,  xmder  the  section,  he  can  procure  his  own  testimony  to 
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be  perpetuated.  The  person  against  whom  the  action  is  to  be 
brought  may  expect  to  be  sued  A  suit  may  have  been  threat- 
ened, or  he  may  know  that  a  cause  of  action  has  accrued  agrrnst 
him,  or  that  a  liability  is  claimed,  likely  to  result  in  htigatioa 
Is  the  remedy  given  by  this  section  available  to  either  of  the 
persons  so  situated,  and  may  an  order  be  granted  before  suit 
brought,  upon  the  application  of  either,  for  the  examination  of 
his  adversary?  Considering  this  section  alone,  the  most  natural 
meaning  would  seem  to.be  that  a  person  who  expects  to  become 
or  to  be  made  a  party  to  an  action,  may,  on  his  own  applica- 
tion, have  his  deposition  taken  in  anticipation  of  the  actual 
commencement  of  the  suit,  and  that  the  words  ''or  at  the 
instance  of  an  adverse  party"  only  apply  when  the  person 
seeking  the  examination  of  his  adversary  is  a  party  to  a  pend- 
ing action.  The  change  of  phraseology  by  the  substitution  of 
the  word  "  party  "  in  the  second  clause,  for  the  word  "  person  '* 
in  the  first  clause,  gives  some  force  to  this  construction.  But 
section  879  seems  to  render  it  clear  that  a  proceeding  under 
section  870  may  be  instituted  by  an  adverse  party  against  the 
other,  although  no  suit  has  been  commenced,  but  is  only  con- 
templated. That  section  provides  that  certain  specified  sections 
for  the  punishment  of  contumacious  witnesses  shall  apply  "  to 
the  exammation  of  a  party  or  a  person  expected  to  be  an  ad- 
verse party."  It  would  be  absurd  to  provide  for  the  punish- 
ment of  a  person  who  sought  to  perpetuate  his  own  testimony. 
The  section  plainly  was  intended  to  provide  for  the  case  of  a 
contumacious  witness,  expected  to  be  made  a  party  to  an  action, 
whose  examination  was  sought  by  his  adversary. 

On.the  whole,  we  are  of  opinion  that  the  order  issued  in  this 
case,  on  the  appHcation  of  the  bank,  for  the  examination  of 
Sheehan,  against  whom  the  bank  was  about  to  commence  an 
action,  was  authorized,  and  that  he  was  in  contempt  for  dis- 
obeying it  The  bank  might  have  commenced  its  action,  and 
then  have  procured  an  order  for  the  examination  of  the  d^end- 
ant  The  granting  of  an  order  in  such  a  case  as  this,  before 
suit  brought,  upon  the  application  of  the  proposed  plaintifE,  is 
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within  the  discretion  of  the  court,  but  it  can  rarely  happen  that 
justice  will  be  promoted  by  granting  an  order  on  the  applica- 
tion  of  a  proposed  plaintiff,  before  the  commencement  of  an 
action ;  and  the  practice,  unless  carefully  guarded,  may  lead  to 
great  abusa 

The  order  should  be  aflSrmed. 

All  concur. 


GOUET  OF  APPEALS. 

Peoplb  ex  reL  Supebvisors  op  Ulster  County  agt  Common 

Council  of  the  City  of  Kingston. 

Tcusation  —  Ootts  on  appeal  from  equalieation  of  valuatiojis — By  whom  paid — 
Board  of  gupervisors  power  to  audit  meh  costs — Practice — Demand  for  Jiear- 
ing — Mandamus — Authority  cf  hoard  qf  supervisors  to  obtain — Neglect  i» 
levy  equivalent  to  ritual  to  pay. 

Where  the  board  of  supervisors  of  Ulster  county  audited  a  bill  for  costa 
and  expenses  of  an  appeal  to  the  state  assessors,  by  the  supervisors  of  the 
city  of  Kingston,  from  the  equalization  of  valuations  against  that  city, 
alUiough  requested  by  the  latter  to  wait  until  they  could  be  heard  on  the 
matter ;  and  the  city  of  Kingston  obtained  a  writ  of  cerUoraH  to  review 
the  proceedings,  which  was  dismissed,  and  on  the  defendants  failing  to 
levy  the  tax  necessary  to  pay  the  bills,  an  order  for  a  viandamus  was 
granted  at  special  term  to  compel  them  to  do  so,  and  affirmed  at  general 
term.    On  appeal  from  order  at  general  term  of  affirmance  : 

EMt  that  the  order  granting  the  mandamus  was  proper  and  should  be 
affirmed. 

Where  an  appeal  from  equalization  of  valuations  is  sustained,  the  costs  must 
be  assessed  to  the  wards,  towns  and  cities  in  the  county  other  than  the 
appellant,  but  If  it  be  not  sustained,  then  they  must  be  borne  by  the  town, 
ward  or  city  appealing. 

The  legislature  has  the  power  to  constitute  the  board  of  supervisors  a  board 
to  audit  the  exx)en8es  against  the  city,  and  the  latter  did  not  come  within 
the  statute  prohibiting  a  judge  from  sitting  in  a  case  in  which  he  is  a 
party  or  is  interested. 

Where  the  city  supervisors  did  not  make  a  demand  for  a  hearing  untfl 
Just  before  the  time  for  the  adjournment,  they  having  knowledge  of  the 
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matter  for  some  time  before,  no  legal  right  was  invaded  by  the  denial  of 

the  application  for  delay. 
The  board  of  supervisors  had  an  interest  to  enforce  the  collection  against 

the  city,  and  although  it  did  not  directly  authorize  its  attorney  to  procure 

'&  mandamus,  its  general  retainer  ''in  all  matters  in  litigation,"  and  the 

appointment  of  the  committee,  conferred  ample  authority  to  uphold  this 

proceeding. 
The  omission  of  the  dty,  while  laying  other  taxes,  to  include  these  items, 

was  equivalent  to  a  refusal  to  pay  it  after  the  proceedings  taken. 

Decided  Janua/ry^  1886. 

The  order  whicli  is  the  subject  of  this  appeal  affirmed  an 
order  of  the  special  term  in  mandamus  proceedings,  instituted 
December  6,  1884,  commanding  the  common  council  of  the 
city  of  Kingston  to  levy  and  collect  upon  the  taxable  property 
of  the  city  the  sum  of  $18,808.07,  audited  by  the  board  of 
supervisors  December  8,  1888,  for  costs  and  expenses  incurred 
by  the  board  on  an  appeal  to  the  state  assessors,  taken  by  the 
supervisors  of  the  city  of  Eangston,  November  28,  1882,  from 
the  equalization  of  the  valuation  of  the  real  and  personal  prop- 
erty of  the  several  towns  and  wards  in  the  county  of  TJlster, 
made  by  the  board  of  supervisors  at  its  annual  session  in  that 
year.  The  appeal  came  on  to  be  heard  before  the  state  assessors, 
and  was  dismissed  November  16,  1888.  The  board  of  super- 
visors, on  the  29th  of  November,  1882,  after  said  appeal  was 
taken,  appointed  a  committee  to  take  chaige  of  the  interests  of 
the  board  on  the  appeal,  with  power  to  employ  counsel  and  such 
clerical  and  other  assistance  as  the  committee  should  deem 
necessary,  and  take  such  measures  as  their  counsel  might 
advise  or  as  they  should  deem  meet  and  proper  in  the  premises: 
Pursuant  to  this  authority  counsel  were  employed,  and  upon 
their  advice  the  committee  caused  abstracts  to  be  made  of  all 
conveyances  recorded  in  the  clerk's  office  of  Ulster  county  for 
the  period  of  five  years,  commencing  January  1,  1878,  stating 
the  consideration  named  in  each  case.  The  expense  of  obtain- 
ing these  abstracts  exceeded  $2,000.  The  committee,  also,  by 
advice  of  their  counsel,  caused  an  appraisal  to  be  made  of  each 
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parcel  of  land  of  which  there  was  a  several  ownership  in  the 
oonnty  of  Ulster,  by  appraisers  appointed  bj  them  for  each 
town  and  ward  in  the  county  (there  being  sixty-three  appraisers 
in  all),  at  an  expense  of  $9,570.03.  Other  expenses  were 
incurred  for  clerical  and  other  work,  stenographer's  fees, 
house  hire,  printing,  &a,  including  the  sum  of  $1,227.84  for 
special  services  of  persons  who,  at  the  time,  were  members  of 
the  board  of  supervisors.  The  aggregate  expenses,  including 
therein  $4,500  for  services  of  counsel,  as  audited  by  the  board 
of  supervisors  December  3,  1883,  after  the  decision  of  the  state 
assessors,  amounted  to  the  sum  of  $21,446.99. 

The  town  of  Marbletown  also  appealed  from  the  equalization 
of  1882,  which  appeal  was  taken  at  the  same  time  as  the  appeal 
by  the  city  of  Kingston,  and  the  two  appeals  were  carried 
along  concurrently,  and  were  heard  together  by  the  state  asses- 
sors, with  the  same  result  in  each  case.  The  board  of  super- 
visors, upon  auditing  the  costs  and  expenses  as  above  stated, 
apportioned  them  as  between  the  town  of  Marbletown  and  the 
city  of  Kingston,  upon  the  basis  of  the  total  equalized  valu- 
ation of  the  town  and  city  respectively;  the  sum  of  $18,337.18 
being  apportioned  as  the  share  of  the  city  of  Kingston,  and  the 
sum  of  $3,109.81  as  the  share  of  Marbletown. 

Prior  to  the  decision  of  the  state  assessors,  the  board  of 
supervisors  and  the  city  of  Kingston  respectively  submitted  to 
the  assessors  a  statement  in  detail  of  the  expenses  incurred  by 
each.  The  statement  of  the  board  of  supervisors  corresponded 
in  the  aggregate  with  the  sum  as  audited  December  3,  1883,  to 
wit)  $21,446.99,  and  the  expenses  incurred  by  the  city,  as  pre- 
sented to  the  assessors,  amounted  to  about  the  sum  of  $18,800. 
Prior  to  the  audit,  and  on  the  21st  of  November,  1883,  the 
board  of  supervisors  (being  then  in  session)  appointed  a  com- 
mittee to  examine  the  bills  «of  expenses  incurred  by  the  board 
on  the  appeals  in  the  equalization  proceedings,  and  to  report. 
The  bills,  prior  to  that  time,  had  been  duly  verified  by  the 
several  claimants,  and  presented  to  Hae  state  assessors,  and  had 
been  certified  as  correct  by  the  committee  originally  appointed 
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to  act  in  belialf  of  the  board,  and  it  appears  by  tmcontradicted 
evidence  that  the  supervisors  of  Kingston  and  the  counsel  for 
the  city,  as  earlj  as  on  the  18th  of  November,  1883,  "were 
informed  of  the  amount  of  expenses  claimed  to  have  been 
incurred  by  the  board  of  supervisors.  On  the  Ist  of  December, 
1888,  the  counsel  for  the  city  notified  the  committee  appointed 
November  21,  1888,  that  the  city  desired  to  be  heard  upon  the 
matter  of  the  audita  and  to  give  testimony  in  respect  to  the 
bills  presented.  On  the  8d  of  December,  1888,  the  committee 
reported  to  the  board,  and,  on  the  report  being  read,  the  supers 
visors  of  Elingston  requested  the  board  to  postpone  the  consid- 
eration until  the  next  day,  in  order  to  give  them  time  to  examine 
the  bills  and  make  such  objections  as  they  might  desire.  The 
board,  however,  proceeded  to  act  upon  the  report,  and  made  the 
audit  as  before  stated.  No  specific  objections  were  made  by 
the  supervisors  of  Eangston  to  any  of  the  itema  It  appears 
that  it  was  the  practice  of  the  board  of  supervisors  at  its  annual 
session  to  adjourn  from  the  6th  of  December  to  the  16th,  to 
enable  the  derk  to  prepare  the  tax  warrants  for  delivery  to  the 
proper  officera  The  return  of  the  board  of  supervisors  in 
the  certiorari  proceedings,  hereafter  referred  to,  and  which  is 
in  evidence  in  the  case,  states  that  the  application  for  delay 
was  regarded  as  not  having  been  made  in  good  faith,  but 
to  prevent  the  auditing  of  the  bills  at  that  session  of  the 
board.  On  the  7th  of  December,  1888,  the  city  of  Kingston 
procured  a  writ  of  certiorari  to  be  issued  to  review  the 
proceedings  of  the  board  of  supervisors  upon  the  matter 
in  question.  The  affidavits  used  on  the  application  for  the 
writ  show  that  the  supervisors  of  Elingston,  at  that  time,  had 
full  knowledge  of  the  contents  of  the  bills.  The  board  of  super- 
visors made  return  to  the  certiorari^  and  it  was  dismissed  by  the 
supreme  court,  May  81, 1884  An  appeal  was  taken  by  the 
city  to  the  court  of  appeals,  and  that  court,  having  intimated 
on  the  aigument  that  the  order  in  the  form  in  which  it  was 
made  was  not  appealable,  permitted  the  appeal  to  be  withdrawn, 
with  a  view  to  an  application  to  the  court  below  for  an  amend- 
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ment  of  the  order,  which  application,  however,  on  being  made, 
was  denied.  Subsequentlj,  and  on  December  4,  1881,  the 
prior  litigation  having  been  ended,  the  board  of  supervisors, 
bj  resolution,  directed  that  so  much  of  the  sum  of  $21,446.99 
originallj  audited  as  was  audited  to  persons  who  were  supei> 
visoiB,  viz.,  $1,246.09,  be  levied  and  assessed  on  the  county  out- 
side of  Marbletown  and  E^ingston,  and  that  of  the  balance  of 
said  amount,  $17,271.77,  with  interest,  making  in  all  $18,808.07, 
^  be  raised,  levied  and  assessed  "  upon  the  taxable  property  of 
the  city  of  Kingston,  and  be  paid  to  the  treasurer  of  the  county. 
This  sum  was,  on  the  6th  of  December,  1884,  included  in  the 
schedule  of  amounts  to  be  raised  for  state  and  county  expenses 
by  the  city  of  Eangston,  and  delivered  by  the  board  of  super- 
visors to  the  defendant  on  the  same  day.  The  common  council 
directed  the  raising  of  the  amounts  of  the  other  items  in  the 
schedule,  but  omitted  to  take  any  action  in  respect  to  this  item. 
The  mandamus  proceedings  were  commenced  December  6, 1886. 
It  is  claimed  that  they  were  instituted  without  the  authority  of 
the  board  of  supervisora 

John  J.  Lmaon^  for  appellant 

AUan  R  Parker^  iar  respondent 

Akdbicws^  J, — The  order  made  by  the  general  term  on  the 
return  to  the  writ  of  cerHorari  was  not  res  adjudicata  as  to 
the  validity  of  the  assessment  It  did  not  affirm  or  reverse  the 
proceedings,  but  dismissed  the  writ  The  allowance  or  refusal 
of  a  common-law  certiorari  rests  in  the  so\md  discretion  of  the 
court  The  <^iflmifl«ft.1  of  the  writ  was  an  exercise  of  this  dis- 
cretion ;  and  the  character  of  the  order,  as  a  discretionary  one, 
is  not  altered  by  the  fact  that  the  court,  in  its  opinion,  ex- 
amiued  the  proceedings,  and  considered  them  regular  {People 
agt  SUlwdl,  19  K  Z,  680;  People  agt  HiU,  68  id.,  647;  Pe^ 
agt  Board  of  Com're^  Ac,  82  i!dL,  606).  It  is  claimed  in  behalf 
of  the  city  of  Kingston,  that  the  statutes  regulating  appeals  to 
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tihe  state  assessors,  from  the  equalization  of  the  board  of  super- 
visors, does  not,  on  the  appeal  being  dismissed,  authorize  the 
charging,  against  the  town,  cily  or  ward  appealing,  the  costs 
and  expenses  incurred  by  the  board  of  supervisors  in  defending 
the  appeal  This  depends  upon  the  construction  of  the  statutes 
regulating  this  proceeding.  The  right  of  appeal  from  an  equali- 
zation made  by  a  board  of  supervisors  was  first  given  by  chap- 
ter 812  of  the  Laws  of  1859.  Under  that  act  an  appeal  was 
authorized  to  be  taken,  by  the  supervisors  of  any  town,  city  or 
ward,  to  the  state  comptroller,  who  was  authorized  to  determine 
what  reductidki,  if  any,  ought  to  be  made  from  the  valuation 
fiixed  by  the  board  of  supervisors,  of  the  property  of  the  town, 
dty  or  ward  {fee  18).  No  provision  was  made  in  this  act  for 
costs  to  either  party.  The  act  of  1869  was  first  amended  by 
chapter  827  of  the  Laws  of  1878.  This  last  act  added  a  section 
to  the  original  act  as  follows : 

''Sea  16.  Whenever  an  appeal  shall  not  be  sustained,  the 
costs  and  expenses  arising  therefrom  and  connected  therewith 
shall  be  made  a  charge  upon  the  town,  city  or  ward  so  appeal- 
ing, which  shall  be  audited  by  the  board  of  supervisors,  and 
levied  upon  the  taxable  property  in  said  town,  city  or  ward." 

This  provision  remained  unchanged  up  to  the  time  of  the 
audit  in  questioa  It  will  be  observed  that  the  act  of  1878 
made  no  provision  for  costs  and  expenses  in  case  the  appeal 
was  sustained.  This  was  first  provided  for  by  chapter  861  of 
the  Laws  of  1874,  which  added  a  clause  to  section  16  making 
it  the  duty  of  the  comptroller,  in  case  the  appeal  was  sustained, 
to  certify  the  reasonable  costs  and  expenses  of  the  appellant, 
and  providing  that  the  amount  so  certified  should  be  audited 
by  the  board  of  supervisors,  and  collected  from  the  towns  and 
cities  in  the  county  oth^  than  the  appellant  The  act  {chap. 
SO  of  the  Laws  of  1880)  further  amended  section  16  by  substi- 
tuting the  state  assessors  as  the  certifying  body,  in  place  of  the 
oomptroUer,  when  an  appeal  was  sustained,  and  also  providing 
that  in  tiiat  event  the  costs  and  expenses  of  both  appellant  and 
Vol.  m  58 
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respondent  should  be  audited  and  collected  from  the  towns  and 
cities  other  than  the  appellant  This  was  the  condition  of  the 
legislation  on  the  subject  of  costs  and  expenses  on  appeals  in 
equalization  proceedings  in  1888,  when  the  audit  in  question 
was  made.  The  precise  contention  of  the  city  of  Eangston,  as 
we  understand  it^  is  that  the  provision  in  the  act  of  1873  was 
not  intended,  in  case  the  appeal  was  not  sustained,  to  charge 
the  costs  and  expenses  incurred  by  the  board  of  supervisors 
against  the  appealing  town,  city  or  ward,  but  was  intended 
simply  to  protect  and  indemnify  the  supervisors  by  whom  the 
appeal  was  brought,  against  the  costs  and  expenses  incurred  by 
him  in  behalf  of  his  town,  and  to  put  it  out  of  the  power  of  the 
town  authorities  to  repudiate  the  claim,  and  saddle  upon  the 
supervisor  the  burden  of  the  costs  and  expenses  of  the  litiga- 
tioa  This  construction  has  no  support  in  the  language  of  the 
act  of  1873,  and  still  less  in  the  legislation  which  followed  it 
The  acts  of  1874  and  1880  expressly  give  costs  to  the  appellant 
against  the  county  in  case  the  appeal  is  sustained,  and  it  is 
quite  difficult  to  suggest  any  reason  for  exempting  the  town, 
ward  or  city  from  a  corresponding  liability  when  the  appeal 
fails.  The  construction  of  the  act  of  1873  contended  for  by 
the  appellant  is  strained  and  unnatural,  and,  moreover,  if  the 
intention  of  the  legislature  was,  as  is  claimed,  to  protect  the 
supervisor  as  against  the  town,  the  act  failed  to  afford  complete 
protection,  because  it  makes  no  provision  for  costs  and  expenses 
incurred  by  the  supervisor  in  a  case  where  the  appeal  is  suc- 
cessful We  think  the  act  of  1873  authorized  the  costs  and 
expenses  incurred  by  the  board  of  supervisors  on  the  appeal  to 
the  state  assessors  to  be  charged  upon  the  city  of  Kingston. 
The  costs  and  expenses  audited  by  the  board  and  charged  upon 
the  city  embraced  compensation  to  counsel,  appraisers,  and  em- 
ployes, and  disbursements  amounting  in  the  aggregate  to  more 
than  $17,000. 

It  is  asserted  that  many  of  the  items  audited  were  not  such 
as  would  be  taxed  in  favor  of  the  prevailing  party  in  an  ordi- 
nary action.    It  is  not  claimed  that  any  of  the  expenses  audited 
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yrere  not  incurred,  or  that  they  were  incurred  in  bad  faitL  It 
'Certainly  must  be  conceded  that  the  preparation  on  the  part  of 
the  board  of  supervisors  to  meet  the  issue  presented  by  the 
Appeal  was  very  thorough.  It,  however,  may  well  be  doubted 
whether  it  was  discreet  or  just  to  impose  upon  the  city  of  Kings- 
ton and  the  town  of  Marbletown  the  entire  expense  of  searching 
for  and  making  abstracts  of  all  the  conveyances  recorded  in 
Ulster  county  for  a  period  of  five  years,  and  of  appraising  every 
separate  piece  of  real  estate  in  the  county.  It  may  be  assumed 
that  few  appeals  will  be  taken  to  the  state  assessors  from  equa- 
lizations, at  the  hazard  of  paying  such  enormous  expenses 
The  mass  of  evidence  collected  by  the  supervisors  will  doubt- 
less be  very  useful  in  future  equalizations,  but  the  equity  of 
charging  the  whole  cost  of  the  information  upon  the  appellants 
in  this  case  is  not  very  apparent  But  we  have  to  deal  only 
with  the  question  in  its  strictly  legal  aspects.  The  act  {chap. 
49  of  the  Laws  of  1876)  amending  the  act  of  1859  contemplates 
that  evidence  of  valuation  of  real  and  personal  property  in  the 
county  shall  be  given,  and  it  appears,  without  contradiction, 
that  such  evidence  has  usually  been  produced  and  received  by 
the  state  assessors.  The  statute  of  1878  is  very  broad.  All 
costs  and  expenses  of  the  appeal,  "  arising  from  or  connected 
therewith,"  are  chargeable.  It  constitutes  the  board  of  super- 
visors the  auditing  tribunal  What  particular  items  shall  con- 
stitute  the  costs  and  expenses  mentioned,  are  not  defined.  It 
cannot  be  said  that  the  employment  of  necessary  appraisers  and 
searchers,  at  a  reasonable  per  diem  compensation,  and  making 
the  necessary  disbursements  in  preparing  for  the  investigation, 
were  not  legal  items  of  expense  chargeable  under  the  statiita 
The  determination  as  to  their  allowance  the  statute  rel^ates  to 
the  board  of  supervisors,  and  the  decision  of  the  auditing  board 
as  to  the  amount,  necessity,  and  reasonableness  of  the  expense 
incurred,  in  the  absence  of  fraud  or  collusion,  is  final  and  con- 
clusive {Osierhoudt  agt  Rigney^  98  N.  K,  222). 

It  is  further  objected  that  the  l^slature  could  not  constitute 
.(ihe  board  of  supervisors  a  board  to  audit  the  expenses  chargea- 
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ble  againflt  the  dty — the  other  party  to  the  appeal — on  th^ 
ground  that  thereby  it  was  made  a  judge  in  its  own  cause. 
The  authorities  are  decisive  against  the  objectioa  The  board 
of  supervisors  collectively  had  no  interest  to  be  aEEected  by  the 
audit,  and -its  members  as  individuals  had  no  interest  other  than 
was  common  to  every  tax-payer  in  the  county.  In  making  the 
audit  they  were  discharging  a  duty  of  public  administration 
cast  upon  them  by  law,  and  were  neither  within  the  letter  nor 
spirit  of  the  statute  prohibiting  a  judge  from  sitting  iii  a  case  in 
which  he  is  a  party  or  is  interested  {People  agt  Wheeler,  21 K  Y.j 
82 ;  FoLGBR,  J.,  in  lie  Ryers,  72  ii,  15 ;  Foot  agt  Styles,  57  id., 
899). 

It  is  also  objected  that  the  board  of  supervisors  denied  a 
hearing  to  the  supervisors  of  Eingston  and  their  counsel,  prior 
to  the  audit  The  supervisors  of  the  city  were  members  of  the 
board.  The  board,  in  its  aggregate  capacity,  in  exercising  the 
powers  conferred  by  statute,  represented,  not  only  the  whole 
county,  but  each  town  and  ward  therein  affected  by  its  proceed- 
inga  The  return  to  the  certiorari,  which  is  in  evidence,  shows 
that  the  demand  for  a  hearing  was  not  made  until  shortly  be- 
fore the  time  fixed  for  the  adjournment  of  the  board,  and  that 
in  fact  the  supervisors  of  Eangston  had  knowledge  of  the  bills 
presented  for  audit  for  some  time  before  the  demand  was  made, 
and,  so  far  as  appears,  might  have  interposed  any  objections 
thereta  We  think,  under  the  circumstances  disclosed,  no  legal 
right  of  the  defendant  was  invaded  by  the  denial  of  the  appli- 
cation for  delay. 

The  inclusion,  in  the  original  audita  of  allowances  to  persona- 
who  were  supervisors,  for  special  services  rendered,  amounting 
in  the  aggr^ate  to  $1,227,  is  not  now  in  question.  This  sum  is 
excluded  from  the  amoxmt  sought  to  be  chaiged  against  Kings- 
ton, and  its  inclusion  in  the  original  audit,  if  erroneous,  in  tiie 
final  result  inflicted  no  injuiy  upon  the  appellant 

The  point  is  also  taken  that  the  proceeding  by  mandamus^ 
now  under  review,  was  never  directed  or  authorized  by  the- 
board  of  supervisors  of  Ulster  county,  and  that  for  this  reason. 
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the  order  maintaining  the  writ  should  be  reversed.  We  enter- 
tain no  doubt  that  the  board  of  supervisors  had  such  an  interest 
in  enforcing  the  collection  of  the  costs  audited  by  the  board, 
and  charged  against  the  city  of  Kingston,  that  it  could  authorize 
any  proper  proceeding  to  be  taken  in  its  behalf  to  that  end  It 
was  the  party  respondent  in  the  kppeaL  It  was  its  duty,  as  the 
representative  of  the  county,  to  defend  its  equalization  if  it  be- 
heved  it  to  be  just,  and,  as  incident  to  the  duty,  it  could  incur 
the  necessary  expenses  in  defending  its  action.  The  county 
incurred  them,  and  was  in  the  first  instance  liable  for  their  pay- 
ment The  expenses,  when  incurred,  were,  we  think,  county 
<;harges.  The  statute  enumerates  as  among  county  charges  (1 
JR,  aS,  885,  sec  8,  subd.  15)  ''the  contingent  expenses  necessarily 
incurred  for  the  use  and  benefit  of  a  county."  It  has  been 
frequently  held  that  services  rendered  to  a  county  in  pursuance 
of  a  legal  employment,  for  which  no  specific  compensation  is 
provided,  are  contingent  charges  against  the  county  {Bright  agt 
Supervisors^  etc.,  18  Johns,j  242 ;  People  agt  Supervisors^  <fcc,  12 
Wend,^  257 ;  People  agt  Supervisors  of  Delaware,  46  Ni  Y.,  196). 
It  is  true  that  the  act  of  1878  declares  that,  if  the  appeal  is  not 
sustained,  the  costs  and  expenses  "shall  be  a  chs^e  on  the 
town,  city,"  &a  But  it  cannot  be  known,  until  the  decision  of 
the  state  assessors,  whether  any  costs  or  expenses  will  be  chargea- 
ble against  the  party  appealing.  The  board  of  supervisors  must 
•of  necessily  incur  the  expenses  in  the  first  instance  on  its  own 
credit,  and,  having  done  so,  it  has  a  remedy  over  against  the 
town,  city  or  ward,  in  case  it  succeeds  on  the  appeal  The  board 
of  supervisors,  therefore,  had  an  interest  to  enforce  the  coDection 
of  the  charge  against  the  city  of  Eangston. 

The  precise  point  is  that  it  did  not  authorize  its  attorney  to 
pursue  the  remedy  by  mandamtis,  or  take  other  l^al  proceed- 
iQg  to  enforce  its  right  We  think  the  resolution  of  December 
4, 1888,  for  the  employment  of  judge  Pabksb,  as  counsel,  "  in 
all  matters  in  litigation  "  growing  out  of  the  equalization  appeal, 
and  authorizing  him  "  to  take  all  necessary  and  proper  proceed- 
iings  in  the  name  of  the  board  in  the  actions  and  proceedings 
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referred  to,"  supplemented  by  the  appointment  of  a  committee^. 
December  12,  1883,  with  full  power  to  do  all  things  in  the  liti- 
gation and  incur  such  expenses  therein  as  they  might  deem 
necessary  in  behalf  of  the  board,  conferred  ample  authority 
upon  the  counsel  and  committee  to  direct  the  commencement  of 
this  proceeding.  The  criticism  upon  the  resolution  of  Decem- 
ber 4,  1883,  is  that  it  only  refers  to  matters  "  in  litigation,"  and 
not  to  future  litigation.  This  is  quite  too  technical,  in  view  of 
the  fact  that  no  litigation  was  then  pending,  and  the  resolution 
would  be  without  meaning  unless  it  referred  to  the  controversy 
as  to  the  audit  and  to  litigations  which  might  grow  out  of  it 
The  final  objection  is  that  the  charge  against  the  city  of 
Kingston  for  the  costs  and  expenses  of  the  equalization  appeal 
cannot  be  enforced  through  the  ordinary  statutory  machinery 
for  the  collection  of  taxes  in  the  city.  The  charter  of  Kingston 
provides  a  special  system  for  the  collection  of  taxes  therein. 
The  board  of  supervisors  do  not  issue  any  warrant  for  the  col- 
lection of  the  state  or  county  tax  chargeable  upon  the  city. 
Section  72  of  the  charter  requires  the  board  to  fix  the  propor- 
tionable amount  of  state  and  county  charges  to  be  paid  by  the 
city,  a  certificate  of  which  is  to  be  delivered  by  the  clerk  of 
the  board  to  the  clerk  of  the  city,  and  it  is  then  made  the  duty 
of  the  common  council  to  raise  the  amount  by  tax  upon  {sec  73)< 
the  warrant  of  the  city  clerk.  The  board  of  supervisors,  in 
December,  1884,  included  in  the  schedule  of  taxes  to  be  raised 
by  the  city  its  shar^  of  the  expense  of  the  equalization  litigation. 
This  was,  we  think,  proper.  The  expenses  were,  as  has  been 
stated,  in  the  first  instance  a  county  charge,  but  ultimately,  afl< 
the  event  determined,  to  be  paid  by  the  city.  The  common 
council  provided  for  the  collection  of  the  other  items  in  the 
schedule,  but  omitted  to  take  any  action  to  levy  the  item  in 
question.  The  mandamua  proceeding  was  then  instituted  It 
is  now  said  tiiat  there  was  no  refusal  to  collect  this  item.  The* 
omission  to  perform  a  plain  duty  is  equivalent  to  a  refusal,  and. 
one  of  the  affidavits  presented  by  the  defendant  in  the  man- 
damns  proceeding  sets  forth  the  reasons  ^'  why  the  defendant 
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will  not  raise  the  money,"  &a  We  think  the  direction  in  the 
act  of  187S,  that  the  costs  and  expenses  shall  be  audited  by  the 
board  of  supervisors  and  "  levied  upon  the  taxable  property  in 
said  town,  city  or  ward,"  is  to  be  carried  out  by  causing  the 
same  to  be  levied  in  the  usual  way  provided  f oir  levying  and 
collecting  taxes  in  the  city. 

The  order  should  be  affirmed. 

All  concur. 


NEW  YORK  SUPEEIOE  OOUET. 
Henby  Pboube  (Toofer  &  Goyfany  agt  Alexandxb  D. 

FmDLAT. 

AJlda/oit  of  merUs—MeriU  cf  Ihe  appUeation'-'l)efafuU-'AJIIdaoU  <f  «MrAli* 
U  not  aiways  luffldmi — When  abtohtte  refusal  to  cpenjuii^fidcL 

On  a  motion  to  open  a  default  an  afSdavitof  merits  is  not  always  sufficient 

An  absolute  refusal  to  open  an  inquest  may  be  Justified. 

The  party  moving  to  open  the  default  must  state  the  grounds  of  hit 

motion  clearly,  and  under  certain  dicumstanoes  must  meet  the  opposing . 

affidavit. 

General  Term.  April,  1886. 

Appeal  from  an  order  denying  a  motion  to  open  a  defaults. 

The  appellant  had  moved  at  special  term  to  open  a  judgment 
taken  by  default  at  trial  term  for  $4,32L  The  motion  was 
based  on  an  affidavit  and  an  affidavit  of  merits.  The  opposing 
affidavits  put  in  by  the  plaintiff  claimed  that  the  defendant  had 
admitted  the  embezzlement  alleged  in  the  pleadings,  and  that 
his  counsel  made  a  similar  admission,  and  the  said  affidavits 
stated  other  grounds  against  granting  the  favor  asked  for.  At 
special  term  the  court  denied  the  motion  on  the  ground  that 
**no  merits  had  been  disclosed." 

John  Lindky  and  Sutherland  Tenney  for  appellant 

The  default  occurred  through  a  mistake  of  the  attorney*. 
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The  court  never  goes  into  the  merits  of  a  case  when  a  yerified 
answer  and  an  affidavit  of  merits  has  been  served. 

W.  0.  Peckham  and  M  W.  Tyler  for  respondent 
Probably  judge  Feeedhan's  memorandum  meant "  no  merits  " 
in  the  application  as  on  the  papers  submitted.  Several  cases 
hold  that  under  the  circumstances  the  defendant  should  be  re- 
quired to  show  specific  merits  {Dix  agt  Palmer,  6  ffun,  283 ; 
Security  Batik  agt  Bank  of  ComrrumweaUhf  2  ioL,  287 ;  Hunt 
agt  WaUajee,  6  Paige^  372).  Defendants  laches  is  against  the 
motion  (J&Ztnne  agt  Mathewaon^  6  Law  BuL,  61). 

Pee  CuBiAiUL — ^The  discretion  of  the  judge  was  properly 
used.  It  would  not  have  been  proper  to  have  opened  the 
de&ult  The  statements  as  to  the  reason  for  the  defendant  not 
appearing  are  vague  and  indefinite,  and  the  affidavit  of  merits 
was  more  than  counterbalanced  by  the  plaintiff's  affidavits. 
The  affidavit  of  merits  would  be  true  if  the  plaintiff  had  made 
.  an  insignificant  error  in  his  demand. 

Order  affiimed*  with  ten  doUars  costs. 


OOUET  OP  APPEALS 
Sttles  agt  Fuller. 

J^wstfM— A^Mmi— iQfasI  (f  bankruptcy  of  pl(UnHff<tfter  aatkn  begvn,  whmr$ 

ih»  oMwer  i$  a  general  denial. 

The  rights  of  partleB  to  a  legal  action  are  to  be  determiued  as  they  were 
at  its  commencement,  unless  some  event,  happening  subsequently,  and 
afEecting  those  already  in  issue,  is  presented  by  supplementary  pleadings 
to  the  court,  and  the  fact  that  plaintiff,  softer  the  commencement  of  the 
action,  was  declared  a  bankrupt,  and  that  the  cause  of  action  had  passed 
to  his  assignee,  cannot  be  proven  on  the  trial  where  the  answer  was  a 
general  denial. 
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Edwin  G.  Davis,  for  appellant 
William  F.  MdcBae,  for  respondent 

Danforth,  J, — This  suit  was  conunenced  in  June,  1876L 
The  complaint  stated  a  good  cause  of  action,  and  the  answer  of 
the  defendant  was  in  substance  a  general  denial  The  verdict 
of  the  jury  upon  the  issues  thus  found  was  in  favor  of  the 
plaintiff,  and  sustained  his  allegationa  To  defeat  a  recovery 
the  defendant  on  the  trial  offered  to  prove  that  in  May,  1877, 
the  plaintiff  was  adjudged  a  bankrupt,  and  the  alleged  cause  of 
action  passed  to  his  assignee.  The  offer  was  properly  rejected. 
The  rights  of  parties  to  a  legal  action  are  to  be  determined  as 
they  were  at  its  commencement,  unless  some  event,  happening 
subsequently,  and  affecting  those  already  in  issue,  is  presented 
by  supplemental  pleadings  to  the  court  Here  the  matter 
offered  in  evidence  was  not  pleaded,  and  for  that  reason,  if  no 
other,  was  properly  excluded.  No  other  question  is  presented 
to  justify  this  appeal  It  should  therefore  fail,  and  the  judg- 
ment be  affirmed. 

All  concur,  except  Milleb,  J.  absent 


CITY  COURT  OF  NEW  TOEK 
Ephraim  Howe  agt  James  P.  Welch. 

Statute  €f  lAmitaii(m$^AM  appUed  t9  nonrremdent  dOton—Chde  cf  OkH 

Procedure,  tectum  890. 

Except  as  limited  by  section  890  of  the  Code  of  Ciyil  Procedure,  that  sec- 
tion extends  to  non-resident  debtors  the  protection  of  the  Statute  of 
Limitations  in  all  cases  where  it  has  run  according  to  the  laws  of  the 
debtor's  residence. 

In  determining  this  question  the  foreign  law,  as  interpreted  by  the  local 
courts  of  the  state  whose  statute  is  invoked,  must  prevalL    In  other 

Vol.  in  59 
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words,  under  ofor  Code  foreign  debton  aze  allowed  to  Ining  with  them 
ifae  protection  which  their  home  government  giTee  them  while  there — 
nothing  more. 
Tlie  coorta  of  this  alate  win  not  oonatme  foreign  statates,  bat  moat  accept 
the  interpretation  the  local  courts  of  the  particular  state  place  upon  them. 
Each  state  is  the  best  interpreter  of  its  local  lawa. 

General  Term,  April,  188& 

Affkal  from  an  order  settdng  aside  a  yerdict  directed  in 
fiiYor  of  the  plaintiff,  and  ordering  judgment  for  the  defendants 

Stickney  Jk  Shgpard  and  N.  &  Spencer,  for  plaintiff. 

Abbott  Bros.,  for  defendant 

McAdaic,  C,  J. — Prior  to  the  amendment  contained  in  sec- 
tion 890  of  the  Code,  a  plea  of  the  Statute  of  limitatioDs  of 
another  state  or  country,  where  the  contract  was  made  or  the 
debtor  resided,  was  no  bar  to  an  action  upon  the  contract  in 
this  state,  because  the  lex  fori  governed  {MiUer  agt  Brenham^ 
68  N.  Y.,  88).  The  axiom  of  the  law  ^'  that  where  there  is  a 
discharge  by  the  law  of  one  state  or  country  it  will  be  a  dis- 
charge in  another,"  does  not  apply  to  statutory  discharges, 
because  the  laws  of  the  state  under  which  the  discharge  was 
granted  have  no  extra  territorial  force,  and  for  that  reason  the 
laws  of  limitation  of  a  foreign  state  or  country  cannot  of  them- 
selves be  pleaded  in  bar  to  an  action  in  this  state,  unless  with 
ihe  consent  of  the  state,  or  in  other  words,  except  under  the 
sovereign  authority  of  the  laws  of  the  forum.  It  is  therefore 
solely  to  our  polity  and  laws  that  we  must  look  for  a  determi- 
nation of  the  question  as  to  how  far  the  laws  of  limitation  of 
foreign  states  or  countries  are  to  be  respected  hera 

On  grounds  of  state  comity  the  legislature  of  this  state,  by 
an  amendment  contained  in  section  890  of  the  Code  (with  cer- 
tain exceptions  irrelevant  to  this  case),  extended  to  non-resident 
debtors  the  protection  of  the  Statute  of  Limitations  in  all  cases 
where  it  had  run  and  effectually  discharged  the  debt  accruing 
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to  the  laws  of  the  debtor's  residence  {see  Throops  notes  to  sec  890 
of  the  Code).  In  other  words,  if  the  statute  of  their  own  state  as 
constinied  and  enforced  by  their  own  courts  protected  them, 
foreign  debtors  were  allowed  to  leave  their  homes  and  bring 
within  the  protecting  8Bgis  of  our  statute  the  protection  which 
their  home  government  gave  them — nothing  mora 

To  go  further  would  be  to  extend  to  residents  of  other  states 
advantages  greater  than  their  own  laws  afforded^  a  construction 
which  brings  no  logical  reason  to  its  support  The  defendant 
came  from  Iowa,  and  under  the  statute  of  limitations  of  that 
state,  as  construed  by  the  Iowa  courts,  the  controlling  authority 
as  to  the  proper  construction  of  their  local  statutes  (  Wharton  on 
Conflict  o/LawSj  sec.  776),  the  debtor's  promise  to  pay,  although 
conditional,  amounted  to  an  acknowledgment  of  the  continued 
existence  of  the  debt,  negatived  the  presumption  of  payment, 
and  saved  the  case  from  the  operation  of  the  statute^  Not  be- 
ing outlawed  in  Iowa,  the  home  of  the  debtor,  the  debt  is  not 
outlawed  here  by  force  of  the  state  comity  evidenced  by  the 
provisions  of  section  890  of  our  Coda  State  comity  does  not 
require  the  courts  of  this  state  to  interpret  the  local  statutes  of 
Iowa  differently  than  the  courts  of  that  state  construe  them,  for 
if  upon  the  same  proofs  offered  here  the  plaintiff  could  have 
recovered  a  judgment  in  lowia.,  if  the  defendant  had  been  sued 
there  instead  of  in  this  forum,  the  same  result  ought  on  logical 
principles  to  follow  here.  In  other  words,  Iowa  law  should  not 
have  one  meaning  there  and  another  elsewhera 

This  seems  to  us  to  be  the  proper  test  to  be  applied  and  the 
fair  interpretation  to  be  placed  on  the  statute  imder  examina- 
tion, and  the  only  one  which  can  prevent  an  unseemly  conflict 
of  construction  between  the  courts  of  the  two  states,  a  dash 
which  every  principle  of  state  comity  seems  to  require  us  ta 
avoid  The  trial  judge  therefore  properly  directed  a  verdict  in 
favor  of  the  plaintiff,  but  he  erred  in  setting  it  aside  and  direct- 
ing judgment  for  the  defendant  The  error  was  caused  by 
ignoring  the  construction  applied  by  the  Iowa  courts  to  their 
local  statute,  in  Penley  agt  Waterhouse  (3  lowa^  418),  Bayliss 
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agt  Street  (51  lowa^  627),  Ayres  agt  Bane  (39  lowa^  518),  and 
by  applying  tx)  that  statute  a  different  mode  of  intei-pi-etation, 
which  has  been  adopted  in  this  state  in  reference  to  its  own 
local  statute  of  an  almost  similar  nature. 

The  true  rule  to  follow,  in  cases  depending  on  the  laws  of  a 
particular  state,  is  to  adopt  the  construction  which  the  courts 
of  that  state  have  given  to  those  laws  {Angell  on  Limitations 
\&th  ecf.],  sec  24 ;  Elmendorf  agt  Tayl&r,  10  Wheat,  152,  159 ; 
Bell  agt  Morrison^  1  Pet,  351,  360 ;  Leffingwell  agt  Warren,  2 
Black,  599).  The  reason  for  the  rule  is,  that  the  courts  of  every 
state  and  country  must  be  presumed  to  be  the  best  expositors  of 
their  own  laws  and  of  the  terms  of  contracts  made  with  reference 
to  them ;  and,  as  judge  Stobt  observes :  "  No  court  professing 
to  be  governed  by  principle  would  assume  the  power  to  declare 
that  a  foreign  court  misunderstood  the  laws  of  their  own  coun- 
try "  {Story  on  Conflict  of  Laws,  sec  277). 

Judge  SWAYNE,  in  Leffingwell  agt  Warren  {supra),  said: 
"The  courts  of  the  United  States  ♦  *  *  recognize  the 
statute  of  limitations  of  the  several  states,  and  give  them  the 
same  construction  and  effect  which  are  given  by  the  local  tribu- 
nals. *  *  *  The  construction  given  to  a  statute  of  a  state 
by  the  highest  judicial  tribunal  of  such  state  is  regarded  as  part 
of  the  statute,  and  is  as  binding  upon  the  courts  of  the  United 
States  as  the  text"  These  views  practically  dispose  of  this  ap- 
peal We  have  examined  the  exceptions  taken,  and  have  con- 
sidered the  technical  objections  urged  to  matters  of  form  and 
substance,  and  hold  that,  in  view  of  all  that  appears  in  the 
record,  they  are  without  forca  It  follows  that  liie  order  ap- 
^  pealed  from  must  be  reversed,  with  costs,  and  the  plaintiff 
permitted  to  enter  judgment  on  the  verdict  originally  directed 
in  his  favor. 

Hyatt,  J.,  concurred. 
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COURT  OP  APPEALS. 

People  agt  Murphy. 

Praetiee — Criminal  trial — Evi/dsnoB — Privileged  eammunicaUon — Opinion  de- 
duced from — Dedaratiati  to  phyeidan — JJter  deelaraUons  not  a  part  of  the 
res  gesta—  Code  of  Criminal  Procedure,  section  802  —  Code  qf  Civil  Proced- 
ure, section  834. 

Where  a  physician  is  selected  by  the  public  prosecutor,  and  sent  by  him  to 
a  prisoner  after  a  crime  has  been  committed,  and  she  accepts  his  services 
in  a  professional  character,  disclosures  made  by  her  to  him  are  piivileged 
communications,  and  this  rule  applies  to  all  actions,  dvil  or  criminal. 

The  opinion  of  such  physician  as  to  whether  an  abortion  has  been  com- 
mitted, founded  partly  on  such  statements,  is  also  inadmissible. 

Although  the  prisoner  was  a  party  to  the  crime  (abortion)  and  relatively  to 
it  was  an  accomplice  of  the  accused,  and,  so  to  speak,  a  co-conspirator 
with  him,  yet  her  declarations,  narrative  of  a  past  occurrenoe,  and  con- 
stituting no  part  of  the  res  gesta,  were  not  admissible. 

Decided  January,  1886. 
Horace  &  Bennett,  for  appellant 
Joseph  W.  Taylor,  for  the  peopla 

Finch,  J. — We  are  of  the  opinion  that  section  884  of  the 
Code  of  Civil  Procedure  is  applicable  to  criminal  actions,  and 
that  whatever  possible  doubt  may  have  attended  the  question 
is  fairlj  dispelled  by  section  892  of  the  Code  of  Criminal  Pro- 
cedure. The  confidential  character  of  disclosures  by  a  patient 
to  his  attending  physican  was  established  before  the  Code  by 
statute,  and  in  terms  which,  beyond  reasonable  question,  applied 
to  all  actions,  whether  civil  or  criminal  (8  Bev,  Lowe  [6ih  ed^y 
671,  sea  119 ;  People  agt  Stout,  8  Park  Orim.  L.,  670).  That 
statute  was  substantially  incorporated  into  the  Civil  Code  in 
language  broad  enough  to  justify  the  same  general  application 

that  which  characterized  the  older  statute ;  and  the  further 
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I 

provision  of  the  Code  of  Criminal  Procedure,  already  referred 
to,  seems  to  ns  intended  to  settle  the  question.  No  doubt  upon 
that  subject  was  intimated  in  Pierson  agt  People  (79  K  Y.^ 
424),  but  in  that  decision  the  statute  was  constraed,  and  we 
held  it  did  not  cover  a  case  where  it  was  invoked  solely  for  the 
protection  of  a  criminal,  and  not  at  all  for  the  benefit  of  the 
patient,  and  where  the  latter  was  dead,  so  that  an  express 
waiver  of  the  privilege  had  become  impossible;  The  present  is 
a  different  case.  Here  the  patient  was  living,  and  the  disclosure 
which  tended  to  convict  the  prisoner  inevitably  tended  to  con- 
vict her  of  a  crime  or  cast  discredit  and  disgrace  upon  her. 
We  have  no  doubt  upon  the  evidence  that  between  her  and  the 
witness,  whose  disclosure  was  resisted,  there  was  established  the 
relation  of  physician  and  patient  Although  he  was  selected 
by  the  public  prosecutor,  and  sent  by  him,  yet  she  accepted  his 
services  in  his  professional  character,  and  he  rendered  them  in  the 
same  character.  She  was  at  liberty  to  refuse  and  might  have 
declined  his  assistance,  but  when  she  accepted  it  she  had  a  right 
to  deem  him  her  physician,  and  treat  him  accordingly.  It  fol- 
lows that  the  exception  to  his  disclosure  of  what  he  learned 
while  thus  in  professi6nal  attendance  was  well  taken. 

But  if  his  evidence  had  been  admissible  as  being  competent, 
another  error  was  conmiitted  He  was  sent  to  the  patient  after 
the  crime  was  complete,  when  the  abortion  had  been  accom- 
plished, and  the  patient  was  merely  suffering  the  physical 
43onsequences  of  the  crima  Although  she  herself  was  a  party 
to  that  crime,  and  relatively  to  it  was  an  accomplice  of  the 
accused,  and,  so  to  speak,  a  co-conspirator  with  him,  yet  her 
declarations  narrative  of  a  past  occurrence,  and  constituting  no 
part  of  the  res  gestae,  were  not  admissibla  These  declarations 
were  excluded  by  the  court  upon  the  objection  of  the  accused, 
and  properly  excluded;  but,  notwithstanding,  the  attending 
physician  was  allowed  to  express  his  opinion  as  a  medical 
expert  that  an  abortion  had  been  produced,  founding  that  opin- 
ion not  only  upon  what  he  observed  of  the  physical  condition 
of  the  woman,  but  upon  all  her  statements,  and  upon  the  his- 
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toiy  of  the  case  as  derived  from  her.  The  opinion  of  the 
general  term  concedes  the  error  of  such  evidence,  but  insists 
that  the  opinion  was  founded  upon  her  statements  merely  of 
the  "  locality  of  the  pain,  the  condition  of  the  injured  part,  and 
so  on."  We  understand  what  occurred  differently.  When 
the  witness  was  first  asked  his  opinion  whether  the  birth  occurred 
from  natural  or  artificial  causes,  he  inquired  whether,  in  giving 
his  answer,  he  would  be  allowed  to  consider  the  clinical  history 
of  the  case  as  he  got  it  from  the  girl's  statement,  to  which  the 
prosecutor  replied:  "Certainly;  I  ask  the  question  upon  the 
whole  history  of  the  case,  as  you  learned  it  from  her,  as  well  as 
from  the  examination."  To  this  the  prisoner  objected.  The 
court  did  not  at  once  pass  on  the  objection,  but  suggested  that 
the  physician  answer  first  from  his  observation  alona  He  did 
so  answer  and  said :  "  From  my  physical  examination  of  the 
woman  and  the  foetus  it  would  lead  me  to  believe  that  an  abor- 
tion had  been  induced,"  and  then  added,  as  a  reason,  that 
natural  miscarriages  were  not  likely  to  occur  at  that  stage  of 
pregnancy  with  the  frequency  of  earlier  stage&  How  weak 
this  evidence  was  upon  the  vital  point  whether  the  miscarriage 
arose  from  natural  or  artificial  causes  was  made  apparent  on  the 
cross-examination,  where,  in  answer  to  the  distinct  question 
"whether  or  not,  from  such  physical  examination  as  you 
describe  you  made  there,  is  it  possible,  as  a  matter  of  mecUcal 
knowledge,  science  and  experience,  to  say  that  a  miscarriage 
had  been  produced,"  the  witness  felt  constramed  to  answer, 
"No,  sir." 

The  prosecutor,  apparently  feeling  the  need  of  adding  some 
decisive  force  to  the  opinion,  followed  his  first  inquiry  with  this 
question :  "  On  the  personal  examination  that  you  made  of  the 
woman  and  the  foetus,  and  the  history  of  the  case  as  you  got  it 
from  her,  what  do  you  say  now  as  to  whether  or  not  there  had 
been  an  abortion,  brought  about  by  artificial  means?"  To  this 
question  the  prisoner's  counsel  objected,  as  calling  for  hearsay 
and  a  privileged  communication,  and  on  the  further  ground  that 
it  involved  "the  history  of  the  case,"  which  had  not  been  dis- 
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dosed.  The  district  attorney  offered  to  disclose  i%  and  put  the 
question,  "what  the  girl  said,"  which  was  objected  to  and 
excluded.  Thereupon  the  court  overruled  the  objection, 
and  the  witness  answered :  "  I  saj  an  abortion  had  been  pro- 
duced." It  is  not  possible  on  this  state  of  facts  to  say  justly 
that  by  the  history  of  the  case  and  the  girl's  statement  was 
meant  only  her  complaints  of  present  pain  and  suffering. 
Nothing  of  the  kind  was  suggested  or  pretended,  or  could  have 
been  understood  by  court  or  witness  or  jury.  Indeed,  on  cross- 
examination,  the  witness  described  what  he  meant  by  the 
"  clinical  history  of  the  case,"  saying :  "  I  wrote  down  part  of 
her  statement,  and  testified  to  it  in  the  police  court,  and  that 
included  how  she  came  there,  and  what  happened  since  she  came 
to  that  house."  So  that  the  opinion  of  the  expert  that  a  crime 
had  been  committed,  founded  upon  the  narrative  of  the  woman 
of  previous  facts,  which  narrative  was  itself  inadmissible,  and 
remained  undisclosed,  was  given  to  the  jury.  Necessarily  it 
carried  with  it  <^<^Tnftging  inferences  of  what  the  narrative  in 
fact  was,  and  drove  the  accused  to  the  alternative  of  omitting 
all  cross-examination  as  to  the  concealed  basis  of  the  opinion* 
or  admitting  inadmissible  evidence. 

We  think  there  was  error  for  which  the  judgment  should  be 
reversed,  and  a  new  trial  granted,  and  the  proceedings  remitted 
to  the  court  of  sessions  of  Monroe  county  for  that  purposa 
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rtflerable. 

In  an  action  on  an  attorney's  account,  where  the  all^gationa  of  the  com- 
plaint allege  a  general  retainer  and  the  performance  of  yarious  aerricea 
in  criminal  proceedings,  quo  warranto^  and  other  matters,  and  the  moving 


HOWARD'S  PRACTICE  REPORTS.  478 

Hale  ei  aL  agt.  Swinburne. 

affldavits  on  motion  for  reference  set  forth  more  plainly  that  these  services 
were  rendered  in  many  and  different  proceedings  and  cases,  and  upon 
separate,  distinct  and  several  requests,  and  there  is  no  denial  of  any  por- 
tion of  the  affidavit,  except  defendant  alleges  in  his  affidavit  that  plaintiffs 
were  acting  only  about  matters  connected  with  a  certain  election. 
Held.  It  is  a  proper  case  to  refer,  and  does  not  come  within  the  line  of  deci- 
sions that  hold  where  services  in  only  one  action  are  involved  that  ought 
not  to  be  a  reference  (Bean  agt  Bank  qf  Mnma,  19  W.  D.,  d06,  dis^ 
U/igviahed), 

This  was  a  motion  made  by  plaintiffe  after  the  joining  of 
issue  for  an  order  appointing  a  referee  or  referees  to  hear  and 
determine  the  issues  herein. 

The  statement  of  facts  contained  in  the  pleadings  and  affida- 
vits upon  which  the  appUcation  was  made  aie  sufficientl  j  set 
forth  in  the  opinion. 

An  appeal  was  taken  from  the  order  appointing  the  referee, 
and  the  general  term  affirmed  the  order,  basing  their  decision 
upon  the  f oUowing  opinion,  written  at  special  term. 

Albany  Special  Term,  Jtdy,  1884 

Alphetia  T,  BuJldey,  for  motion. 

Henry  Smithy  opposed 

PscKHAM,  J.  — The  plaintifib  make  a  motion  for  a  referencei  • 
which  is  opposed  by  the  def endaiit  The  plaintiffs  in  an  affida- 
vit show  that  the  action  is  brought  by  them  for  services  rendered 
as  attorneys  and  counselors-at-law  for  defendant,  and  that  the 
trial  of  the  cause  will  necessarily  require  the  examination  of  a 
long  account 

A  bill  of  items  of  plaintiff'  claim  is  annexed  to  the  affidavit, 
which  bill  embraces  the  rendition  of  services  between  the  12th 
day  of  Apnl,  1882,  and  June  80,  1888,  and  covers  several 
pages  of  l^al  cap  paper  in  enumerating  its  various  item& 

It  further  appears  from  the  affidavit  that  the  services  w^:^ 
V0L.IIL  60 
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Tendered  in  yarions  matters  and  proceedings,  and  reference  is 
made  to  the  bill  of  items  as  oonfirmatoiy  of  such  allegation ; 
and  it  is  also  stated  in  said  affidavit  that  many  of  such  services 
were  rendered  on  the  special  and  separate  request  of  the  defend- 
ant ;  and  the  affidavit  then  enumerates  quite  a  number  of  ser- 
vices thus  performed  before  the  recorder  of  Albany  in  relation 
to  criminal  charges  against  inspectors  of  election  and  in  r^ard 
to  alleged  frauds  in  the  seventh  ward,  and  other  services,  and 
the  affidavit  states  positively  that  these  services  were  separate 
and  distinct  from  the  quo  warranto  action,  and  were  performed 
upon  distinct  and  several  requests  of  defendant 

The  defendant  submits  an  affidavit  in  which  he  says  that  "  the 
■  only  business  that  has  transpired  in  which  the  plaintLGEs  were 
pretending  to  act  on  any  side  in  a  case  or  other  matter  in  which 
I  was  in  any  wise  connected  as  a  party,  or  personal  in  any  wise, 
was  about  matters  connected  with  the  late  election,  at  which  it 
was  claimed  I  was  elected  mayor  and  the  certificate  was  awarded 
to  Michael  Nolan."  The  defendant  then  said  'that  so  far  as  he 
knows  there  is  no  dispute  as  to  what  services  were  actually  per- 
formed by  the  plaintifEs,  and  that  the  points  mainly  in  issue  in 
this  case  are :  L  What  was  the  retainer,  if  any?  and,  2,  were 
the  services  of  any  value  to  the  defendant  or  any  one  else? 

The  defendant  then  adds  his  opinion  that  the  administration 
of  justice  would  be  better  assured  if  the  issues  in  this  action 
«  could  be  tried  by  a  jury. 

The  complaint  alleges  that  the  defendant  retained  the  plain- 
tifis;  and  then  alleges  the  performance  of  various  services  in 
div<ers  criminal  proceedings,  and  also  in  an  action  of  quo  war- 
ranto  and  in  other  matters,  and  states  the  value  of  the  services 
performed. 

The  answer  denies  that  defendant  retained  or  employed  the 
plaintife  to  perform  for  him  the  services  mentioned  in  tiie  com- 
plaint, and  denies  that  any  such  service  as  is  alleged  in  the 
complaint  was  performed  by  the  plaintiffs,  or  eith^  of  them. 

The  general  term  has  decided  that  the  answer  herein  puts  in 
issue  the  services  rendered 
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In  this  respect  the  opinion  of  the  general  term  is  at  war 
with  the  opinion  of  the  defendant  as  expressed  in  the  second 
paragraph  of  his  affidavit,  for  the  general  term  holds  that  the 
answer  puts  in  issue  the  rendition  of  the  services  themselves, 
aside  from  the  questions  which  defendant  in  his  affidavit  re- 
gards as  alone  in  issue,  viz.,  for  whom  were  the  services  ren- 
dered and  what  was  their  valuer 

Upon  these  papers  has  a  case  been  made  out  in  which  an 
order  of  reference,  aside  from  any  question  of  discretion,  would 
be  a  valid  order?  It  may  be  here  assumed  that  there  should 
be  a  claim  for  services  performed  in  more  than  one  action  or 
proceeding  in  order  to  justify  a  reference,  although  I  am  not 
prepared  to  go  to  the  length  of  stating  such  a  rule  under  all 
eircumstanoes. 

Here  the  affidavit  of  one  of  the  plaintifEs  is  clear  and  une- 
quivocal,  showing  the  performance  of  many  different  services 
in  many  separate  and  distinct  proceedings,  and  upon  separate^ 
distinct  and  several  requests  from  the  defendant 

This  is  not  denied  by  the  defendant,  but  as  already  stated, 
he  allies  that  the  business  in  which  plaintiff  were  pretending 
to  act  on  any  side  in  which  the  defendant  was  connected  as  a 
party  or  personal,  was  about  matters  connected  with  liie  late 
election,  at  which  it  was  claimed  defendant  was  elected  and  the 
certificate  was  awarded  to  Michael  Nolan. 

This  is  no  denial  of  the  aU^ation  of  plaintifEs  pointedly 
made,  that  in  many  different  matters  and  proceedings,  bol^ 
•civil  and  criminal,  and  particularly  specified  in  plaintiffs'  affi- 
davit, the  plaintiffs  rendered  services  at  the  special  and  separate 
Tequest  of  the  defendant  in  each  matter. 

It  may  very  well  be  that  all  services  had  relation  to  matters 
connected  with  the  election  for  mayor,  and  yet  it  may  equally 
well  be  that  many  services  performed  in  such  connection  were 
in  separate  and  distinct  matters,  some  *eivil,  some  criminal, 
some  in  which  defendant  was  a  party  and  some  in  which  the 
people  were  parties ;  some  having  one  purpose  and  some  hav- 
ing another  and  totally  distinct  purpose  in  view;  the  relief 
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asked  for  or  to  be  awarded  was  different  in  different  cases,  the- 
civil  proceedings  of  quo  tvarranto  having  for  their  object  the 
placing  the  relator  in  the  office  of  mayor,  while  the  criminal 
proceedings  had  for  theiro  the  punishment  of  criminals  for  a 
violation  of  law. 

The  evidence  taken  in  one  matter  was  inadmissible  in  any 
other,  and  the  employment  of  the  plaintiffs  to  perform  the 
services  incident  to  any  one  of  the  proceedings  enumerated 
would  not  include  the  performance  of  any  of  the  other  services 
enumerated  in  the  plaintiff'  affidavit 

This  case  is,  therefore,  brought  entirely  out  of  that  line  of 
decisions  holding  that  a  case  ought  not  generally  to  be  referred 
where  the  services  in  one  action  only  are  involved ;  the  reason 
being  that  in  such  case  the  contract  of  the  attorney  is  entire 
to  cany  out  the  suit  to  its  termination,  and  the  various  steps 
which  he  takes  in  the  case  do  not  aid  in  making  up  a  long 
account,  within  the  meaning  of  the  law. 

It  seems  to  me  dear  that  this  case  is  in  such  view  essentially 
different  In  this  light,  there  is  no  conflict  between  this  case 
and  that  cited  by  the  counsel  for  defendant  of  Bean  agt  Bank 
ofElmira  (19  Week.  Dig.,  206> 

I  have  seen  the  opimon  of  the  court  in  that  case  delivered 
by  Learned,  P.  J.,  and  the  fact  of  there  being  but  one  action, 
a  single  retainer  for  services  in  one  action  only  is  the  ground 
upon  which  the  decision  therein  rests. 

I  think  this  is  clearly  a  referable  case.  Should  it  be  re- 
feired?  I  am  quite  dear  upon  that  question  also,  and  I  think 
it  shoxdd  The  affidavit  of  plaintiff,  the  pleadings  and  the 
affidavit  of  defendant,  taken  together,  quite  convince  me  that 
there  is  on  tA^  rtoord  a  dispute  as  to  the  rendition  of  services, 
as  to  whom  they  were  performed  for,  if  performed  at  all,  and 
as  to  their  value ;  in  other  words,  there  are  issues  as  to  all  the 
material  matters  going  to  make  up  a  case  in  &vor  of  plaintiffs 
and  against  defendant,  excepting  as  to  the  partnerehip  and  the 
profession  of  the  plaintifb.  If  an  attorney's  account  should 
ever  be  referred  it  seems  to  me  that  this  is  such  a  casei 
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I  am  not  prepared  to  say  that  a  daiin  on  the  part  of  an 
Attorney  against  an  individual  for  services  rendered  in  many 
and  different  proceedings  and  cases  upon  separate,  distinct  and 
several  requests,  embracing  a  very  large  number  of  items  and 
quite  a  number  of  separate  and  distinct  proceedings,  should 
never  be  referred,  and,  on  the  contrary,  I  think  this  is  a  very 
proper  case  for  such  referenca     I  have  n#t  overlooked  the  alle- 

I  gation  in  the  complaint,  that  on  the  12th  April  the  defendant 

retained  plaintiffs  and  requested  plaintiff  Hale  to  take  charge 
•of  various  civil  and  criminal  proceedings,  &a,  but  upon  reading 
the  affidavit  of  one  of  the  plaintiffs,  which,  upon  that  point,  is 

i  undenied  by  defendant,  the  all^ation  is  plainly  made  that  there 

were  various  services,  and  separate,  distinct,  and  several  requests 
by  defendant  for  their  performance. 

The  all^ation  in  the  complaint  is  obviously  directed  more  to 
the  fact  of  a  retainer  by  defendant  than  to  the  question  of  the 
separate  and  distinct  services,  and  this  question  of  the  character 
•of  the  services,  their  rendition  upon  several  and  distinct  requests, 
is  met  in  plaintiffs^  affidavit  used  for  this  motion,  and  a  detailed 
-statement  of  the  distinct  find  separate  services  rendered  is  given, 
and  there  is  no  denial  of  any  of  this  portion  of  the  affidavit  in 
the  answering  one  of  defeodant 

Upon  the  whole  case,  I  think  {he  facts  render  a  reference  the 
appropriate  disposition  to  be  made  of  this  casa  I  shall  order 
the  case  referred  to  three  referees,  one  lawyer  and  two  laymen, 
as  suggested  on  the  argument,  and  if  an  agreement  cannot  be 
had  as  to  the  referees  the  court  will  name  them. 

The  order  may  be  settled  before  me  on  two  days^  notice. 

NoTB.— An  appeal  was  taken  from  the  order  appointing  the  referee,  and 
the  general  term  affirmed  the  order,  hasing  their  decision  upon  the  forego- 
ling  opinion,  written  At  special  term. — [Ed. 
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SUPBEME  COURT. 

BiTSSSLL  Wheeler,  Frank  K  Wheeler  and  Fran^ois  Beman, 

Jr.,  acrt  Dayib  M.  JoNEa 

Ikbl —  OolkUerdl  $6eurify  1o — When  doa  natexUnd  Urns  cf  payment  of—Neg- 

Uot  €f  creditor  to  ffnforot  does  not  release  debtor. 

The  transfer  of  accounts  against  third  parties,  as  security  for  an  indebted- 
ness of  the  assignor  to  the  assignee,  does  not  extend  the  time  of  payment 
of  the  original  debt,  unless  it  is  so  agreed. 

To  make  the  taking  of  coUateral  security  extend  the  time  of  payment  of  the* 
indebtedness  secured,  there  must  be  either  a  positiye  agreement  to  that 
effect  or  the  circumstances  must  show  that  such  was  in  fact  the  intention 
of  the  parties. 

Mere  neglect  on  the  part  of  a  creditor  to  collect  securities  held  by  him  as- 
collateral  security  to  a  debt,  will  not  release  the  debtor. 

SL  Lawrence  OircuiJt^  October^  1885. 

W.  H.  Sawyer^  for  plaintiffa. 

L.  P.  Hale^  for  defendant 

Tappan,  J. — Plaintiffs  as  copartners  nnder  the  firm  name  of 
Russell  Wheeler,  Son  &  Co.,  doing  mercantile  business  at  Utica,, 
N.  Y.,  on  June  11,  1884,  and  on  divers  days  until  and  on  the- 
18th  day  of  December,  1884,  sold  and  delivered  to  defendant,  ». 
merchant  at  Canton,  N.  Y.,  goods  to  the  amount  of  $1,494.07, 
upon  terms  of  credit  that  had  expired  upon  the  conmiencement. 
of  this  action,  on  April  27,  1885,  upon  which  interest  had  ac- 
crued, down  to  the  time  of  the  trial,  to  the  amount  of  $59.49, 
moving  their  claim  then  the  sum  of  $1,553.56,  upon  which  the 
defendant  had  paid  in  cash,  work,  labor  and  material,  at  different 
times  since  plaintiffs  claim  became  due,  the  sum  of  $748.42 ; 
to  which  should  be  added  interest,  $26.84 ;  making  the  sum  to. 
be  deducted,  $775.26 ;  and  leaving  the  sum  of  $778.80  unpaid 
at  the  date  of  the  trial,  October  14, 1885. 
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The  sum  unpaid  at  the  time  above  stated  was  not  the  subject  . 
of  controversj  between  the  parfciea 

The  contention  upon  the  trial  was  as  to  the  effect  of  a  written 
instrument  made  by  the  defendant  and  delivered  to  the  plaintiffs 
on  November  27,  1884,  which  was  as  follows : 

"  Whereas,  I,  David  M.  Jones,  of  Canton,  am  justly  indebted 
unto  the  firm  of  Russell  Wheeler,  Son  &  Oa,  of  Utica,  K  Y., 
in  the  sum  of  $1,360.64;  now,  therefore,  for  the  purpose  of 
securing  said  debt  to  said  firm,  I  do  hereby  sell,  assign  and  set 
over  to  them  the  following  accounts  and  demands,  to  wit : 

Caleb  Pierce,  of  Madrid,  account $100  00  ^ 

Nelson  Watson,  of  Canton,  account 125  00 

Homer  Newton,  of  Canton,  account 150  00 

John  D.  Ghrange,  of  Canton,  account , 150  00 

George  L.  Stanton,  of  Canton,  account 97  00 

Supervisors  town  of  Canton,  account 800  00 

Trustees  of  First  Presbyterian  church  of  Potsdam, 

N.  Y.,  account 865  00  - 

Charles  Cox,  of  Potsdam,  account 185  00 

Adam  Fisher,  of  Madrid,  note 76  00 

NoTth  Chamberlain,  Canton,  account^  about 140  00  ^ 

The  said  assignees  are  to  collect  said  claims  as  they  respect- 
ively fall  due,  and  place  the  several  amounts  so  received  from 
them  to  my  credit  as  payments  upon  my  indebtedness,  and  after 
the  same  shall  be  paid  in  full  to  return  such  claims  as  are  un- 
collected to  me,  if  any  there  be ;  also,  to  account  to  me  for  any 
amount  received  by  them  over  and  above  the  amount  of  their  - 
said  claim  and  expenses  of  collection. 

"Dated  Cantok,  November  27,  1884 

"D.  M.  JONE&" 

The  defendant's  counsel  contends  that  the  effect  of  this  instru- 
ment^ when  accepted  by  the  plaintiffs,  was  to  extend  the  time  of 
payment  of  their  claim  against  defendant  until  the  same  cotdd  i 
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be  collected  from  tlie  accounts  assigned,  or  until  effort  had  been 
made  sufficient  to  ^how  that  the  claim  could  not  be  made  from 
such  accounts 

The  assignment  of  the  accounts  was  taken,  not  in  payment, 
but  as  security  for  the  plaintiffs  claim. 

It  is  well  settled  law  that  the  transfer  of  accounts  against  third 
parties,  as  security  for  an  indebtedness  of  the  assignor  to  the 
assignee,  does  not  extend  the  time  of  payment  of  the  original 
debt,  unless  it  is  so  agreed  {Carey  agt  White,  52  K  Y.,  135; 
Kemmil  agt  Wilson,  4  Wash.  Circuit  OL  Rep.,  308 ;  United  States 
agt  Hodge,  6  ffow.  \_U.  aS],  279;  Van  Mten  agt  Troudden,  67 
Barb,  [aS  C],  342 ;  same  case  less  fully  reported,  1  Hun,  432 ; 
Elwood  agt  Deifend(/rf,  5  Barh.  [iS  C],  898). 

To  make  the  taking  of  collateral  security  extend  the  time  ol 
payment  of  the  indebtedness  secured,  there  must  be  either  a 
positive  agreement  to  that  effect,  or  the  circumstances  must 
show  that  such  was  in  fact  the  intention  of  the  parties. 

In  Dunham  agt  Countryman  (66  Barb.,  268),  the  time  of  pay- 
ment was  plainly  extended  by  the  terms  of  a  written  agreement 

In  Bunker  agt  National  Bank  of  Fort  Edward  (86  Hun,  565), 
the  mortgage  taken  in  the  name  of  the  creditors  as  security  re* 
.  cited  the  note,  and  then  said :  '^  the  same  to  be  paid  in  manner 
following,  giving  fifteen  days  for  payment" 

The  mortgage  clearly  fixed  a  later  day  for  the  payment  of  the 
.  original  note,  than  that  stated  in  the  note  itsell 

In  Orooers  Bank  agt  Fenfield  (7  Hun,  279),  the  defendant, 
Truax,  had  a  note  discounted  with  the  plaintiff ;  when  it  be- 
came due  he  paid  part  of  it,  and  gave  two  notes  of  Penfield  & 
Stone,  the  other  defendantsj  for  the  balanca  These  notes  were 
obtained  at  the  request  of  the  bank  officers  for  a  sum,  which, 
with  the  amount  on  deposit  in  the  bank  by  Truax,  for  which 
he  gave  his  check,  made  the  amount  of  the  note,  which  had  be- 
come dua  The  bank  refused  to  give  up  the  original  note,  but, 
as  far  as  the  case  shows,  had  resisted  suit  upon  it  Upon  suit 
brought  upon  the  two  notes  last  received  by  the  bank  after  due, 
J  it  was  properly  held  that  the  effect  of  the  transaction  was  to 


HOWARD'S  PRAOTIOE  RBPORT&  481 

Wheelor  et  al.  agt  Jones. 

extend  the  time  of  payment  of  the  original  note  until  the  two 
notes  taken  by  the  bank,  under  the  circnmstances  above  related, 
became  due,  and  that  such  extension  was  a  good  consideration 
for  the  other  two  notes,  and  rendered  them  valid  in  the  hands 
of  the  bank,  although  given  by  the  makers  to  Truax  as  accom- 
modation paper. 

That  was  the  case  of  giving  negotiable  paper,  payable  in  the 
future,  to  take  the  place  of  a  debt  past  due,  made  especially  for 
that  purpose,  endorsed  by  Truax,  which,  when  once  transferred 
to  the  bank,  would  be  good  in  the  hands  of  the  holder,  if  re- 
ceived for  value  before  dua 

In  Beard  agt  Boot  (4  Hun,  856),  the  written  agreement,  in 
terms,  extended  the  time  of  payment  of  the  note  for  six  months^ 
until  the  mortgage  assigned  became  dua 

Wakefield  Bank  agt  TruesdaU  (55  Barh.^  602),  was  a  case 
where  the  maker  of  a  note,  just  before  the  note  fell  due,  paid 
interest  for  six  months  in  advance,  which  was  indorsed  by  the 
cashier  of  the  bank,  "  In't  paid  to  Feb.  26,  1886,"  and  the  note 
was  not  paid  or  sued  until  after  that  time,  and  this  was  held  to 
extend  the  time  of  payment  to  that  time  and  release  sureties. 
The  decision  is  put  upon  the  ground  that  all  the  circumstances, 
taken  together,  showed  an  intent  of  the  maker,  and  the  cashier 
acting  for  the  bank,  to  make  the  extension. 

In  Fhishman  agt  Strain  (90  K  !K,  110),  the  note  was  sold 
to  the  creditor,  and  credited  to  the  debtor  on  account — a  diJBEer- 
ent  transaction  from  a  transfer  for  security.  By  this,  the  time 
of  payment  of  the  original  indebtedness  was  extended  until  the 
note  taken  in  its  place  became  dua 

Hvbbard  agt  Gunny  (64  N,  !K,  457)  was  a  case  where  the 
holder  of  a  promissory  note  took  a  new  note  from  the  debtor, 
payable  at  a  future  day,  and  this  was  held,  under  the  particular 
circumstances  of  that  case,  to  operate  to  extend  the  time  of  pay- 
ment of  the  original  note  until  the  note  taken  in  its  place  be- 
came dua  I  think  that  there  is  no  real  conflict  in  the  cases 
upon  careful  comparison. 
VoT.  III.  61 
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The  case  of  Kemmil  agt  Wilson  (4  Waah  Circuit  Cl  Bep.^  808) 
was  nearly  identical  with  the  ease  at  bar  in  its  facts.  The  action 
was  upon  a  promissory  note  made  by  Kemmil,  After  it  became 
due  Wilson  assigned  to  Kemmil  two  recognizances,  as  the  case 
states,  "  to  be  held  by  the  said  Kemmil  as  collateral  security  for 
the  debt  due  by  the  said  Wilson  to  him,  to  be  collected  by 
Kemmil  as  he  may  think  proper,  and  the  balance  due  upon  the 
recognizances,  after  discharging  the  said  debt,  to  be  paid  by  said 
KemmU  to  the  said  Wilson." 

The  defendant's  counsel  contended  before  the  juiy,  that  the 
assignment  ought  to  be  so  construed  as  to  compel  the  plaintifE 
te  use  all  the  necessary  means  to  coerce  the  payment  of  the 
recognizances,  before  he  could  sue  for  the  original  debt ;  that 
for  ought  that  appeared,  he  might  have  collected  some  portion, 
or  the  whole  amount  of  the  recognizances,  and,  at  all  events,  he 
then  had  the  whole  control  over  them  as  assignee 

Judge  Washington  charged  the  jury  that  these  recogniz- 
ances were  assigned  to  plaintiff  expressly  as  collateral  security, 
and  consequently  they  could  not  be  considered  as  payment  or 
satisfaction  of  the  original  debt,  or  as  operating  even  to  suspend 
the  plaintiffs  remedy  to  enforce  the  payment  of  it 

In  referring  to  the  defendant's  contention  he  uses  this  lan- 
guage :  "  If  the  plaintiff's  right  to  sue  for  his  original  debt  is 
suspended  at  all,  it  would  be  difficult  to  say  at  what  time,  or 
upon  what  contingency,  the  suspension  could  be  removed;  the  con- 
tract points  out  none,  nor  has  the  defendant's  counsel  undertaken 
to  suggest  any." 

"  If  the  evidence  of  debt  assigned  to  the  creditor  be  negotia- 
ble, and  have  been  parted  with  by  him,  he  cannot  recover  upon 
the  original  debt,  because  the  debtor  might,  in  such  case,  be 
twice  charged  *  *  ♦  by  payment  of  the  original  debt 
The  defendant  becomes  in  equity,  as  he  is  in  law,  the  owner  of 
these  recognizances,  and  entitled  to  collect  their  amount  or 
enforce  payment  of  them ; "  that  if  anything  had  been  paid 
to  plaintiff  it  would  operate,  pro  tanto^  as  payment  upon  the 
original  debt ;  that  it  was  for  defendant  to  make  proof  of  such 
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payment  The  court  in  that  case  directed  a  verdict  for  plaintiff. 
In  the  case  at  bar  the  defendant  could,  at  any  time,  have  paid 
his  indebtedness  to  the  plaintifis,  and  such  payment  woidd  have 
operated  to  reinvest  him  with  the  several  claims  assigned  to 
them  as  security  for  the  payment  of  their  debt 

Mere  neglect  on  their  part  to  collect  these  claims  would  not 
release  defendant  {Gilbert  agt  Marshy  12  jETun,  519). 

The  construction  claimed  by  defendant  would  be  unjust  to 
plaintiffs,  because  it  would  operate  to  indefinitely  postpone  the 
time  of  the  payment  of  their  claim  against  defendant,  when  it 
has  not  been  so  stipulated  in  the  agreement,  deliberately  formu- 
lated and  reduced  to  writing. 

Construed  in  the  light  of  the  authorities,  it  is  not  ambiguous 
or  of  doubtful  construction. 

Judgment  is  directed  for  plaintiffs. 


COURT  OF  APPEALS 

HlLDRETH  agt  ClTT  OP  TrOY. 

Jwrvn — Wh^  eompetsni — Resident  of  Trojf  competent  in  ease  agoMuA  the  city 
—  When  refection  of  juror  ground  for  reversal —  Code  of  CivH  Procedure, 
sections  1027,  1032,  1033,  1166,  1180. 

A  citizen  of  the  city  of  Troy  is  qualified  to  sit  as  a  Juror  by  chapter  1,  sec- 
tion 16,  Laws  1816,  in  an  action  against  such  city ;  and  the  rejection  by 
the  court  of  such  Juror,  otherwise  competent,  is  ground  for  reversal, 
although  the  jurors  who  actually  tried  the  cause  were  competent.  Par- 
ties have  the  right  to  have  the  first  twelve  competent  jurors  drawn,  who 
are  indtfi^erent,  and  not  dlschai'ged  or  excused,  constitute  the  juiy. 

Decided  January,  1886. 
W,  J.  Boche,  for  appellant 
James  Lansing  j  for  respondent 
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Andrews,  J, — This  action  was  brou^t  to  recover  for  inju- 
ries sustained  by  the  plaintiff,  from  the  negligence  of  the  de- 
fendant, in  failing  to  keep  Congress  street,  in  the  city  of  Troy, 
in  safe  condition  for  travel,  and  resulted  in  a  verdict  for  the 
plaintiff  for  $1,800.  It  appears  from  the  case  that,  upon  the 
impaneling  of  the  jury,  the  plaintiff  "excused"  eight  jurors 
drawn  from  the  regular  panel,  and  residents  of  the  city  of  Troy, 
upon  the  ground  that  they  were  interested  in  the  result  of  the 
action,  to  which  proceeding  the  city  attorney  objected,  on  the 
ground  that  residents  and  tax-payers  of  the  city  are  not  disquali 
fied  as  jurors  in  city  cases,  if  otherwise  competent  The  court 
overruled  the  objection,  and  held  that  all  such  jurors  were  dis- 
qualified, to  which  ruling  the  attorney  for  the  defendant  ex- 
cepted Thereafter  four  additional  jurors,  residents  of  the  city, 
were  drawn,  and  the  same  proceeding  was  held,  and  they  were 
excluded  from  the  panel  The  jury-box  was  filled  from  other 
names  in  the  panel,  and  none  of  the  jurors  who  sat  were  objected 
to  or  challenged.  It  is  not  claimed  that  the  jurors  excluded  by 
the  ruling  of  the  court  were  interested,  except  as  tax-payers  of 
the  city.  By  the  rule  of  the  common  law  the  inhabitants  of  a 
municipality,  or  the  members  of  any  body  politic,  were  incom- 
petent to  sit  as  jurors  in  a  case  in  which  the  corporation  was  a 
party.  They  were  deemed  to  be  interested,  and  such  interest 
was  a  good  cause  of  principal  challenge  (Cb.  LlU,^  157,  a,  6).  The 
common  law  has  been  modified  in  this  state  by  general  statutes, 
making  the  inhabitants  of  a  town  or  county  competent  jurors  in 
suits  brought  by  or  against  such  town  or  county  (1  H  aS,  357, 
MCL  4 ;  ^.  884,  «ea  4 ;  2  i21  /S,  420,  sec  58),  and,  as  to  the  inhab- 
itants of  cities,  by  special  provision,  inserted  in  nearly  all  cases, 
in  the  charter  of  incorporation.  But  the  charter  of  Troy,  en- 
acted in  1816,  provides : 

"And  be  it  further  enacted,  that  upon  the  trial  of  any  issue, 
or  upon  the  taking  or  making  of  any  inquisition,  or  upon  the  judi- 
cial investigation  of  any  facts  whatever,  to  which^  issue,  inquest 
or  investigation  the  mayor,  recorder,  aldermen  and  commonalty 
of  said  city  are  a  party,  or  in  which  they  are  interested,  no  per^ 
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son  shall  be  deemed  an  incompetent  juror  by  reason  of  his  being 
an  inhabitant,  freeholder  or  freeman  of  the  said  city  "  {chap.  1, 
«CL  16,  Laws  1816> 

This  provision  has  never  been  repealed  or  amended,  and  was 
in  force  at  the  time  of  the  trial  of  this  action.  The  ruling  of 
the  learned  trial  judge,  excluding  from  the  jury  the  residents  of 
Troy  on  the  ground  of  interest,  was  in  contravention  of  this 
explicit  provision  of  law,  and  was  plainly  erroneous. 

Tlie  question  presented  is,  whether  the  error  of  the  judge  is 
ground  for  the  reversal  of  the  judgment  The  proceeding  on 
the  part  of  the  plaintifiE  was  in  substance  a  challenge  It  was 
so  treated  by  the  attorney  for  the  city  and  by  the  court  The 
court  ruled  tliat  residents  of  the  city  were  legally  disqualified 
as  jurors,  and  excluded  them  on  that  ground  alone.  The  right 
of  a  party  to  except  to  a  determination  of  the  court  upon  a  chal- 
lenge to  a  juror,  and  to  have  such  determination  reviewed  on 
appeal,  is  expressly  given  by  the  Code  {sec  1180).  This  sec- 
tion recognizes  the  determination  of  a  challenge  as  involving  a 
l^al  right,  which  may  be  reviewed,  and,  if  erroneous,  set  asida 
The  general  term  disposed  of  the  question  on  the  ground  that 
the  rejection  of  a  competent  juror  was  not  ground  of  error, 
where  the  jurors  who  actually  try  the  case  are  competent  We 
cannot  assent  to  this  view.  In  our  judgment,  the  adoption  of 
this  principle  might  seriously  imperil  the  system  of  jury  trial, 
and  lead  to  practices  which  the  statutes  regulating  the  drawing 
of  jurors  were  designed  to  prevent  The  main  purpose  of  the 
statutes  for  the  drawing  and  selection  of  trial  jurors  is  the 
securing  of  a  fair  and  impartial  jury.  To  this  end  provisions 
are  made,  which,  if  followed,  prevent  the  selection  of  a  jury, 
either  by  the  court,  or  the  officers  of  the  court,  or  by  either  of 
the  parties  to  the  action,  and  exclude  from  the  jury-box  all 
jurors  not  indifferent,  or  who  for  any  reason  are  disqualified  to 
act  as  jurors ;  while  at  the  same  time  they  secure  to  the  parties 
the  advantage  of  a  jury  constituted  by  lot  from  all  the  qualified 
jurors,  undrawn  on  the  panel  By  the  statute  of  8  Oeo.  IL 
{sec  11),  "  for  the  better  r^ulation  of  juries,"  it  is  provided  that 
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the  first  twelve  persons  drawn  and  appearing,  and  approved  as 

indifferent,  should  be  the  jury  to  try  the  causa     This  provision 

was  incorporated  into  the  Revised  Laws  of  1818  (1  JRev.  Lams, 

381,  sec  20),  and  into  the  Revised  Statutes  (2  R  &,  420,  sec  61), 

and  was  re-enacted  in  the  Code  of  Civil  Procedure  {sec  1166) 

without  any  substantial  changa     The  section  of  the  Code  is  in 

this  language : 

**The  lirst  twelve  persons  who  appear  as  their  names  are 

drawn  and  called,  and  approved  as  indifferent  between  the  par- 
ties, and  not  discharged  or  excused,  must  be  sworn,  and  consti- 
tute the  jury  to  try  the  case." 

Sections  1032  and  1033  enumerate  causes  for  which  jurors 
may  be  discharged  or  excused  The  language  of  section  1166 
is  mandatory.  The  firet  twelve  persons  drawn,  who  appear,  and 
are  indifferent,  and  not  discharged  or  excused,  must,  the  section 
declares,  be  sworn  and  constitute  the  jury. 

Blackstone  refers  with  just  admiration  to  the  safeguards  thrown 
around  the  selection  of  a  jury  by  the  English  statutes,  and  ob- 
serves that  they  are  admirably  designed  for  the  avoiding  of 
frauds  and  secret  management,  by  electing  the  twelve  jurors 
out  of  tiie  whole  of  the  panel  by  lot  (2  BL  Com.,  865)i 

It  is  said  that  no  injury  resulted  to  the  defendant  from  the 
erroneous  exclusion  of  the  city  jurors,  and  a  competent  jury 
actually  tried  the  casa  The  court  cannot  say  that  the  trial 
would  have  resulted  differently  if  the  city  jurors  had  not  been 
excluded  On  the  other  hand,  the  contrary  cannot  be  affirmed. 
It  is  certain  that  except  for  the  erroneous  ruling  the  jury  would 
have  been  differently  constituted  Jurors  differ  in  intelligence, 
judgment  and  fitness  to  act  as  jurors.  It  is,  we  think,  the 
legal  right  of  a  paity  to  have  the  chance  that  the  best  man  may 
be  drawn,  and  that  the  range  of  selection  shall  not  \)C  limited 
by  excluding  without  cause  competent  jurors  from  the  panel. 
It  cannot  be  doubted  that  if  an  incompetent  juror  had  been 
admitted,  against  the  objection  of  the  defendant,  the  judgment 
would  be  set  aside,  and  yet  in  many  cases  it  would  tx?  inipcjs- 
flible  to  show  any  actual  injury.     A  person  not  a  Resident  of 
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the  county,  or  over  sixty  years  of  age,  or  without  the  requisite 
property  qualification,  is  not  a  competent  juror  {Cbde^  sec  1027) ; 
but  it  would,  we  conceive,  be  no  answer  to  an  exception  taken 
to  his  admission  that  no  actual  injury  was  shown  to  have 
resulted  The  violation  of  the  legal  right  of  the  party  to  have 
the  case  tried  by  competent  jurors  would  be  conclusivei 

The  error  in  this  case  was  in  improperly  rejecting  competent 
jurora  The  court  added  a  disqualification  not  only  not  found 
in  the  statute,  but  which  the  statute  declares  shall  not  consti- 
tute a  disqualification.  The  law  allows  in  a  civil  case  two  per* 
emptory  challenges  to  each  party.  The  action  of  the  court  was 
equivalent  to  allowing  the  plaintiff  fourteen  peremptory  chal- 
lenges, because  it  excluded  from  the  jury,  without  adequate 
cause,  upon  the  motion  of  the  plaintiff,  fourteen  jurors  presum- 
ably competent  If  the  court  had  in  form  allowed  the  plaintiff 
more  than  two  peremptory  challenges,  would  it  be  an  answer  to 
an  exception  that  nevertheless  there  was  no  legal  injury,  since  a 
competent  jury  was  subsequently  impaneled  ? 

We  think  the  error  of  the  court  in  excluding  the  city  jurors 
is  available  to  the  defendant  on  this  appeal  The  learned  trial 
judge  doubtless  decided  the  point  under  a  misapprehension  that 
the  case  was  governed  by  the  common  law,  without  having  in 
view  the  statute  of  1816.  But  the  charter  is  declared  on  its 
face  to  be  a  public  act,  and  the  judge  is  presumed  to  have  had 
notice  of  its  provisions.  It  does  not  appear  whether  his  attention 
was  specially  called  to  the  provision  in  section  16,  but  the 
counsel  for  the  plaintiff  took  the  objection  to  the  jurors  spe- 
cifically on  the  ground  that  as  residents  of  Troy,  they  were 
interested,  and  so  disqualified,  and  the  defendants  counsel 
insisted  that  they  were  not  disqualified  for  that  reason,  and  the 
court  ruled  the  point  for  the  plaintiff.  We  think  he  must  bear 
the  consequences  of  the  error,  and  that  he  cannot  escape  by 
charging  the  defendant  with  a  violation  of  duty  in  omitting  to 
call  the  attention  of  the  court  to  the  provision  of  the  statute  of 
1816,  which,  so  far  as  appears,  may  not  have  been  known  to 
him  at  the  tima 
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.  We  think  the  judgment  should  be  reversed.  The  statute 
makes  elaborate  provision  for  securing  an  impartial  jury.  It 
provides  that  the  first  twelve  competent  jurors  drawn,  who  are 
indifferent  and  not  discharged  or  excused,  shall  constitute 
the  jury.  The  law  prescribes  the  qualification  of  jurors.  The 
court  cannot  add  to  or  detract  from  them.  It  cannot  itself 
select  the  jury,  directly  or  indirectly.  It  cannot  in  its  discre- 
tion or  capriciously  set  aside  jurors  as  incompetent  whom  the 
law  declares  are  competent,  and  thus  limit  the  selection  of  the 
jury  to  jurors  whose  names  may  be  left  If  this  is  done  a 
legal  right  is  violated,  for  which  an  appellate  court  will  give 
redress.  The  jury  system,  to  be  successfully  administered, 
requires  not  only  absolute  impartiality  in  fact  in  the  drawing  of 
jurors,  but  such  an  adherence  to  forms  and  methods  of  proce- 
dure as  will  secure  public  confidence  and  prevent  any  suspicion 
of  improper  or  unfair  dealing. 

We  have  not  lost  sight  of  the  cases  holding  that  mere  irregu- 
larities on  the  part  of  ministerial  officers  in  the  selection  and 
drawing  of  jurors  is  not  ground  of  error,  unless  it  appears  that 
they  operate  to  the  prejudice  of  the  party  {Friery  agt  People, 
41  K  r.,  425 ;  Ferris  agt  People,  85  id,  125 ;  People  agt  Han- 
som, 7  Wend.,  417);  but  the  erroneous  exclusion  by  a  judge, 
on  the  trial,  from  a  particular  panel,  of  a  class  of  persons  regu- 
larly drawn,  on  the  ground  of  incompetency,  stands,  we  think, 
upon  a  different  principle,  and  is  governed  by  different  consid- 
erations. 

The  judgment  should  be  reversed. 

All  concur,  except  Milleb,  J.,  absent 
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SUPEEME  COURT. 
George  Abeel  et  al  agt  John  J.  Anderson. 

Bueution — Lienqf — ^ow  erecUed — Code  ef  CfMl  Proeedwre^  tecHcmt  2486- 

8447 

The  plaintiff  ifsaed  execution  on  Judgment  against  defendant,  and  the 
aherifi  demanded  payment  of  the  execution.  Then  defendant  made  a 
general  assignment,  and  thereafter  the  execution  was  returned  unsatisfied, 
and  a  receiver  was  appointed  on  supplementary  proceedings: 

EM,  that  the  judgment  and  execution  and  the  demand  of  payment  under 
the  execution  in  its  lifetime  did  not  create  a  Uen  which  can  he  enforced 
under  sections  2486-2447  of  the  Code. 

Mrst  Department^  General  Term^  April,  1886. 

Before  Davis,  P.  J.^  Brady  and  Daniels,  JJ. 

Appeal  from  order  of  the  special  term  denying  motion  to 
compel  James  S.  Allen,  as  assignee  of  John  J.  Andei-son,  to 
pay  the  plaintiflEs'  judgment  recovered  against  Anderson. 

JE  /S  Hatch,  for  appellant 

D.  Nicollj  for  respondent 

Davis,  P.  J. —  The  plaintiffs  in  this  action  recovered  their 
judgment  against  the  defendant  John  J.  Anderaon,  and  issued 
execution  thereon  on  the  1st  of  October,  1884.  On  the  8th  of 
October,  1884,  the  defendant  made  a  general  assignment  for 
the  benefit  of  creditors  to  James  L.  Allen,  the  respondent  on 
this  appeal  The  plaintiffs  claim  that  their  judgment  and 
execution  was  a  lien  upon  the  property  of  the  defendant  prior 
to  such  general  assignment  No  levy  had  been  made  of  the 
execution  before  the  assignment,  but  a  demand  for  payment  of 
the  execution  was  made  by  the  sheriff  prior  to  the  making  of 
the  assignment,  and  thereafter  the  execution  was  returned  un- 
VoL.  IIL  62 
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satisfied  Proceedings  supplementary  to  execution  were  had, 
and  one  Henry  A-  Wheeler  was  appointed  receiver  of  the  prop- 
erty of  the  defendant     The  receiver  duly  qualified 

The  question  presented  is  whether  the  demand  made  by  the 
sheriff  of  payment  of  the  execution  operated  to  give  him  such 
a  lien  upon  the  property  of  the  defendant  as  entitles  the  plain- 
tiffs to  the  remedy  they  now  seek.  The  court  below  held  that 
no  lien  was  acquired 

Section  1406  of  the  Code  of  Civil  Procedure  provides  that  the 
goods  and  chattels  of  the  judgment  debtor  situated  within  the 
jurisdiction  of  the  officer,  are  bound  by  the  execution  from 
the  time  of  its  deliverv  to  the  officer  to  be  executed 

This  relates,  however,  only  to  such  property  as  can  be  levied 
upon  and  sold  by  the  sheriff ;  and  there  must  be  an  actual  levy 
during  the  hfe  of  the  execution,  otherwise  the  lien  of  the  exe- 
cution is  lost  {Hathaway  agt  Howell,  64  iVI  71,  97 ;  Walker  agt 
Henry,  86  id,  134).  In  this  case  there  was  no  lien  upon  any 
property.  The  execution  was  returned  unsatisfied  and  a  re- 
ceiver in  supplementary  proceedings  was  thereafter  appointed, 
who  duly  qualified  If  Allen,  the  assignee  of  the  judgment 
debtor,  did  not  take  title  of  the  assigned  property,  then  the 
receiver  appointed  in  the  supplementary  proceedings  was  vested 
with  such  title.  But  the  validity  of  the  assignment  in  this 
case  is  not  attacked  It  is  simply  asserted  that  the  judgment 
and  execution  and  the  demand  of  payment  made  upon  the 
defendant  under  the  execution  in  its  lifetime  created  a  lien 
which  can  be  enforced  under  sections  2436-3447  ®f  the  Coda 

We  are  of  opinion,  as  was  the  court  at  special  term,  that  no 
such  lien  was  created  by  the  demand,  and  that  the  title  of  the 
assigned  property  vested  in  the  assignee,  Allen,  and  so  far  as 
any  facta  are  developed  in  this  case,  can  only  be  reached  and 
affected  by  the  plaintiffs  as  judgment  creditors,  by  an  action 
begun  either  by  themselves  or  the  receiver  to  set  aside  the 
assignment  upon  grounds  affecting  its  validity. 

But  whatever  may  be  the  remedy  that  exists,  it  is  quite  clear 
to  us  that  under  the  provisions  of  the  Code  the  court  had  no 
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power  to  order  the  application  of  the  property  or  its  proceeds 
in  the  hands  of  the  assignee  upon  the  judgment  of  the  plaintiflfe 
for  its  payment 

The  order  should  be  afltaned,  with  ten  dollars  costs  and  dis- 
bursements. 

Daniels  and  Brady,  JJ.,  concurred. 


SUPEEME  COURT. 


The  Mayor,  Alderman  and  Commonalty  op  the  City  of 
New  York  agt  The  Fulton  Market  Fishmongers' Asso- 

CLA.TI0N. 

The  Same  agt  Samuel  L.  Storer 

Ifew  York  {cUy  cf)  —  Pters  and  wharf « —  Power  of  (he  legislature  to  regvJdte 
the  making  or  taking  of  leasee  of  rml  est^ite  by  t/ie  corporation  of  New  York — 
Futton  fish  market  —  Vcdidity  of  lease — Duty  of  clerk  cf  common  council 
as  to  leases. 

The  legislature  has  power  to  regulate  the  use  of  piers  and  wharfs  in  the  city 
of  New  York,  although  the  same  are  the  property  of  the  corporation. 

The  legislature  has  also  the  power  to  regulate  the  taking  or  making  of  leases 
of  real  estate  by  the  corporation  of  the  city  of  New  York. 

The  defendants,  the  Fulton  Market  Fishmongers'  Association,  was  incorpo- 
rated by  chapter  277  of  the  Laws  of  1869,  and  by  section  8  of  said  act 
the  commissioners  of  the  sinking  fund  were  authorized  to  lease  to  said 
corporation  the  present  fisli  market,  with  portions  of  the  piers  adjoining 
on  either  side,  for  a  term  not  exceeding  ten  years,  and  providing  for  the 
construction  of  new  buildings  for  a  fish  market.  Pursuant  to  that  act  a 
lease  was  made  for  ten  years,  and  in  1879  a  new  lease  for  ten  years  was 
made.  This  action  is  brought  to  recover  two  quarters'  rent  in  1884  under 
this  lease.  The  commissioners  of  the  sinking  fund,  under  the  act  of  1888, 
amending  the  act  of  1869,  duly  authorized  the  execution  of  the  lease  relied 
on  by  the  defendants,  on  condition  of  the  surrender  of  the  then  existing 
lease  and  of  the  execution  of  the  new  lease  by  them.  This  lease  having 
been  approved  by  the  counsel  to  the  corporation,  was  executed  by  the 
defendant  and  also  by  the  mayor,  but  the  seal  of  the  city  was  not  affixed 
thereto.     Defendants  surrendered  the  old  lease. 
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HM,  that  the  act  of  1888,  amending  the  act  of  1869,  is  not  in  conflict  with 
the  constitution  of  this  state,  and  these  acts  do  not  in  any  way  violate  the 
corporate  rights  of  the  city  of  New  York. 

Though  the  clerk  of  the  common  council  should  sign  any  leases  made  by 
lawful  authority,  and  should  fix  the  seal  of  the  city  upon  all  such  leases, 
as  he  is  made  by  section  76  of  the  consolidation  act  the  custodian  of  such 
seal,  and  his  signature  is  thereby  required  to  be  fixed  to  all  leases  made 
by  the  city,  yet  as  defendants  have  done  everything  in  their  power  to 
carry  out  their  contract  with  the  city,  it  does  not  rest  with  the  plaintifb 
to  assert  that  Uie  old  contract,  which  was  abrogated  by  the  new,  is  still 
in  force  in  consequence  of  the  wrongful  act  or  insubordination  of  their 
agent 

Special  Term^  Aprils  1886. 

JE  Henry  Lacombe,  counsel  to  corporation,  for  plaintiff; 
David  J.  Dean^  of  counsel 

Adolph  L,  Sanger,  for  common  council ;  Abel  Crook^  for  de- 
fendant ;  Elliott  Sandford^  of  counsel 

Lawrence,  J, — The  first  of  these  actions  is  brought  to  re- 
cover the  sum  of  $3,250,  the  amount  of  two  quarters*  rent^ 
which  it  is  alleged  became  due  on  the  1st  of  May  and  1st  of 
August,  1884,  under  a  lease  from  the  plaintiffs  to  the  defend- 
ants of  the  right  to  use  and  occupy  as  a  fish  market,  during 
the  term  of  ten  years,  from  May  1,  1879,  the  premises  then 
used  and  occupied  by  the  defendants  as  a  fish  market,  situated 
at  the  slip  on  the  East  river,  in  the  city  of  New  York,  next 
northeasterly  of  the  slip  at  the  foot  of  Fulton  street,  including 
the  easterly  one-half  of  pier  number  22  and  the  westerly  one- 
half  of  pier  number  23,  on  either  side  of  said  slip  for  the  dis- 
tance of  one-half  of  the  said  piers  in  length,  from  the  bulkhead 
of  said  slip  on  South  street,  together  with  said  bulkhead,  with 
the  appurtenances,  and  with  the  right  to  collect  and  retain  all 
the  wharfage  which  might  accrue  for  the  use  and  occupation 
by  vessels  of  more  than  five  tons  burden  of  the  aforesaid  parts^ 
of  said  piers  and  bulkheads. 
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The  second  action  is  brought  against  Samuel  L.  Storer, 
Greoige  S.  Lamphear  and  John  H.  Lynch- 
In  the  complaint  in  this  action  it  is  alleged  that  the  plaintiffs, 
on  the  25th  of  April,  1882,  acting  by  and  through  their  depart- 
ment of  docks,  sold  and  assigned  to  the  defendants,  at  public 
auction  in  the  city  of  New  York,  the  right  to  collect  and  retain 
all  wharfage  which  might  accrue  for  the  use  and  occupation  by 
vessels  of  more  than  five  tons  burden  of  the  outer  one-half  of 
the  easterly  side  of  pier  number  22,  East  river,  for  the  term  of 
three  years  from  the  1st  day  of  May,  1882,  with  license  and 
permission  to  the  said  defendants  to  enter  and  occupy  the  said 
premises,  and  that  the  defendants  promised  and  agreed  to  pay 
to  the  plaintiffs  the  annual  sum  of  $5,100,  in  equal  quarterly 
payments,  in  advance,  on  the  first  days  of  May,  August,  No- 
vember and  Febiniary  during  each  year  of  said  term,  and  that 
the  defendants  have  neglected  and  refused  to  pay  to  the  plain- 
tiffs the  sum  of  $1,275,  which  by  the  terms  of  said  agreement 
became  due  from  the  defendants  to  the  plaintiffs  on  the  1st  of 
May,  1884,  and  the  further  sum  of  $1,275,  which  became  due 
♦on  the  1st  of  August,  1884 

As  another  cause  of  action,  the  plaintiffs  allege  that  on  the 
said  25th  day  of  April,  1882,  acting  by  and  through  their  de- 
partment of  docks,  they  sold  and  assigned  to  the  defendants,  at 
public  auction  in  the  city  of  New  York,  the  right  to  collect 
and  retain  all  the  wharfage  and  cranage  which  might  accrue 
for  the  use  and  occupation  by  vessels  of  more  than  five  tons 
burden  of  about  two  hundred  and  eleven  feet  of  the  outer  end 
•of  the  westerly  half  of  pier  number  23,  East  river,  for  the  term 
•of  three  years,  from  the  1st  day  of  June,  1882,  with  license  and 
permission  to  the  said  defendants  to  enter  and  occupy  the  said 
premises;  that  the  defendants  promised  and  agreed  to  pay 
to  the  plaintiffs  the  annual  sum  or  rent  of  $2,125  therefor,  in 
equal  quarterly  payments,  in  advance,  on  the  first  days  of 
June,  September,  December  and  March  in  each  and  every  year 
daring  said  term. 

It  is  then  alleged  that  the  defendants  have  &iled  to  pay  the 


41Nt  HOWARD'S  PRACTICE  REPORTS. 

Mayor,  Ac,,  of  Kew  York  agt  Fulton  Market  Fishmongers'  Associalion. 

plaintiSs  the  two  quarters'  rent  which  became  due  on  the  first 
days  of  June  and  September,  1884,  rcvspcctively. 

The  answer  of  the  defendants  in  the  first  case  admits  the 
making  of  the  lease  and  the  non-payment  of  the  two  quarters' 
rent,  for  which  the  action  is  brought,  and  tliat  the  defendant 
is  a  corporation  incorporated  by  chapter  277  of  the  Laws  of 
1869,  entitled  "An  act  to  incorporate  the  Fulton  Market  Fish- 
mongers' Association  of  the  City  of  New  York."  It  is  alleged, 
by  way  of  afcmative  defense,  that  on  or  about  the  25th  day 
of  April,  1882,  the  plaintiflfe,  through  their  department  of 
docks,  sold  at  public  auction  to  Samuel  L.  Storer  and  others, 
acting  as  trustees  for  that  purpose  of  the  defendant,  the  right 
to  collect  and  retain  all  wharfage,  for  the  use  by  vessels  of 
more  than  five  tons  burden,  of  tlie  outer  one-half  of  the  easterly 
side  of  pier  number  22,  East  river,  for  the  term  of  thi-ee  years, 
from  the  1st  day  of  May,  1882,  at  the  annual  rent  of  S«').100, 
payable  in  equal  quarterly  payments  in  advance,  from  the  first 
days  of  May,  August,  November  and  February  in  each  year, 
which  trustees  signed  an  agreement  in  writing  to  that  effectt 

It  is  also  alleged  that  at  the  same  sale  the  said  plaintifFi?  like- 
wise sold  to  Storer  and  others,  acting  as  trustees  for  that  purj>ose 
for  the  defendant,  the  right  to  collect  and  retain  all  wharfage 
for  the  use  and  occupation  by  vessels  of  more  than  five  tons 
burden  of  about  two  hundred  and  eleven  feet  of  the  outer  end 
of  the  wCvSterly  half  of  pier  number  23,  East  river,  for  the  term 
of  three  years  from  the  1st  of  June,  1882,  at  the  annual  rent  of 
$2,125,  payable  in  equal  quarterly  payments  in  advance,  on  the 
first  days  of  June,  September,  December  and  March  in  each 
year  during  said  term,  which  trustees  signed  an  agreement  in 
writing  to  that  eflEect 

It  is  then  alleged  that  all  rent  which  became  due  up  to  the 
1st  of  May,  1884,  and  up  to  the  1st  of  June,  1884,  has  been 
paid  under  the  said  lease  by  the  defendants  to  plaintiffs. 

It  is  further  alleged  that  by  chapter  412  of  the  Laws  of  1883, 
-^vtion  8  of  chapter  277  of  the  laws  of  1869,  being  the  act 
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under  which  the  defendant,  The  Fishmongers'  Association,  was 
incorporated,  was  amended  so  as  to  read  as  follows : 

"  §  3.  The  commissioners  of  the  sinking  fund  of  the  city 
of  New  York  are  hereby  authorized  to  lease  to  the  said  corpo- 
ration the  present  fish  market,  including  one-half  of  the  piers 
adjoining  the  same  on  either  side  thereof,  for  the  whole  distance 
in  length  from  the  bulkhead  of  said  slip,  and  the  lands  and 
waters  of  the  said  slip  between  the  same,  for  a  term  not  exceed- 
ing twenty-one  years  for  the  purposes  aforesaid,  upon  such 
terms  and  conditions  as  they  shall  deem  most  advantageous  for 
the  city,  and  providing  for  the  construction  of  such  new  build- 
ing or  alterations,  additions  and  improvements  to  the  present 
buildings  for  a  fish  market,  of  iron  or  wood,  as  they  may  deem 
advisable,  without  delay,  provided  nevertheless  that  such  lease 
shall  be  for  the  use  of  all  persons  now  holding  stands  in  the 
said  fish  market,  to  the  same  extent  that  they  now  hold  the 
same,  who  shall  become  members  of  the  corporation  created  by 
this  act,  which  they  are  hereby  authorized  to  do  within  three 
months  after  the  passage  of  this  act  And  further  provided, 
that  the  said  fish  market  shall  be  subject  to  the  laws,  ordi- 
nances and  regulations  of  the  corporation  of  New  York,  relat- 
ing to  public  markets,  not  inconsistent  with  the  purposes  of 
this  act  And  further  provided,  that  such  lease  shall  be 
accepted  by  the  said  corporation  during  the  existence  of  or 
immediately  upon  the  termination  of  the  existing  lease  or 
leases  of  the  said  premises,  which  lease  or  leases  said  corpora- 
tion is  hereby  authorized  to  surrender,  and  the  said  commis- 
sioner of  the  sinking  fund  are  hereby  authorized  to  accept  as 
a  condition  of  such  new  lease." 

It  is  further  alleged  that  in  or  about  October,  1888,  said 
association  presented  its  petition  to  the  said  commissioners 
of  the  sinking  fund,  wherein  after  fully  stating  the  facts  and 
reasons  therefor,  requested  said  commissionei*s  to  give  efl^ect  to 
chapter  412  of  the  Laws  of  1883,  by  granting  to  said  associa- 
tion a  lease  of  said  premises,  and  as  a  condition  thereof  tluit 
the  then  existing  leases  should  be  surrendered  by  the  then 
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said  leases,  and  be  accepted  by  the  said  commissioners ;  that 
by  said  petition  the  term  of  the  new  lease  was  requested  to  be 
fixed  at  twenty-one  years,  from  May  1,  1884,  and  the  rental 
was  to  be  fixed  at  a  fair  valuation,  and  the  terms  and  con- 
ditions were  to  be  agreed  upon  so  that  said  association  might 
be  enabled  to  provide  the  facilities  and  improvements  neces- 
sary to  the  fish  trade  of  New  York,  and  to  secure  a  sinking 
fund  to  reimburse  said  association  for  its  improvementa 

That  thereupon  said  commissioners,  after  hearing  the  views 
of  the  dock  department,  and  considering  its  communications 
upon  the  subject,  and  after  hearing  the  reasons  of  the  said 
Fulton  Market  Fishmongers*  Association  why  its  petition 
should  be  granted,  did  on  the  24th  day  of  December,  1883,  by 
unanimous  vote  of  the  mayor,  recorder,  comptroller,  chamber- 
lain and  chairman  of  the  finance  committee  of  the  board  of 
aldermen,  constituting  such  commissioner,  resolved  that  the 
prayer  of  the  petitioners  be  granted,  and  tliat  the  matter  \ye 
referred  to  the  comptroller  and  counsel  to  the  corporation,  for 
the  purpose  of  carrying  into  effect  the  provisions  of  the  act  of 
the  legislature  referred  to  in  said  petition,  and  in  aca)rdance 
with  the  prayer  of  the  petitioners,  and  that  the  proposed  lease 
be  submitted  to  this  board  for  approval  before  execution. 

It  is  further  alleged  that  thereafter  said  compti'oller,  after 
conference  with  said  department  of  docks,  and  after  proper 
appraisal  by  others  appointed  by  him  for  that  purpose,  and 
after  negotiations  with  defendant  and  said  counsel  to  the  cor- 
poration, united  in  a  report  to  the  said  commissioners  of  the 
sinking  fund,  bearing  date  April  21,  1884,  in  which  it  was 
stated  that  a  fair  and  reasonable  annual  rent  for  the  wharf 
property  required  by  the  Fulton  Market  Fishmongers'  Asso- 
ciation, to  prosecute  their  business  as  wholesale  dealei-s  in  fresh 
fish,  would,  in  their  judgment,  be  $12,000  per  annum  for  a 
lease  of  twenty-one  years,  and  that  a  lease  has  been  accordingly 
prepared  by  the  counsel  to  the  corporation,  which  was  there- 
with submitted  to  the  commissioners  of  the  sinking  fund  before 
execution. 
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It  is  further  alleged  that  at  their  said  meeting  the  commis- 
sioners of  the  sinking  fund  approved  the  lease  so  submitted, 
and  thereby  authorized  a  lease  to  the  defendant  of  said  premises 
and  wharf  property  at  the  yearly  rental  of  $12,000,  for  the 
term  of  twenty-one  years,  commencing  May  1,  1884,  payable 
quarterly  in  advance,  and  upon  the  further  terms  and  con- 
ditions that  the  existing  leases  thereof,  being  the  same  men- 
tioned in  the  complaint  and  others,  should  be  surrendered,  and 
that  the  association  should  execute  the  lease  in  said  resolution 
provided  for,  pursuant  to  the  provisions  of  chapter  412  of  the 
Laws  of  1883,  and  authorized  and  directed  the  mayor  and  clerk 
of  the  common  council  to  execute  said  lease,  when  approved 
by  the  counsel  to  the  corporation  and  authorized  the  comptroller 
to  deliver  the  same  when  so  executed,  and  when  a  counterpart  of 
said  lease  shall  have  been  executed  by  the  proper  officens  of  said 
association,  and  it  has  been  recorded  in  his  ofGica 

It  is  further  alleged  that  the  association  in  good  faith  did 
accept  the  said  lease,  and  executed  and  delivered  to  the  plain- 
tiffs the  counterpart  of  said  authorized  lease,  and  delivered  the 
same  to  the  plaintife,  who  accepted  a  surrender  of  the  existing 
leases,  &c.,  which  counterpart  and  surrender  severally  were 
thereupon  duly  received  by  said  comptroller  for  record  in  his 
oflSce,  and  said  lease  was  duly  approved  by  the  counsel  to  the 
corporation,  and  was  thereupon  duly  executed  by  the  mayor,  as 
directed  by  said  resolution,  but  that  the  same  has  not  been  exe- 
cuted by  the  clerk  of  the  common  council,  nor  has  the  seal  of 
said  city  been  affixed  thereto.  That  the  association  has  requested 
the  plaintiffs  to  deliver  to  it  the  counterpart  of  said  lease,  as  by 
said  resolution  directed,  but  plaintiffs  have  not  yet  complied 
with  such  request  It  is  then  alleged  that  the  association  has, 
in  good  faith  and  before  this  action  was  commenced,  duly  ten- 
dered payment  of  the  rent  due  under  said  new  lease,  and  that 
the  plaintiffs  have  refused  to  receive  the  same,  wherefore  it  is 
demanded  by  the  defendant  that  the  complaint  be  dismissed 

The  answer  in  the  second  case,  after  admitting  the  sale  of 
Vol.  m.  68 
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the  25tli  of  April,  1882,  by  the  dock  department,  of  the  right 
to  collect  and  retain  wharfage,  &a,  on  the  parts  of  piers  22  and 
28,  East  river,  in  the  complaints  referred  to,  sets  forth  that  the 
purchase  by  the  defendants  of  said  rights  and  sales  by  the  plain- 
tiffs, to  them  aforesaid,  were  not  made  to  them  individually, 
nor  were  the  agreements  aforesaid  signed  by  them  as  individu- 
als, but  as  trustees  for  the  Fulton  Market  Fishmongers'  Associ- 
ation, the  defendants  in  the  first  case  The  answer  then  goes 
on  to  set  forth  substantially  the  same  facts  as  are  averred  in  the 
answer  of  the  Fishmongers'  Association  above  set  fortL 

On  the  trial  of  this  action  the  plaintiffs  were  represented  by 
the  counsel  to  the  corporation,  and  the  conmion  council,  claim- 
ing to  be  specially  interested  in  the  questions  involved,  also 
appeared  by  counsel  The  facts  averred  in  the  answers  of  the 
defendants  in  each  case  were  fully  proved  upon  the  trial 

Elaborate  briefs  were  subsequently  filed  by  counsel  for  the 
respective  parties,  and  as  the  corporation  counsel  had  given  an 
opinion  on  the  9th  of  August,  1884,  to  the  commissioners  of 
the  sinking  fund,  adverse  to  the  view  of  the  common  council 
and  its  clerk,  that  the  clerk  was  under  no  obligation  to  sign  the 
new  lease  until  directed  so  to  do  by  the  common  council,  a 
brief  was  submitted  on  behalf  of  the  common  council.  The 
main  questions  arising  in  this  case  were  fully  discussed  in  the 
brief  of  the  counsel  for  the  common  council  Various  objec- 
tions are  taken  in  that  brief  to  the  validity  of  the  lease  autho- 
rized by  the  commissioners  of  the  sinking  fund,  but  the  princi- 
pal question  discussed  was  as  to  the  constitutionality  of  the  act 
of  1888,  chapter  412,  and  as  to  whether  a  new  lease  could  be 
given,  whether  the  same  would  be  valid  and  effectual  until  the 
seal  of  the  city  had  been  affixed  thereto  by  the  clerk  of  the 
conunon  council  under  its  authority. 

I  do  not  recognize  the  force  of  the  ai^ument  which  was 
made  to  show  that  the  act  of  1883  is  in  conflict  with  the  consti- 
tution of  this  stata  The  defendant,  the  Fulton  Market  Fish- 
mongers' Association,  was  incorporated  by  chapter  277  of  the 
Laws  of  1869,  and  by  section  8  of  said  act  the  commissioners 


HOWARD'S  PRACTICE  REPORTS.  499 

Mayor,  &c.,  of  New  York  agt.  Fulton  Market  Fishmongers'  Association. 

of  the  sinking  'fund  of  the  city  of  New  York  were  authorized 
to  lease  to  the  said  corporation  the  present  fish  market,  includ- 
ing one-half  of  the  piers  adjoining  the  same  on  either  side 
thereof ^.&c.,  *  *  *  for  a  term  not  exceeding  ten  years, 
&a,  *  *  *  and  providing  for  the  construction  of  such 
new  building  for  a  fish  market  of  iron  or  wood,  as  they  may 
deem  advisable,  without  delay,  provided,  nevertheless,  that 
such  lease  shall  be  for  the  benefit  of  all  persons  now  holding 
standi  in  the  said  fish  market  to  the  same  extent  that  they  now 
hold  the  same,  who  shall  become  members  of  the  corporation 
created  by  this  act,  which  tliey  are  hereby  authorized  to  do^ 
within  three  months  after  the  passage  of  this  act,  and  further 
provided  that  the  said  new  marlcet  shall  be  subject  to  the  laws, 
ordinances  and  regulations  of  the  corporation  of  New  York 
relating  to  public  markets  not  inconsistent  with  the  purposes, 
of  this  act;  and  further  provided  that  such  lease  shall  be 
accepted  by  the  said  corporation  within  three  months  after  the 
passage  of  this  act 

Pursuant  to  that  act  a  lease  was  executed  by  the  commis- 
sioners of  the  sinking  fund  for  the  term  of  ten  years  to  the 
defendants.  When  that  lease  expired  in  1879  a  new  lease  for 
ten  *  years  was  executed  by  the  commissioners  of  the  dock  de- 
partment to  the  defendants,  which  is  the  lease  under  which  this 
action  is  brought  By  chapter  244  of  the  Laws  of  1882,  en- 
titled "An  act  to  insure  and  increase  the  supply  and  disposition 
of  wholesome  fresh  fish  in  the  city  of  New  York,  and  to  regu- 
late the  use  of  piers  numbers  22  and  23,  East  river,"  said  piers 
were  set  apart  and  devoted  exclusively  until  the  1st  of  May, 
1889,  for  the  purposes  of  fresh  fish  commerce,  and  the  use  of 
vessels  engaged  in  such  business. 

That  act  provided  also  that  such  person  or  persons  as  now 
lease  or  may  hereafter  lease  the  same  from  the  mayor,  alder- 
men and  commonalty  of  such  city  shajl  be  authorized  to  erect 
and  maintain,  &c.,  *  *  *  such  improved  structures,  &a, 
*    *    *    as  may  be  necessary  and  proper  to  preserve  fresh 
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food  fish  for  supply  of  the  public,  and  for  the  more  convenient 
disposition  and  care  of  the  sama 

It  was  further  provided  that  the  plans  for  such  atructures, 
&a,  should  be  first  submitted  to  the  board  governing  the  de- 
partment of  docks  for  their  approval,  and  that  the  same  should 
not  be  erected,  &a,  unless  approved  of  by  said  board. 

There  can  be  no  doubt  of  the  power  of  the  legislature  to 
regulate  the  use  of  piers  and  wharves  in  the  city  of  New  York, 
although  the  same  are  the  property  of  the  corporation  {see  Van- 
derhiU  agt  Adams,  7  Ooiven,  348;  see  also  the  Matter  of  Vie 
Application  of  the  Union  Ferry  Company,  98  N.  Pi,  139,  and 
remarks  of  Eapallo,  J.,  ai  pages  156  and  157)^ 

I  cannot  see  that  chapter  412  of  the  act  of  1883,  which 
amends  chapter  277  of  the  Laws  of  1869,  authorizing  the  com- 
missioners of  the  sinking  fund  t6  grant  the  new  lease,  which  is 
relied  upon  by  the  defendants,  conflicts  with  the  provisions  of 
the  constitution. 

The  legislature,  after  the  act  of  1869  was  passed,  transferred 
to  the  dock  department  the  power  to  make  the  lease  which  was 
made  in  1879,  and  the  same  authority  which  conferred  such 
power  upon  the  dock  department  could  take  it  from  them  and 
retransfer  it  to  the  commissioners  of  the  sinking  fund. 

The  act  of  1883  was  also  in  liarmony  with  the  provisions  of 
section  102  of  the  charter  of  1873,  so  far  as  it  related  to  market 
property,  and  it  was  quite  competent  for  the  legislature  to  ex- 
tend to  the  conmiissioners  of  the  sinking  fund  the  same  power 
in  respect  to  the  sale  of  leasing  wharf  property  belonging  to 
the  city.  Nor  can  I  see  that  paid  acts  in  any  way  violate  the 
corporate  rights  of  the  city  of  New  York. 

The  commissioners  of  the  sinking  fund  are  corporate  officers 
quite  as  much  as  the  membei-s  of  the  common  council,  and  it 
is  for  the  legislature  to  determine,  in  the  exercise  of  its  discre- 
tion, upon  what  officers  of  the  municipality  certain  powers  shall 
devolva  In  this  case  the  legislature,  for  purposes  which  we 
must  assume  were  legitimate,  have  seen  fit  to  vest  the  determi- 
nation of  the  question  whether  a  suiTender  of  the  old  lease  and 
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the  making  of  a  new  one  to  the  defendants  would  be  for  the 
interest  of  the  city  in  the  commissioners  of  the  sinking  fund. 
The  rights  of  the  corporation  of  the  city  of  New  York  were 
fully  protected  by  providing  that  that  question  should  be 
determined  by  corporate  officers. 

As  was  said  by  Folger,  J.,  in  the  Matter  of  ZhorowsM  (68 
N.  Y.^  92) :  "  It  is  in  the  legislative  province  to  direct  in  what 
way.  through  what  board  of  municipal  ofiScers  or  agents,  %r  by 
what  individual  municipal  officers,  legislative  or  executive,  the 
power  shall  be  exerted.  If  it  shall  be  found  that  the  legislature 
of  the  state  lias  enacted  that  this  power  shall  be  placed  in  the 
hinds  of  a  single  officer,  as  the  commissioner  of  public  works, 
it  is  not  to  be  said  that  this  is  a  derogation  from  the  chartered 
powers  and  privileges  of  the  city  of  New  York,  so  often  con- 
finned  to  it,  but  only  another  mode  for  the  exercise  theix'of, 
devised  by  the  wisdom  or  the  will  of  the  legislature " 

The  learned  judge,  in  a  previous  part  of  the  opinion,  had 
stated  "that  the  general  -power  given  by  the  Montgomerie 
charter  may  be  curtailed  or  controlled  by  legislative  action  is 
recognized  by  this  court "  {see^  also^  The  People  ex  reL  Cox  agt 
Special  Sessions,  7  Hun,  214). 

That  the  legislature  has  the  power  to  regulate  the  taking  or 
making  of  leases  of  real  estate  by  the  corporation  of  the  city 
of  New  York  has  also  been  decided  in  actions  relating  to  that 
subject  {see  Schanck  agt  The  Mayor,  Jkc,  of  the  Oily  of  New 
York,  69  K  Y.^  444,  and  People  ex  ret  Schanck  agt  Green,  64 
id,  499). 

The  evidence  in  this  case  shows  that  the  commissioners  of 
the  sinking  fund,  under  the  power  vested  in  them  by  the  act  of 
1883,  duly  authorized  the  execution  of  the  lease  relied  upon  by 
the  defendants,  on  condition  of  the  surrender  of  the  then  exist- 
ing lease  by  the  defendants,  and  of  the  execution  of  the  new 
lease  by  them.  It  also  discloses  that  the  lease  having  been 
approved  by  the  counsel  to  the  corporation,  was  executed  by 
the  defendants  and  also  by  the  mayor  of  the  city  of  New  York, 
and  that  the  defendants  have  surrendered,  so  far  as  they  were 


Wi  HOWARD'S  PRACTICE  REPORTa 

Mayor,  &c,,  of  New  York  agt  Fulton  Market  FiBhmongers'  ABSociation. 

able,  the  old  lease,  by  delivering  the  same  to  the  couiisel  of  the 
corporation,  who  has  delivered  it  to  the  comptroller. 

As  I  regard  the  act  of  1883  as  entirely  constitutional  and 
valid,  it  is  only  necessary  for  me  to  notice  one  other  objection 
raised  by  the  plaintiffs  upon  the  trial 

It  was  contended  that  because  the  clerk  of  the  common  council 
had  failed  to  affix  the  seal  of  the  city  to  the  new  lease,  and 
because  his  signature  had  not  been  given  thereto,  the  lease  was 
incomplete  and  constituted  no  bar  to  the  maintenance  of  this 
action. 

It  seems  only  necessary,  in  answer  to  that  objection,  to  refer 
to  the  opinion  given  by  the  counsel  to  the  corporation  to  the 
conmiissioners  of  the  sinking  fund  on  the  9th  day  of  August, 
1884,  which  is  submitted  with  his  briei 

In  that  opinion  the  learned  counsel  arrives  at  the  conclusion, 
and  so  advises  the  commissioners,  that  the  clerk  of  the  common 
council  should  sign  any  leases  madje  by  lawful  authority,  and 
that  he  should  affix  the  seal  of  the  city  to  all  such  leases,  as  he 
is  made  by  section  76  of  the  consolidation  act  the  custodian  of 
such  seal,  and  his  signature  is  thereby  required  to  be  affixed  to 
all  leases  made  by  the  city. 

It  was,  therefore,  the  duty  of  the  clerk  of  the  common  council, 
after  the  lease  in  question  had  been  directed  to  be  made  by  the 
commissioners  of  the  sinking  fund,  and  the  same  had  been  exe- 
cuted by  the  mayor,  to  affix  his  signature  and  the  seal  of  the 
city  to  the  sama  That  he  has  not  done  so  cannot  alter  the 
contract  into  which  the  city  has  entered  with  the  defendants. 

It  is  true  that  by  a  proper  proceeding  the  clerk  might  be 
compelled  to  sign  said  lease  and  affix  such  seal  But  as  the 
defendants  have  done  everything  in  their  power  to  carry  out 
their  contract  with  the  city,  it  does  not  rest  with  the  plaintiffis 
to  assert  that  the  old  contract,  which  was  abrogated  by  the 
new,  is  still  in  force  in  consequence  of  the  wrongful  act  or 
insubordination  of  their  own  agent 

For  these  reasons,  I  am  satisfied  that  the  defendant  in  the 
first  action  is  entitled  to  a  judgment  dismissing  the  complaint. 
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with  costs.  So  far  as  the  second  action  is  concerned,  it  is  clear 
that  Storer  and  his  associates  acted  in  a  representative  capacity 
for  the  stand  owners  in  the  fish  market,  and  that  such  rights  as 
they  acquired  by  the  purchase  or  bid  of  April  25,  1882,  were^ 
duly  vested  in  the  Fulton  Market  Fishmongers*  Association  by 
the  assignments  dated  July  6,  1882,  by  which  Lamphear  and 
Lynch  assigned  their  interast  in  the  bids  to  Storer,  and  Storer 
assigned  his  interest  to  the  Fulton  Market  Fishmongers'  Asso- 
ciation. 

It  is,  I  think,  evident  that  the  legislature,  in  passing  the  act 
of  1883,  had  in  contemplation  not  only  the  property  leased  to 
the  Fishmongers'  Association,  but  also  that  which  had  been  bid 
for  by  Storer  and  others. 

This  is  clear  from  the  fact  that  the  property  held  by  the 
Fishmongers'  Association  only  ran  to  and  included  the  sUp  and 
part  of  the  waters,  &a,  from  the  centre  of  pier  number  22  to 
and  including  the  centre  of  pier  number  28,  with  the  bulkhead 
between  the  same ;  Storer  and  his  associates  had  acquired  the 
right  to  the  outer  portions  of  said  piers,  that  is  from  the  centre 
to  the  ends. 

The  act  of  1882  sets  apart  the  whole  slip  for  the  whole  dis- 
tance of  said  piers  in  length  from  the  bulkhead  for  the  sale  of 
wholesome  fresh  fish  The  act  of  1888  authorized  a  lease  to 
the  said  corporation  of  the  present  fish  market,  including  one- 
half  of  the  piers  adjoining  the  same  on  either  side  thereof  for 
the  whole  distance  in  length  from  the  bulkhead  of  said  slip,  &c., 
thus  embracing  not  only  that  part  of  the  piers  and  slip  already 
held  by  the  Fishmongers'  Association  under  its  lease,  but  also 
that  part  of  the  same  acquired  by  Storer  and  others  under  the 
sale  of  April  25,  1882,  and  assigned  by  them,  as  we  have  seen, 
to  the  Fishmongers'  Association  on  the  6th  of  July,  1882. 

It  f ollo^  therefore,  that  the  complaint  in  the  second  action 
should  also  be  dismissed,  with  costs. 

.Findings  may  be  settled  on  five  days'  notica 
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J^raetiee — Bule  2,  tupreme  court — OnMMton  qf  attomey^t  addresi — BUfsei 

^—  Code  of  CvoU  Proeedwre,  section  1800. 

The  omiflsion  of  an  attorney  to  indorse  upon  papers  served  or  filed  Us  post- 
office  address  or  place  of  busmess,  as  required  by  rule  2  of  the  supreme 
court,  is  a  mere  irregularity,  and  entitles  the  party  served  either  to  return 
the  paper  or  move  to.  set  it  aside ;  but  after  receiving  it  without  objection, 
he  cannot  safely  disregard  the  functions  which  the  paper  is  designed  to 
perform. 

Section  1080  of  the  Code  of  OivO  Procedure  requires  a  notice  of  ten  days 
of  entiy  of  Judgment  before  bringing  an  action  against  the  sureties  on 
appeal ;  but  if  such  notice,  without  the  indorsement  of  the  attorney's 
address  is  accepted  by  the  opposing  attorney,  and  not  returned,  he  waives 
the  defect,  and  cannot  afterwards  defeat  such  action  by  pleading  that  the 
required  notice  has  not  been  given. 

Decided  Janvaay,  1886. 

M  G  Sprague,  for  appellants. 

Oeorge  Wing,  for  respondents. 

EuGBB,  a  J.— The  omission  to  indorse  upon  papers  served 
or  filed  the  post-ofBce  address  or  place  of  business  of  the  attor- 
ney serving  them,  as  required  by  number  2  of  the  supreme 
court  rules,  is  a  mere  irregularity,  and  does  not  necessarily 
vitiate  either  the  paper  or  its  service  {Clapp  agt  Chaves,  26 
2f,  Y,,  418).  Such  omission  entitles  the  party  served  either  to 
return  the  paper  or  move  to  set  it  aside ;  but  he  cannot,  after 
receiving  it.  without  objection,  safely  disregard  the  function 
which  the  paper  is  designed  to  perform.  In  Kelly  agt  Sheelian 
(76  N,  Y.,  325),  this  court  held  that  an  omission  to  make  such 
indorsement  upon  a  notice  of  the  entry  of  judgment,  which  was 
intended  to  limit  the  right  of  appeal,  rendered  it  ineffectual  for 
that  purpose.   It  was  there  held  that  a  notice  upon  which  it  was 
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intended  to  build  a  claim  for  a  penalty  or  forfeiture,  mnst  be 
regular  in  every  respect,  and  that  lq  such  case  the  party  would 
be  held  to  strict  practice.  The  reason  of  this  decision  is  quite 
obvious,  and  does  not  require  the  extension  of  its  principle  to 
cases  not  within  its  spirit  In  Kilmer  agt  Hathom  (78  K  !FI, 
230),  the  objection  was  described  as  a  technicality,  and  its  use 
in  that  case  was  justified  upon  the  ground  that  it  defeated  a 
point  equally  technical  raised  by  the  adverse  party.  The  case 
of  Roe  agt  Beach  (76  N.  Ti,  165)  is  not  an  authority  on  the 
point  The  notice  in  that  case  did  not  give  the  inf ormation 
which  is  expressly  required  by  statute  as  the  condition  of  the 
maintenance  of  the  action,  viz.,  the  entry  of  the  order  or  judg- 
ment 

The  supreme  court  rule  in  question  does  not  prescribe  the 
consequence  or  penalty  for  a  violation  of  its  requirements.  It 
is  peculiarly  the  province  of  the  body  framing  them  to  interpret 
its  own  enactments,  and,  as  a  general  rule,  we  have  considered 
it  the  oflfice  of  the  supreme  court  to  construe  and  administer  its 
own  regulations,  and,  in  their  discretion,  to  impose  such  penal- 
ties and  relieve  from  such  defaults  as  may  have  been  incurred 
by  attorneys  through  neglect  to  comply  with  their  modes  of 
procedure  {Mariine  agt  Lowemtein,  68  N,  Y,^  456).  In  the 
exercise  of  their  office  they  have  determined,  in  this  case,  that 
the  omission  to  comply  with  rule  2  was  a  mere  irregularity, 
capable  of  being  waived,  and  not  affecting  the  object  intended 
to  be  accomplished  by  the  service  of  the  notice  in  question. 
We  are  not  disposed  to  disturb  their  decision  of  the  question. 

Of  course,  the  requirement  of  ten  days'  written  notice  of  the 
entry  of  judgment,  or  order  affirming  a  judgment,  provided  by 
section  1S09  of  the  Code  of  Civil  Procedure-  as  the  condition  of 
an  action  against  the  sureties  upon  an  undertaking  on  appeal, 
is  fundamental,  and  cannot  in  any  essential  particular  be  safely 
disregarded  But  this  requirement  has  been  fully  complied 
with  in  this  case,  and  the  attorney  has  been  informed  of  every 
particular  contemplated  by  the  statute.  The  notice  served 
Vol.  m.  64 
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satisfied  its  object  and  fully  performed  the  office  designed  for 
it,  and  there  is  no  justice  in  sajring,  because  the  attorney  has 
disregarded  a  rule  intended  solely  to  promote  the  convenience 
of  the  opposite  attorney,  and  having  no  reference  to  tlie  object 
of  the  notice,  that,  therefore,  a  meritorious  action,  commenced 
and  prosecuted  in  strict  conformity  to  the  statute  giving  it, 
shall  be  defeated.  It  would  be  a  perversion  of  its  object  and 
design,  and  contrary  to  established  rules  of  interpretation,  to 
give  it  the  construction  claimed  by  the  appellant  As  was 
said  in  Eea  agt  Beach  {supra\  the  notice  being  required  by 
statute,  it  is  not  competent  for  the  attorney  to  waive  a  com- 
pliance with  it  The  rule,  however,  being  intended  for  the 
benefit  of  the  attorney  alone,  there  is  no  reason  why  he  may 
not  waive  its  performance,  and  by  accepting  and  retaining  the 
notice  we  think  he  has  done  so. 

The  fact  that  the  defendants  are  sureties  works  no  change  in 
thft  aspect  of  the  question.  Their  covenant  was  to  perform 
their  undertaking  upon  condition  that  the  judgment  appealed 
from  was  affirmed,  and  the  attorney  for  the  appellant  should 
have  ten  days'  written  notice  of  its  entry  before  action  brought 
These  conditions  have  been  stiictly  complied  with,  and  they  are 
not  entitled  to  claim  the  benefit  of  a  rule  not  designed  for  their 
protection,  and  in  the  application  of  which  they  are  not  inter- 
ested 

We  have  found  no  case  in  this  court  conflicting  with  the  de- 
termination of  the  general  term,  and  we  think  it  conforms  to 
the  real  meaning  and  intent  of  the  rule  in  question.  The  order 
of  the  general  term  should  therefore  be  affirmed,  and  judgment 
absolute  ordered  for  the  plaintiff. 

All  concur,  except  Mill£R,  J.,  absent 


HOWARD'S  PRACTICE  REPORTS.  507 


Conklin  agt.  White.' 


CITY  COURT  OP  NEW  YORK 

Edward  T.  Conklin,  respondent,  agt  Annie    S.  White, 

appellant 

Landlord  atid  t&nani — RiffM  of  landlord  to  recover  rent  for  the  monih  where 
the  tenant  left  the  premtees  on  the  first  day,  after  a  demand  and  refueaU 

In  an  action  by  a  landlord  to  recover  rent  from  a  tenant  for  the  month  of 
November,  under  a  written  lease  providing  for  the  payment  of  rent  in 
advance  on  the  first  of  each  and  every  month,  and  upon  the  rent  for 
November  being  demanded  of  her  on  the  first  day  she  refused  to  pay,  and 
on  the  afternoon  of  the  same  day  she  personally  left  the  house,  but  her 
sub-tenants  continued  in  possession.  The  tenant  claims  that  the  character 
of  the  house  was  bad,  though  represented  to  her  differently  at  the  time 
she  leased  it. 

Held,  tliat  the  tenant  was  liable  for  November  rent. 
^  Where  the  landlord  has  not  accepted  a  surrender  of  the  premises  or  exer- 

cised dominion  over  them  by  virtue  of  any  abandonment  and  surrender 
until  after  the  rent  becamfe  due,  the  tenant  is  not,  and  hereby  relieved  from 
the  payment  of  rent  already  accrued. 

Where  the  defendant  admitted  having  discovered  in  the  month  of  June, 
1884.  the  bad  character  of  the  house  : 

Held,  that  as  she  then  knew  that  the  representations  made  to  her  were  false, 
it  was  her  duty  to  affirm  or  disaflirm  the  contract ;  but  having  kept  the 
house  until  the  first  day  of  November,  and  paid  the  rent  in  full  until 
that  time,  she  did  not  exercise  her  election  of  rescinding  the  contract 
within  a  reasonable  time,  and  is  therefore  liable  for  November  rent. 

i  General  Terra^  February^  1888. 

r 

Before  Hyatt  and  Hall,  JJ. 

Appeal  from  a  judgment  rendered  at  trial  term  on  a  verdict 
of  a  jury  by  direction  of  the  court 

Frank  J,  Dttjyignac,  appellant's  attorney. 

James  Flynn^  respondent's  attorney. 

Hyatt,  J, — This  is  an  action  \o  recover  from  the  defendant 


608  HOWARD'S  FRAOnCB  REPORTS. 

ConkUn  agt.  White. 

certain  rent  for  the  month  of  November,  1884,  under  a  written 
lease.  It  appears  from  the  uncontradicted  evidence  in  the  case 
that  on  June  20,  1884,  the  plaintiff  leased  to  the  defendant  a 
furnished  dwelling-house  in  this  city,  for  the  term  of  ten  months 
and  seven  days,  on  June  24,  1884,  at  the  yearly  rent  of  $3,900, 
payable  in  equal  monthly  payments,  in  advance,  on  the  first 
day  of  each  and  every  month  thereafter.  On  that  day  the 
defendant  went  into  possession,  and  continued  therein,  paying 
her  rent  monthly  in  advance,  on  the  first  day  of  every  months 
until  the  first  day  of  November,  when,  on  demand  being  made 
upon  her  by  the  plaintiff  for  that  month's  rent,  she  refused  to 
pay,  and  afterwards  in  the  afternoon  of  the  same  day  she  person- 
ally left  the  house,  but  her  suh-tenants  continued  in  posssssion 
The  action  is  for  that  month's  rent 

■ 

It  must  be  assumed  as  a  fact  in  this  case  that  the  defendant, 
who  is  a  respectable  woman,  hired  the  house  as  a  respectable 
house,  and  therefore  the  contract  was  not  illegal  in  its  character. 

There  is  no  evidence  that  the  landlord  accepted  a  surrender 
of  the  premises  or  exercised  dominion  over  them  by  virtue  of 
any  abandonment  and  surrender  until  after  the  rent  became  due^ 
In  such  cases  it  is  well  established  law  that  the  tenant  is  not 
thereby  relieved  from  the  payment  of  rent  already  accented* 
In  this  case  the  rent  claimed  herein  was  payable  in  advance  on 
the  first  day  of  November. 

The  defendant  admits  having  discovered,  in  the  month  of 
June,  1884,  the  bad  character  of  the  house:  She  then  knew 
that  the  representations  made  to  her  were  falsa  It  was  her 
duty  then  to  affirm  or  disaffirm  the  contract ;  but  having  kept 
the  house  until  the  first  day  of  November,  and  paid  the  rent  in 
full  until  that  time,  she  did  not  exercise  her  election  of  rescind- 
ing the  contract  witliin  a  reasonable  time,  and  therefore  is  liable 
for  November's  rent  She  must  act  promptly.  She  was  not 
at  liberty  to  hesitate  and  balance  advantages  {Carfiari  agt.  Ryder ^ 
11  Daly,  101 ;  Schiffer  agt  Dietz,,  83  N,  Z,  800> 

The  judgment  must  be  affirmed,  with  costs. 
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COUBT  OP  APPEALS. 
In  re  Butler  agt  Jaevis,  Jr. 

Actions — Diseonanuanee  cf — BigM  of  plaintiff  io  disconHnus, 

Where  an  action  was  begun  in  the  court  of  common  pleas  by  plaintifl 
as  ancillary  administrator  of  a  lunatic,  against  the  committee  of  such 
lunatic  for  an  accounting,  and  before  trial  entered  an  ex  parte  order  of 
discontinuance  on  payment  of  costs,  which  was  vacated  by  the  court, 
and  a  motion  to  discontinue  also  denied,  on  the  ground  that  the  plaintifl 
intended  to  commence  an  action  in  the  supreme  court,  and  would  harass 
defendant: 

Meld,  error;  that,  ordinarily,  a  suitor  has  a  right  to  discontinue  any  action 
or  proceeding  commenced  by  him,  and  his  reasons  for  so  doing  are  of  no 
concern  to  the  court. 

Decided^  Januaryj  1886. 

H,  W.  Bookstaver,  for  respondent 

Stephen  A.  Walker,  for  appellant 

Finch,  J. —  Ordinarily,  a  suitor  has  a  right  to  discontinue 
Any  action  or  proceeding  commenced  by  him^  and  his  reasons 
for  so  doing  are  of  no  concern  to  the  court  A  party  should 
no  more  be  compelled  to  continue  a  litigation  than  to  com- 
mence one,  except  where  substantial  rights  of  other  parties  have 
accrued,  and  injustice  will  be  done  to  them  by  permitting  the 
discontinuance.  In  such  a  case,  through  the  control  which  the 
<X)urt  exercises  over  the  entry  of  its  order,  there  is  discretion  to 
refuse;  but  where  there  are  no  such  facts,  and  nothing  appears 
to  show  a  violation  of  the  right  or  interest  of  the  adverse  party, 
the  plaintiff  may  discontinue,  and  a  refusal  of  leave  becomes 
merely  arbitrary,  and  without  any  basis  upon  which  discretion 
can  exist  {In  re  Anthony  SL,  20  Wend,,  618 ;  Oarleton  agt  Darcy^ 
75  K  Z,  877> 

In  this  case  the  defendant  was  appointed  by  the  court  of 
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oommoQ  pleas,  on  July  20,  1870,  committee  of  Bomanjee 
Byramjee  Colah,  a  lunatic,  and  took  possession  of  his  property. 
Up  to  the  death  of  Oolah,  that  court  ret^iiued  exclusive  juris- 
diction over  the  committee  and  the  estatt'  in  his  hands.  But 
the  lunatic,  whose  place  of  residence  wtis  in  Bombay,  died 
while  in  New  York  and  under  the  ward  of  the  court,  and  the 
appellant  was  duly  appointed  ancillary  adniinistmtor  of  his 
estate^  As  such  administrator,  he  commoiiced,  in  December, 
1882,  a  proceeding  ty  petition  in  the  co: union  pleas  to  settle 
the  accounts  of  the  committee,  and  obtain  the  pro})erty  remain- 
ing. This  proceeding  went  so  far  as  the  entry  of  an  oixier  of 
reference,  but  no  further  proceedings  were  ever  taken  under  it 
At  this  point  the  administrator  entered,  ex  parte,,  an  order  of 
discontinuance  on  payment  of  costs,  which  was  vacated  by  the 
court,  and  thereupon,  moving  for  leave  to  discontinue,  his  re- 
quest was  refused.  We  can  discover  no  reason  for  the  refusal 
upon  which  discretion  could  operata  Two  only  ai'C  suggested. 
It  is  shown  that,  after  the  entry  of  the  first  order,  tlie  adminis- 
trator began  an  action  in  the  supreme  court  to  settle  the  ac- 
counts, and  it  is  said  that  the  latter  court  had  no  juris<lictir)n, 
and  that  the  control  of  the  common  pleas  survived  the  death 
of  the  lunatic,  and  the  t<'nnination  of  the  committc^e's  office 
{^Code  Clml  Proc,  sec  232(>).  That  is  a  question  of  law.  The 
administrator  had  a  right  to  raise  it,  and  could  only  do  so  by 
bringing  his  action  in  another  court  By  that  process  it  may 
properly  come  before  us  if  necessity  should  require  it,  but  it 
has  no  place  on  a  motion  to  discontinua  If  the  opinion  of  the 
common  pleas  on  that  question  of  law  furnished  a  basis  for  the 
exercise  of  discretion,  the  administrator  cannot  bring  the  ques- 
tion into  the  court  for  decision.  It  ought  not  to  be  decided 
on  a  mere  motion  for  leave  to  discontinue,  and  should  have 
been  left  to  some  suitable  occasion.  It  is  further  said  that  the 
new  action  "  harasses  "  the  defendant  unnecessarily.  We  can- 
not see  how.  All  costs  of  the  discontinued  proceedings  are  to 
be  paid,  and  have  been  tendered.  The  defendant  acquired  no 
new  rights.     He  is  left  precisely  in  the  position  he  would  have 
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been  in  if  the  proceeding  in  the  common  pleas  had  never  been 
commenced,  and  the  action  in  the  supreme  court  alone  had  been 
brought  Would  that  action  have  unnecessarily  "harassed'' 
him  ?  We  can  see  no  just  basis  for  the  refusal  of  leave  to 
discontinue  upon  which  any  discretion  was  called  into  exercise 
or  could  operata 

The  orders  of  the  special  and  general  terms  should  be  re- 
versed and  the  motion  for  leave  to  discontinue  should  be 
granted.     No  costs  are  allowed  on  this  appeal 

All  concur,  except  Miller,  J.,  absent 
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The  National  Citizen's  Bank  of  New  York  agt  George 

Howard. 

Ohacks  and  biUs — Bona  flde  holder — WTuU  must  be  thown  to  eonstUute — 
Agency  —  Wi  en  poit-office  not  the  agevU  of  the  person  to  wliom  negciidble  paper 
«r  »enL 

Upon  a  deposit  being  made  by  a  depositor  In  a  bank,  in  the  ordinary  course 
of  business,  of  money,  or  drafts  or  checks  received  and  credited  as  money, 
the  title  to  the  money  or  drafts  or  checks  is  immediately  vested  in  and 
becomes  the  property  of  the  bank. 

It  is  a  fraud  upon  a  depositor  for  a  bank  or  banker  to  permit  a  depositor,  in 
reliance  upon  the  supposed  solvency  of  the  bank,  to  make  deposits  after 
it  has  become  irretrievably  insolvent,  and  such  insolvency  was  known  to 
the  bank  or  its  agent,  and  upon  the  discovery  of  the  fraud  the  depositor 
may  rescind  the  contract  and  reclaim  the  check  or  draft  deposited,  unless 
such  check  or  draft  has  come  into  the  possession  of  a  bona  flde  holder  for 
value. 

▲  person  claiming  to  be  a  bona  flde  holder  of  a  negotiable  instrument  must 
ahow  under  what  circumstances  x\w  instrument  came  into  his  possession,, 
and  to  establish  his  title  to  the  instrument  he  must  show  the  considemtion 
he  paid  for  it. 

Where  the  defendant,  late  on  the  seventh  of  November,  depositetl  ilie  check 
in  suit  wiih  -M.  ^  Co.,  Imnkers  at  Mt.  Vernon,  and  after  business  hours 
said  check  was  deposited  by  M.  &  Co.  in  the  post-offlce,  to  be  seni  to- 
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plaintiif  for  payment  of  check  of  M.  &  Co.,  paid  that  day  by  plaintiff,  on 
M.  &  Co. '8  promise  to  make  a  deposit  before  the  bank  opened  on  tlie  fol- 
lowing morning. 

Ile/d,  that  plainiiH  had  no  right  to  the  check  or  its  proceeds  as  against  the 
defendant 

The  mere  fact  that  M.  &  Co.  had  promised  to  make  good  or  pay  any  indebt- 
edness of  his  to  plaintiff,  and  that  the  plaintiff  relied  on  such  promise, 
would  not  be  sufficient  to  constitute  the  plaintiff  a  bona  Jide  holder  for 
value. 

The  post-office  was  used  as  a  messenger  of  H.  &  Co.  to  make  the  deposit, 
and  not  as  the  agent  of  the  bank  in  receiving  it. 

Special  Term^  Aprils  1886. 

H.  P.  Alien  and  John  L,  HiU^  for  plaintiff 

Charles  G  Bigdow  and  Michael  H.  Oardozo,  for  defendant 

Ingraham,  J. — The  case  of  Oragie  agt  Hadley  (90  K  Y., 
133),  disposes  of  two  of  the  questions  involved  in  this  casa 
They  are,  first,  that  upon  a  deposit  being  made  by  a  depositor 
in  a  bank,  in  the  ordinary  course  of  business,  of  money,  or 
drafts  or  checks  received  and  credited  as  money,  the  title  to  the 
money  or  drafts  or  checks  is  immediately  vested  in  and  becomes 
the  property  of  the  bank ;  and,  second,  that  it  is  a  fraud  upon 
a  depositor  for  a  bank  or  banker  to  permit  a  depositor,  in  reli- 
ance upon  the  supposed  solvency  of  the  bank,  to  make  deposits 
after  it  has  become  irretrievably  insolvent,  and  such  insolvency 
was  known  to  the  bank  or  its  agent,  and  that  upon  the  discovery 
of  the  fraud  the  depositor  may  rescind  the  contract  and  reclaim 
the  check  or  draft  deposited,  unless  such  check  or  draft  has 
come  into  the  possession  of  a  bona  fide  holder  for  value. 

Applying  these  rules,  I  think  the  title  to  the  check  in  suit 
passed  by  the  deposit  to  Masterton  &  Co.,  subject,  however,  to 
the  right  of  the  defendant  to  relaim  it  on  discovery  of  the 
fraud  practiced  on  him,  unless  it  had  come  into  the  possession 
of  a  bona  fide  holder  for  valua 

It  appears  by  the  evidence  that  on  the  seventh  of  November 
Masterton  &  Ga  was  indebted  in  an  amount  exceeding  in  the 
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aggregate  $100,000,  with  assets  which  have  realized  $26,000  or 
$27,000 ;  that  as  early  as  the  4th  of  November,  1885,  Mastertoji 
spoke  of  making  an  assignment,  and  on  the  sixth  of  November 
he  asked  judge  Gifford  to  become  the  assigneei  The  deposit 
was  made  late  in  the  day  of  the  seventh  of  November,  and  in 
the  evening  of  that  day  the  assignment  was  mada 

The  acceptance  of  the  deposit  under  such  circumstances  con- 
stitutes such  a  fraud  as  entitled  the  depositor  to  reclaim  the 
deposit  on  the  discovery  of  the  fraud  {Oragie  agt  Hadley^  supra; 
Anonymous^  67  N.  Y.^  698). 

The  only  question  remaining  is  whether  the  evidence  estab- 
lished that  plaintifE  became  a  bona  j\d&  holder  of  the  check  for 
value. 

A  person  claiming  to  be  a  hma  fde  holder  of  a  negotiable 
iostrument  must  show  tmder  what  circumstances  the  instrument 
came  into  his  possession,  and  to  establish  his  title  to  the  instru- 
ment he  must  show  the  consideration  which  he  paid  for  it 
{First  National  Bank  agt  Oreen,  43  K  Y.,  801 ;  Ocean  National 
Bank  agt  Carl  65  id,  440> 

And  in  McBride  agt  The  Farmers'  Bunk  (26  N  Y,  467),  it 
was  held  "that  before  the  holder  of  the  note  can  acquire  a 
better  title  to  it  than  the  person  from  whom  he  received  it,  he 
must  pay  a  present  valuable  consideration  therefor,  and  that 
receiving  it  in  payment  of  or  as  security  for  an  antecedent  debt 
it  is  not  such  a  consideration.  That  because  such  a  party  had 
omitted  to  collect  the  balance  due  him  by  reason  of  expectation 
or  promise  of  payment,  he  did  not  part  with  or  pay  any  valu- 
able consideration  for  the  note,  and  if  he  fails  to  collect  the 
note  he  is  in  no  worse  situation  legally  than  he  was  before 
receiving  it" 

The  plaintiff  in  this  case,  to  sustain  his  claim  to  the  check  in 
question,  must,  therefore,  show  that  he  paid  for  the  check  in 
suit  a  present  valuable  consideration,  or  lost  some  right  on  the 
faith  of  the  check  itsell  The  mere  fact  that  Masterton  k  Ca 
had  promised  to  make  good  or  pay  an  indebtedness  of  his  to 
Vol.  III.  65 
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plaintiff,  and  that  the  plaintiff  relied  on  such  promise,  would 
not  be  sufficient  to  constitute  the  plaintiff,  under  the  authorities 
dted  above,  a  bona  Jide  holder  for  valua  . 

The  fact  4  in  this  case  show  that  the  check  in  controversy 
was  deposited  bj  Masterton  &  Go,  in  the  post-office  of  Mt  Ver- 
non after  the  close  of  business  hours  on  the  7th  of  November; 
that  prior  to  that  time  the  plaintiffs  had  paid  all  the  checks 
drawn  by  Masterton  k  C!o.  on  it,  which  constituted  the  claim 
of  the  bank  against  them,  and  that  the  time  had  expired 
within  which  they  could  have  returned  the  checks  paid  by 
them  through  the  clearing  housa  Such  checks  had  been  paid 
relying  on  the  promise  of  Masterton  k  Go,  tm  make  a  deposit 
before  the  bank  opened  on  the  following  morning,  and  not  on 
the  credit  of  any  particular  check.  Plaintiff  had  no  knowledge 
of  the  existence  of  this  check  in  suit,  or  in  fact  that  Masterson 
k  Co.  had  any  check  on  the  7th  of  November  with  which  they 
could  carry  out  their  promise.  It  cannot  be  said  under  any 
circumstances  that  any  title  to  the  check  passed  to  the  bank 
until  it  was  deposited  in  the  post-office  at  Mt  Vernon.  If 
Masterton  k  Ca  had  not  deposited  the  check,  plaintiff  could 
not  have  recovered  it  from  the  assignee ;  and  as  it  was  not  de- 
posited until  after  the  bank  closed,  plaintiff  would  be  in  exactly 
the  same  condition,  if  he  fails  to  recover  in  this  action,  as  he 
would  have  been  if  the  check  had  not  been  sent  to  the  plaintiff 
at  all  It  can  make  no  difference,  therefore,  whether  the  post- 
office  is  to  be  considered  the  agent  of  the  plaintiff  or  Masterton 
&Co. 

There  is  a  marked  distinction,  however,  between  this  case 
and  the  cases  cited  by  the  plaintiff,  holding  that  the  post-office 
was  the  agent  of  the  person  to  whom  a  paper  had  been  sent 
As  it  appears  here,  the  post-office  was  used  as  a  messenger  of 
Masterton  k  Co.  to  make  the  deposit,  and  not  as  the  agent  of 
the  bank  in  receiving  it,  it  could  hardly  be  claimed  under  the 
circumstances  in  this  case  that  if  the  check  had  been  lost  in  the 
course  of  its  transmission  from  Mt  Vernon  to  New  York  that 
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the  plaintifE  would  suffer,  and  yet  that  would  be  the  result  if 
the  deposit  in  the  mail  was  a  delivery  to  the  plaintiff. 

The  state  of  the  account  between  plaintiff  and  Masterton  & 
Co.,  at  the  close  of  business  on  the  7th  of  November,  was  an 
indebtedness  of  Masterton  &  Co.  to  the  plaintiff  which  Master- 
ton  &  Co.  had  promised  to  pay  by  a  deposit  before  the  opening 
of  the  bank  on  the  8th,  and  the  delivery  by  Masterton  &  Co.  of 
the  check  in  payment  of  such  an  indebtedness  and  in  pur- 
suance of  such  promise  did  not  make  the  plaintiff  a  bona  jidt 
holder  for  value  of  the  check  delivered  to  them. 

It  follows,  therefore,  that  the  plaintiff  had  no  right  to  the 
check  or  its  proceeds  against  the  defendant^  and  the  defendant 
is  entitled  to  judgment^  with  cost& 


CITY  COUET  OF  NEW  YOEK 
Sargent  agt  Bennett. 

Su/ppUmeniary  Proceedings — PoUce  pension  fund — Moneys  reeehed  from 
such  fund  by  a  wdow  of  a  PoUcetnan,  isannoi  be  rsached  by  supplementary 
proceedings. 

Moneys  received  by  the  widow  of  a  policeman  from  the  police  pension  or 
insurance  fund,  cannot  be  reached  by  a  Judgment  creditor  on  supple- 
mentary proceedings,  instituted  either  before  or  after  the  money  reaches 
her  hands. 

The  police  pension  or  insurance  fund  is  in  the  nature  of  a  trust,  expressly 
authorized  by  statute  for  the  benefit  of  widows  and  orphans,  and  as  the 
funds  proceed  from  persons  other  than  the  judgment  debtor,  and  are 
intended  for  the  support  of  the  beneficiaries,  they  cannot  be  directed  by 
means  of  this  proceeding  and  turned  over  to  creditors. 

Special  Term,  May,  1886. 

McAdam,  G  J.  — Moneys  received  by  the  widow  of  a  police- 
man from  the  police  pension  or  insunmce  fund  {Consolidation 
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Actj  sees.  808-309 ;  Laws  1885,  chap.  864),  cannot  be  reached 
by  a  judgment  creditor  on  supplementary  proceedings,  insti- 
tuted either  before  or  after  the  money  reaches  her  hands.  The 
exemption  does  not  arise  under  the  federal  or  state  statute  in 
regard  to  pension  money  paid  by  the  government  {U,  &  K  S.^ 
sec.  4747 ;  Cbcfe,  sec  1898),  but  under  the  general  statute  pro- 
viding that  the  income  of  a  trust  estate  created  by  a  person  othar 
than  the  beneficiary  cannot  be  reached  at  law  (8  jSL  /S  [6^  ed], 
190,  sec  55 ;  85  -^  Z,  861 ;  5  Hun,  425>  The  term  estate,  as 
used  in  the  statute,  includes  personalty  as  well  as  realty.  If 
such  income  be  greater  than  is  necessary  for  the  support  of  the 
widow,  the  surplus  can  only  be  reached  by  a  bill  in  equity 
where  the  isaue  is  direcfly  made  upon  the  amount  necessary 
for  the  debtor's  support,  but  the  title  to  such  surplus  cannot 
pass  to  a  receiver  in  supplementary  proceedings,  and  must  be 
reached  by  bill  filed  by  the  creditor  (81  K  Z,  9 ;  70  tii,  270 ; 
5  Hun,  425 ;  19  wi,  500> 

The  police  pension  or  insurance  fund  is  in  the  nature  of  a 
trust,  expressly  authorized  by  statute  for  the  benefit  of  widows 
and  oiphans,  and  as  the  funds  proceed  from  persons  other  than 
the  judgment  debtor,  and  are  intended  for  the  support  of  the 
beneficiaries,  they  cannot  be  directed  by  means  of  this  proceed- 
•  ing  and  turned  over  to  creditors.  The  defendant  may,  however, 
state  the  amount  she  receives  from  the  fund,  so  that  the  court 
may  intelligently  determine  whether,  and  to  what  extent^  her 
other  property  or  income  is  liable  to  these  proceed!  nga.. 
The  parties  must  govern  themselves  accordingly. 
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NEW  YORK  SUPERIOR  COURT. 

Mary  T.  Constant,  as  executrix,  and  S.  Victor  Constant 
and  others  as  executors,  &a,  of  Samuel  S.  Constant,  de- 
ceased, agt  The  American  Baptist  Home  Mission  Sooiett, 
impleaded,  &a  (three  case8)b 

Mortgfigu — Unrecorded  mortgagee — Who  U  a  mbtequent  mortgagee  m  good 
fa4th,  and  for  a  valtuMe  eonHderation — When  party  eannot  ckum  the  beneftt 
if  the  recording  act, 

A  gave  three  mortgages  to  0,  through  D,  the  latter's  attorney,  for  moneys 
loaned,  one  dated  October  2,  1882,  and  the  other  two  dated  February  17, 
1883.  The  attorney,  D,  handed  the  bonds  to  C,  and  retained  the  mort- 
gages for  record.  He  caused  the  first  mortgage  to  be  recorded,  but  the 
last  two  were  never  recorded.  On  September  18,  1883,  A  executed  a 
bond  and  mortgage  to  the  American  Baptist  Home  Mission  Society  upon 
the  property  covered  by  C's  recorded  mortgage.  On  January  11,  1884, 
he  executed  mortgages  to  the  same  society  upon  the  property  covered  by 
O's  unrecorded  mortgages,  wliich  mortgages  to  the  society  were  recorded 
Mr.  D,  the  attorney  for  C,  was  also  an  officer  of,  and  counsel  for,  the 
society.  It  was  for  funds  of  the  society  in  his  hands  and  chargeable  to 
him  for  reinvestment  that  he  undertook  to  turn  into  the  society  the  bonds 
and  mortgages  referred  to.  A  few  months  thereafter  he  made  an  assign- 
ment for  his  creditors: 

Eeld,  that  as  against  C,  the  relation  between  D  and  the  society  was  that  of 
debtor  and  creditor,  and  the  talcing  of  the  bonds  and  mortgages  for  D's 
antecedent  debt  did  not  constitute  it  a  mortgage  for  a  valuable  considera- 
tion, so  as  to  be  entitled  to  take  .advantage  of  the  fact  that  its  mortgages 
were  first  duly  recorded.  The  claim  that  C  being  also  an  officer  of  the 
Boc!ic't3'  should  have  prevented  D  from  acting  as  he  did,  and  that  his  exr 
ecuutTA  were,  therefore,  estopped  from  enforcing  their  mortgages  against 
the  society  is  not  tenable,  C's  rights  having  accrued  before  any  wrong  was 
per])ei  rated  upon  the  society. 

Special  Term,  J^/ay?  1886. 

TfiomaU,  Squires  &  Constant,  for  plainti&L 

John  K  Parsons,  of  counsel 

Edward  S,  Clinch,  for  defendants. 
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Fbeedman,  J.  — The  three  bonds  and  mortgages  upon  which 
the  actions  were  brought  were  duly  executed  and  acknowledged 
by  Elizabeth  Meehen  and  Hugh  Meehen,  her  husband,  to  secure 
the  payment  of  the  sums  named  therein.  These  sums  they  re- 
ceived as  loans  from  Mr.  Samuel  S.  Constant  through  Mr.  Deane, 
who  acted  as  Mr.  CJonstant's  attorney  and  counsel  in  the  trans- 
action. The  date  of  the  first  bond  and  mortgage  is  October  2, 
1882,  and  the  other  two  are  dated  February  17,  1883.  The 
papers  were  duly  delivered  to  Mr.  Deane,  who  handed  the  bonds 
over  to  Mr.  Constant,  and  retained  the  mortgages  for  record. 
This,  in  law,  constituted  a  complete  delivery  to  Mr.  Constant, 
and  thereupon  Mf.  Constant's  right  to  enforce  the  same  became 
fixed.  If  he  is  to  be  deprived  of  it,  it  must  be  done  by  reason 
of  something  which  occurred  afterwarda  There  is  no  evidence 
that  he  ever  received  payment 

It  appears,  however,  that  Deane  caused  only  the  first  mort- 
gage to  be  recorded ;  that  the  other  two  were  never  recorded, 
and  that  he  had  authority  to  determine  whether  or  not  they 
should  be  reoorded.  Although  in  the  matters  stated  he  acted 
as  the  attorney  and  counsel  of  Mr.  Constant,  he  was,  at  the 
same  time,  extensively  engaged  in  real  estate  speculations  on 
his  own  account,  from  some  of  which  Mr.  Constant  indirectly 
received  some  benefit  Mr.  Deane  loaned  Mr.  Constant's  money 
to  the  Meehens  to  be  used  in  the  erection  of  buildings,  and  the 
mortgages  taken  were  temporary  or  so-called  builders'  mort- 
gages, which  were  intended  to  be  paid  off  and  to  be  replaced 
by  others  of  larger  amounts,  whenever  the  buildings  were  so 
far  advanced  that  a  permanent  loan  could  be  obtained  on  them. 
This  accounts  for  Mr.  Deane's  failure  to  record  two  of  the  mort- 
gages referred  ta  But  whatever  the  reason  Wiis,  no  person 
eould  take  advantage  of  it  as  against  Mr.  Constant,  except  a 
subsequent  purchaser  or  mortgagee  in  good  faith,  and  for  a 
valuable  consideration,  whose  conveyance  or  mortgage,  was 
first  duly  recorded. 

On  or  about  September  13,  1883,  the  Meehens  executed  a 
bond  and  mortgage  to  the  American  Baptist  Home  Mission 
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Society  upon  the  property  covered  by  Mr.  Constant's  recorded 
mortgage^  On  January  11,  1884,  they  executed  mortgages  to 
the  same  society  upon  the  property  covered  by  Mr.  Constant's 
unrecorded  mortgages.  The  execution  of  these  three  mort- 
gages, with  the  bonds  belonging  thereto,  was  procured  by  Mr. 
Deane,  who  sent  the  bonds  to  the  society  at  once,  and  the  mort- 
gages as  soon  as  they  were  recorded 

The  main  question,  therefore,  is  whether,  as  against  Mr.  Con- 
stant, the  said  society  is  a  subsequent  mortgagee  in  good  faith 
and  for  a  valuable  consideration,  whose  mortgage  was  first  duly 
recorded 

As  to  Mr.  Constant's  recorded  ^mortgage,  this  question  must 
be  at  once  decided  in  the  negativa  Some  independent  consid- 
erations of  an  alleged  equitable  character  which  are  claimed  to 
ajSect  the  enforcement  of  this  mortgage  just  as  much  as  th^ 
are  claimed  to  affect  the  enforcement  of  the  unrecorded  mort- 
gages, I  shall  hereafter  consider. 

As  to  Mr.  Constant's  unrecorded  mortgages,  it  becomes  im- 
portant to  notice  the  relation  which  Mr.  Deane  occupied  towards 
the  society.  He  was  a  member  of  the  executive  board  from 
May,  1878,  to  May,  1885,  a  member  of  the  finance  committee 
from  June,  1878,  to  May,  1884,  and  the  counsel  of  the  society 
from  September  18,  1880,  to  June,  1884.  As  such  counsel  it 
was  his  duty  to  examine  titles  on  investments  made  by  the 
society. 

In  the  regular  course  of  events,  therefore,  Mr.  Deane  would 
have  examined  the  title  of  the  Meehens,  and,  if  found  all  right, 
he  would  have  procured  the  money  from  the  society.  He 
would  then  have  used  so  much  of  it  as  was  necessary  to  pay 
Mr.  Constant  and  satisfy  his  mortgages,  and  paid  the  residue 
over  to  the  Meehens.  But  all  which  was  done  was  that  under 
date  of  January  11,  1884,  a  statement  was  prepared  for  Mr. 
Deane  by  Mr.  Squires,  who  attended  to  that  kind  of  business 
for  him,  which  showed  the  amount  due  to  Mr.  Constant  on  his 
unrecorded  mortgages,  that  the  Meehens  gave  a  receipt  for  the 
amount  "  as  per  statement,"  i  &,  for  so  much  money  not  received 
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by  them,  but  to  be  used  to  satisfy  Mr.  Constant's  mortgages ; 
that  satisfaction  pieces  were  prepared,  and  that  thereupon  the 
Meehan  bonds  and  mortgages  were  sent  by  Mr.  Deane  to  the 
society,  the  bonds  at  once,  and  the  mortgages  when  recorded. 
Nothing  was  paid  to  the  Meehens,  nothing  was  paid  to  Mr. 
Constant  and  nothing  was  paid  by  the  society  at  the  time  or  at 
any  time  afterwards.  The  satisfaction  pieces  were  not  executed. 
Mr.  Constant  was  not  even  informed  of  the  matter.  For  months 
afterwards  he  kept  inquiring  of  Mr.  Deane  whether  the  latter 
had  not  yet  found  anything  for  the  mortgages. 

The  explanation  for  all  this  is  that  for  a  long  time  prioi 
thereto  the  society  had  entrusted  Mr.  Deane  with  the  invest- 
ment of  its  funds,  and  its  committees  had  not  exercised  that 
supervision  oyer  his  acts  which  should  have  been  exercised,  so 
that  Mr.  Deane  could  and  did  invest  the  funds  of  the  society 
pretty  much  as  he  pleased.  When  a  mortgage  which  the 
society  held  was  paid  to  Mr.  Deane,  and  this  happened  quite 
frequently,  he  applied  to  the  society  for  the  execution  of  a  satis- 
faction piece,  and  the  paper  was  executed  by  some  of  the 
officers  of  the  society  and  handed  to  him,  together  with  the 
bond  and  mortgage,  for  delivery  to  the  party  entitled  thereto, 
but  the  amount  received  by  him  remained  in  his  hands  until  he 
saw  fit  to  reinvest  it,  and  return  a  bond  and  mortgage  for  it 
It  was  for  funds  thus  chargeable  to  him  for  reinvestment,  and 
which  had  been  in  his  hands  for  some  time,  that  he  undertook 
to  turn  into  the  society  the  bonds  and  mortgages  referred  ta 
He  was  at  the  time  heavily  embarrassed  in  his  real  estate  specu- 
lations, and  without  doubt  sent  to  the  society  the  said  bonds 
and  mortgages  in  order  to  stave  off  investigation.  A  few 
months  thereafter  he  failed  and  made  an  assignment  for  the 
benefit  of  his  creditors. 

Under  these  circumstances  it  is  difficult  to  see  how  the  society 
can  claim  the  benefit  of  the  recording  act  As  against  Mr. 
Constant  the  relation  between  Mr.  Deane  and  the  society  was 
that  of  debtor  and  creditor.  The  taking  of  the  bonds  and 
mortgages  for  the  antecedent  debt  of  Deane  did  not  constitute 
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it  a  mortgage  for  a  valuable  consideration  within  the  meaning 
of  the  statute  {R  &  [6ih  ecL],  vol  2,  p.  1138,  sec  1),  for  it  parted 
with  nothing  on  the  faith  of  the  mortgages  {Delaney  agt  Steams, 
66  K  T,  157;  Bank  for  Savings  agt  Frank,  45  Supr.  Cl  R, 
404)^  Nor  was  there  any  representation  made  that  the  mort- 
gages were  first  mortgage&  But  the  society  is  not  even  a 
mortgagee  in  good  faith,  for,  under  the  circumstances  of  this 
case,  the  society  as  principal  must  be  deemed  to  have  had  the 
same  knowledge  concerning  the  rights  of  Mr.  Constant  which 
Mr.  Deane  possessed  as  its  attorney.  Whatever  benefit  the 
society  might  claim  under  other  circumstances  under  the  rule 
as  laid  down  by  me  in  Dillon  agt  Sixth  Ave,  R  R  Co.  (48 
Supr.  Cl  R,  283 ;  affirmed  97  K  Z,  627)  cannot  be  accorded 
to  it  by  reason  of  the  fact  that  contemporaneously  with  the  exe- 
cution of  the  bonds  and  mortgages  by  the  Meehens  to  the 
society,  and  for  the  purpose  of  ascertaining  the  precise  amount 
to  be  paid  or  credited  to  the  Meehens  upon  the  basis  that  the 
amounts  of  said  bonds  and  mortgages  were  to  be  treated  as  loans 
from  the  society,  Mr.  Deane  procured  Mr.  Squires  to  make  out 
the  statement  which  showed  the  amount  due  to  Mr.  Constant 
Now,  it  may  well  be  that  Mr.  Deane  personally  did  not  see  this 
statement  until  the  day  after  the  loan  to  the  Meehens  was  closed 
between  them  and  Mr.  Squires  on  paper.  But  this  is  imma- 
terial, because  Squires  acted  for  Deane,  and  the  whole  transac- 
tion remained  a  transaction  on  paper,  the  Meehens  receiving 
nothing,  Constant  receiving  nothing  and  the  society  parting 
with  nothing,  and  because  Deane,  beyond  doubt,  had  personal 
knowledge  of  the  whole  transaction  and  of  the  contents  of  the 
statement  before  the  bonds  and  mortgages  were  transmitted  to 
and  received  by  the  society.  The  information  thus  obtained  by 
Mr.  Deane  was,  therefore,  information  acquired  by  him  in  the 
very  course  of  the  business  of  the  society  and  as  its  attorney. 
The  result  is  that  upon  this  point  the  case  falls  within  the  rule 
as  stated  in  Bank  of  die  United  States  a^rt  Davis  (2  Hill,  451); 
IngaUs  agt  Morgan  (10  N,  Z,  178);  Dillon  agt  Anderson,  (43 
Vol.  ni  66 
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N.  Z,  231) ;  The  Distilled  Spirits  (11  Wall,  356) ;  The  BcmJc/or 
Savings  agt  Frank  (45  Supr,  CL  A,  404) ;  KendaU  agt  Niehbur 
(45  Supr.  CL  R,  542);  affirmed  (46  Supr.  CL  R,  544,  and  87 
iV;  IT,  1).  Moreover,  at  that  very  time  Mr.  Deane  was  not  only 
the  attorney  of  the  society,  but  also  a  member  of  its  executive 
board  and«of  its  finance  committea 

There  remain  to  be  noticed  the  considerations  of  an  equitable 
-character  to  which  I  referred  in  the  beginning,  and  on  account 
of  which  it  is  claimed  Mr.  Constant  and  his  executors  are 
estopped  from  enforcing  their  mortgages  against  the  society. 
They  rest  on  the  fact  that  Mr.  Constant,  at  the  times  herein- 
before referred  to,  was  a  member  of  the  finance  conmiittee  of 
the  society  and  chairman  of  its  executive  board,  and  upon  this 
it  is  claimed  that  it  was  his  duty  to  prevent  Mr.  Deane  from 
acting  as  he  did.  The  answer  to  all  this  is  that  Mr.  Constant's 
rights  had  accrued  before  any  wrong  was  perpetrated  upon  the 
society ;  and  that,  even  if  he  had  known  of  the  intention  of  Mr. 

.  Deane  to  give  to  the  society  the  mortgages  which  were  turned 
over,  and  had  acted  as  the  society  claims  he  should  have  acted, 
the  society  would  not  have  received  the  mortgages  at  all,  and 
Mr.  Deane  would  have  remained  indebted  to  the  society  pre- 
cisely as  he  then  waa  The  position  of  the  society  would  not 
have  been  improved  in  the  least  by  such  action,  and  conse- 
quenUy  it  was  not  harmed  by  Mr.  Constant's  omission  to  act 
Its  loss  was  complete  when  it  released  previous  mortgages  with- 
out compelling  Mr.  Deane  to  pay  over  the  proceeds  collected  by 
him.  The  only  risk  Constant  did  run  was  as  to  his  unrecorded 
mortgages,  and  that  was  the  penalty  imposed  by  the  recording 

.  act  in  favor  of  subsequent  purchasers  or  mortgagees  in  good 
faith  and  for  a  valuable  consideration,  whose  conveyances  or 
mortgages  might  have  been  first  duly  recorded 

An  equity  is  also  claimed  to  arise  from  the  fact  that  the 

:  society  foreclosed  its  mortgages,  purchased  at  the  foreclosure 
sale  and  made  a  contract  to  finish  the  buildinga  There  is 
nothing  in  this  claim.     These  things  were  done  when  Mr.  Con- 

.  stant  was  no  longer  an  officer,  nor  even  a  member  of  the  society, 
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and  while  the  society  stood,  for  the  reasons  hereinbefore  stated} 
-chargeable  in  law  with  notice  of  Mr.  Constant's  rights  even  if 
the  contracts  were  not  made  after  the  filing  of  the  notices  of  the 
pendency  of  the  present  actions. 

As  to  the  form  of  the  complaints  I  see  no  reason  to  change 
the  views  expressed  by  me  on  the  trial.  There  is  no  statute, 
rule  or  practice  requiring  that  the  complaint  for  the  foreclosure 
of  a  mortgage  shall  contain  special  allegations  as  to  defendants 
who  are  or  claim  to  be  subsequent  lienors,  and  there  is  no  dif- 
ference in  method  between  the  foreclosure  of  an  unrecorded  and 
that  of  a  recorded  mortgage,  except  that  under  rule  63,  an  un- 
recorded mortgage  must  be  filed  with  the  clerk  before  the  exe- 
<5ution  of  the  sheriflE's  or  referee's  deed  on  a  sale  under  the 
judgment  of  foreclosure  As  both  the  plaintifEs  and  the  society 
claim  under  mortgages  executed  by  the  Meehens,  and  the  mort- 
gages of  the  plaintifis  are  first  in  date,  the  controversy  does  not 
present  a  question  of  paramount  title,  but  only  the  question 
whether  plaintiffs'  mortgages  are  really  what  they  purport  to 
be,  viz.,  first  Uens. 

The  plaintiffs  are  entitled  to  the  usual  judgment  of  foreclosure 
and  sale,  with  costs,  and  an  allowance  in  each  of  the  three  ac- 
tiona  Except  as  to  matters  peculiar  to  the  actions  when  sepa- 
rately considered,  the  findings  to  be  handed  up  for  signature 
should  be  as  they  were  proposed  by  the  plaintiffs  and  corrected 
by  me  in  action  No.  1,  with  the  addition  of  a  further  finding, 
which  seems  to  have  been  overlooked,  showing  breach  of  the  con- 
dition of  the  mortgage,  viz.,  non-payment  and  the  amount  due. 
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SUPREME  COURT. 
Robert  C.  Roberts  agt  Edoar  A.  Warren. 

Qoits — Several  aetioni  for  eame  oaum — Ilfect  of  ans  reootery — Chde  of  OhU 

Froeedur^,  Motion  82dl. 

In  an  action  for  an  assault  and  battery  committed  by  two  defendants,  on  a 
motion  by  defendant  for  leave  to  serve  supplemental  answer  setting  up 
the  recovery,  and  satisfaction  of  a  Judgment  against  another  party  for 
the  same  cause  of  action; 

Msld,  that  the  provisions  of  section  8381  of  the  Code  of  OivH  Procedure  (for 
the  recovery  of  but  one  bill  of  costs  when  several  actions  are  brought  for 
the  same  cause)  applies  to  this  class  of  actions;  and  plaintifT  is  not  entitled 
to  costs,  but  only  to  taxable  disbursements  which  have  not  been  incurred 
and  were  not  included  in  the  other  case. 

Oneida  Special  Term,  March,  1886. 

Motion  by  defendant  for  leave  to  serve  supplemental  answer 
setting  up  the  recovery  and  satisfaction  of  a  judgment  against- 
another  party  for  the  same  cause  of  action.     The  action  being; 
for  an  assault  and  battery  committed  by  the  two  def endanta 

EL  F.  it  J.  Ooupe,  for  motioii. 

P.  C.  J.  DeAngeUsj  for  plaintift 

Merwin,  J. — ^The  question  seems  to  be  as  to  what  costs  the- 
defendant  should  pay  as  a  condition  to  serving  the  supple- 
mental answer.  The  claim  of  the  defendant  is  that  not  more 
than  $10  costs  should  be  imposed.  This  is  on  the  theory  that 
section  8231  of  the  Code  applies  to  this  class  of  actiona  It 
was  so  held  in  Quin  agt  Bowe  (4  Law  J?.,  72 ;  ^  C,  10  DcUi/y 
505). 

Tliis  provision,  or  one  similar  to  it  in  the  old  Code,  section 
804,  has  been  in  force  since  1849,  but  no  direct  adjudication  is 
cited  except  the  abova     The  question  was  not  up  in  Mitchell 
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agt  Allen  (25  Hun,  648),  nor  decided  in  Abbott  agt  Johnstovmj 
.  etc.,  K  R  R  Go.  (24  Hun,  135> 

I  am  inclined  to  the  opinion  that  the  contention  of  the  de- 
fen^lant's  counsel  is  correct  and  that  section  8231  appliesL  The 
plaintiff,  however,  should  have  any  taxable  disbursements  that 
he  has  incurred  and  that  were  not  included  in  the  other  case, 

« 

.  and  should  have  leave  to  discontinua 

An  order  on  this  basis  may  be  submitted. 


NEW  YORK  COMMON  PLEAS 

Daniel  Donovan,  plaintiff  and  respondent,  agt  Robert  G. 

Cornell,  defendant  and  appellant 

Arrett —  Whm  rekUion  cf  panHes  not  a  fiduciary  one  and  an  ordm'  qfarregt 
cannot  be  nutained —  Code  of  Civil  Procedure,  section  550,  evb.  8. 

Where  a  factor  mingles  the  proceeds  of  sales  indiscriminately  with  his  own 
funds,  and  by  usage  pays  by  his  check  on  Saturday  for  all  merchandise 
delivered  during  the  week,  whether  the  same  were  then  sold  or  unsold, 
the  relation  of  the  parties  is  not  a  flduciaiy  one  within  the  meaning  of 
subdivision  8  of  section  650  of  the  Code,  but  an  ordinary  one  of  debtor 
and  creditor^  and  an  order  of  arrest  issued  in  such  a  oaae  cannot  be  ui>held. 

General  Term,  May,  1886, 

B^ore  Labremobe,  C.  J.;  Daly  and  Yan  Hoesen,  JJ. 

The  action  was  brought  against  the  defendant  as  oommission 
merchant,  to  recover  the  proceeds  of  sales  of  sheep  and  lambs 
'  consigned  to  the  defendant  by  the  plaintiff     The  case,  upon  a 
.former  appeal,  is  fully  reported  in  8  Oiv.  Pro.  Rep.,  284 

Horace  ISecor,  for  appellant  ^ 

J.  0.  Wolff,  for  respondent 

Larbemobe,  C.  J. — ^When  this  case  was  before  the  general 
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term  of  this  court  before,  it  was  held  that  the  papers  used  on 
the  application  for  the  order  of  arrest  did  not  disclose  a  cause 
of  action  for  conversion.  It  was  also  held  that  the  city  court, 
at  special  and  general  term,  erred  in  deciding  to  allow  a  jury 
to  pass  upon  the  question  whether  a  fiduciary  relation  or  one 
of  mere  debtor  and  creditor  existed  between  the  parties,  and 
such  question  was  remitted  to  the  city  court,  to  be  decided  by 
a  judge  thereof  at  special  term  {Daily  Beg.,  Dec  22, 1885).  The 
special  term  of  the  city  court,  after  hearing  the  application  on 
the  merits,  has  again  refused  to  vacate  the  order  of  arrest ;  its 
order  was  affirmed  by  the  general  term  of  that  tribunal,  and 
from  such  order  of  affirmance  this  appeal  is  taken.  The  question 
how  far  we  are  bound  by  the  allegations  of  the  complaint  as  to 
the  theory  of  the  action  having  been  determined  on  the  former 
appeal,  and  it  having  been  then  decided  that  a  cause  of  action 
for  conversion  is  not  therein  set  forth,  and  that  the  cause  for 
arrest,  if  any,  is  extrinsic  to  and  not  identical  with  the  cause  of 
action,  it  seems  clear  that  this  order  must  be  reversed. 

Defendant  alleges  a  general  custom  of  the  trade  of  which  the 
plaintiS  was  aware,  and  in  which  he  had  acquiesced  in  all 
dealings  between  the  parties  for  many  years.  The  factor  mingled 
the  proceeds  of  sales,  whenever  made,  indiscriminately  with  hi& 
own  funds,  and  paid  by  his  check  on  Saturday  for  all  merchan- 
dise delivered  during  the  week,  whether  the  same  was  then  sold 
or  unsold.  PlaintiJl  does  not  deny  the  existence  of  the  usage 
or  that  his  dealings  were  had  in  accordance  with  it  Indeed 
he  expressly  admits  some  of  the  more  important  facts  averred. 
The  relation  of  the  parties  was  not  therefore  a  fiduciary  one 
within  the  meaning  of  subdivision  8  of  section  650,  but  an 
ordinary  one  of  debtor  and  creditor  {Wallace  agt  Castle,  14 
Hun,  106;  Duguid  agt  Edwards,  50  Barb.,  300:  Grover  S 
Baker  Scaring  M,  Co,  agt  Clinton,  5  Bissell,  324;  Alliance  Ins, 
Co.  agt  Cleveland,  14  How.  Pr.,  408).  According  to  the  facts 
alleged  in  defendant's  answer  and  affidavit,  and  which  are  not 
denied,  we  think  the  present  case  comes  within  the  principle 
laid  down  by  the  court  of  appeals  in  Morris  agt  TalcoU  (9ft 
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Nl  Y.^  100),  and  that  the  order  appealed  from  should  be  re- 
versed, with  costs. 
Daly  and  Van  Hoesen,  JJ.,  concurred 


SUPREME  COUET. 

EoswBLL  H.  Rochester,  as  receiver,  &o.,  plaintiff,  agt  The 
Mayor,  Aldermen,  &c.,  of  the  City  op  New  York,  and 
others,  defendants. 

Rrferenoe — What  issues  are  triable  by  the  eouri — When  rrference  should  not 
be  ordered—  Code  qf  0ml  Procedure,  sections  969,  968,  1018. 

Actions  to  set  aside  fraudulent  conveyances,  transfers,  releases  and  settle- 
ments should  be  tried  by  the  court 

Under  section  1013  whether  to  refer  or  refuse  the  reference  is  addressed  to 
the  discretion  of  the  court  It  is  obviously  the  purpose  and  theory  of 
the  law  that  equity  actions  are  to  be  tried  by  the  court. 

Even  in  actions  involving  the  examination  of  a  long  account  references- 
are  ordered,  not  as  a  matter  of  right  or  of  favor  to  the  parties,  but  for 
the  convenience  of  the  court,  and  the  court  cannot,  for  its  own  con> 
venience  in  such  cases,  order  a  reference  when  there  are  difficult 
questions  of  law  involved. 

New  York  Chambers,  January^  1886. 

Oliver  W.  West,  for  plaintiff. 

E.  Henry  Lacombey  counsel  to  the  corporation ;  Thomas  P^ 
Wickes,  of  counsel 

Potter,  J. — This  is  a  motion  upon  the  part  of  plaintiff  for 
the  appointment  of  a  referee  to  try  the  issues  in  this  actioa 

The  effect  of  the  allegations  of  the  complaint,  and  the  relief 
sought,  are  essentially  of  an  equitable  character. 

Those  allegations  are  briefly  but  substantially  these :  that  in 
the  year  186p,  under  the  authority  contained  in  acts  of  the- 
legislature  for  that  purpose,  the  defendant  through  certain  of 
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its  officers,  entered  into  a  contract  with  John  L.  Brown,  Williana 
H.  Devoe  and  Shepherd  F.  Knapp  for  the  cleaning  of  the 
streets  of  said  city  for  the  period  of  ten  years ;  that  annually 
from  the  time  of  making  said  contract,  the  legislature  appro- 
priated sums  of  money  to  pay  for  work  in  cleaning  the  streets 
of  tlie  city  beyond  what  was  required  under  said  contract ;  that 
some  time  in  1869  the  said  Brown,  by  assignment  of  the  interest 
of  said  Devoe  &  Knapp,  became  the  sole  contractor  for  cleaning 
the  streets  of  said  city,  and  with  its  assent;  that  in  the  last 
named  year  the  said  Brown  and  others  formed  an  association 
under  the  laws  of  the  state  for  cleaning  streets  of  said  city  under 
the  name  of  "The  New  York  Street  Cleaning  Association,"  and 
the  said  Brown  thereupon  transferred  to  said  association  his 
plant  and  property  for  cleaning  said  streets,  and  thereafter  the 
work  of  cleaning  said  streets  was  done  by  said  association  and 
with  the  knowledge  and  assent  of  the  said  city,  until  June, 
1872,  and  that  during  the  last  mentioned  period  the  said  associa- 
tion did  all  the  work  of  street  cleaning  for  said  city  and 
received  the  payment  therefor  except  the  sum  of  $86,000, 
which  accrued  between  the  1st  day  of  July,  1871,  and  the  2d 
day  of  October,  1871 ;  that  on  the  23d  day  of  October,  1871, 
the  bill  for  said  $86,000  was  audited  and  allowed  by  the  street 
cleaning  commissioners,  and  the  same  agreed  upon,  but  the 
defendant  omitted  to  pay  the  same ;  that  in  1873  the  said  Brown 
commenced  an  action  in  his  own  name  to  recover  said  sum. 
An  answer  was  put  in  by  the  defendant  and  the  issue  was 
referred ;  that  during  the  pendency  of  the  action  said  Brown" 
died,  and  his  personal  representatives  were  substituted,  and  that 
upon  the  revocation  of  their  letters  or  appointment,  William  A. 
Seaver  was  appointed  special  administrntor,  and  the  action  was 
thereupon  continued  in  the  name  of  special  administrator;  that 
a  judgment  was  rendered  in  said  action  for  the  amount  of  said 
claim  and  interest ;  that  the  defendants  appealed  to  the  general 
term  from  said  judgment,  and  pending  the  appeal  from  said 
judgment,  the  same  was  settled  and  compromised  and  a  satisfac- 
►tion  thereof  signed  by  said  administrator  was  entered  of  record. 
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and  the  defendants  were  also  released  from  any  claim  bj  reason 
of  said  judgment,  and  the  matters  therein  contained,  by  said 
administrator  and  by  Hannah  E.  Brown  and  John  L.  Brown, 
Jr.,  individually  and  as  executors,  and  that  subsequently  the 
said  Hannah  and  John  were  again  appointed  executors  of  said 
Brown,  deceased,  and  were  again  substituted  as  plaintiffs  in 
said  action;  that  there  has  been  no  order  discontinuing  said 
action ;  that  said  settlement  and  payment  was  fraudulent  and 
void  as  to  the  said  association,  and  that  the  plaintiffs  ask  as 
appropriate  relief  in  this  action,  that  said  satisfaction  piece,  and 
the  cancellation  and  satisfaction  of  said  judgment  by  the  clerk, 
&a,  be  set  aside  and  the  said  judgment  be  restored  and  declared 
in  full  force  and  validity,  and  that  said  release  be  also  adjudged 
fraudulent  and  void  and  be  set  aside,  and  that  said  claim  and 
the  judgment  thereupon  be  declared  to  belong  to  said  associa- 
tion, and  the  said  defendant  adjudged  and  directed  to  pay  said 
judgment  to  the  plaintiff  as  receiver  of  said  association. 

It  is  plain  from  this  statement  that  there  is  no  occasion  for 
the  examination  of  a  long,  or  of  any  account,  for  the  claim  has 
been  once  voluntarily  liquidated  by  the  parties  to  the  contract, 
and  subsequently  determined  by  the  judgment ;  and  that  plain- 
tiff in  this  action  simply  seeks  to  restore  said  judgment  and  to 
be  authorized  and  permitted  to  enforce  it  for  the  benefit  of  the 
association.  It  is  not  perceived  how  the  examination  of  a  long 
account  can  be  involved  in  the  trial  of  the  present  action.  The 
question  would  seem  to  be  simply  this,  whether  that  judgment 
•  was  legally  paid  or  satisfied  by  the  satisfaction  piece  and 
releases 

The  plaintiff  assumes  and  asserts  that  the  action,  in  which 
the  judgment  was  rendered,  was  brought  in  the  name  of  Brown^ 
but  for  the  benefit  of  the  association  as  the  party  in  interest, 
and  claims  to  be  the  owner  of  the  judgment,  and  as  the  only 
party  who  was  authorized  to  receive  payment  of  it  or  to  com- 
promise it  If  the  plaintiff  is  sustained  in  this  respect,  the 
judgment  was  not  legally  settled,  and  the  plaintiff  is  entitled  to 
Vol.  IIL  67 
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have  the  judgment  restored,  subject,  perhaps,  to  the  right  of 
prosecuting  the  appeal  by  the  defendant 

If  the  plamtrS  does  not  sustain  his  right  to  the  judgment, 
then  the  judgment  was  legally  settled,  and  plaintLS  must  be 
bound  by  that  settlement 

In  either  aspect^  the  amount  of  the  claim  (if  it  had  not  been 
agreed  upon  as  alleged  in  the  complaint),  affixed  such  judg- 
ment, and  there  cannot  be  any  necessity  or  occasion,  in  this 
action,  to  investigate  the  items  of  the  clainL 

If  the  plaintifE,  as  receiver  of  this  association,  had  brought 
his  action  to  recover  the  claim  upon  the  theory  that  the  action 
by  Brown  as  an  individual  was  in  fraud  of  the  rights  of  the 
association,  and  was  fraudulently  carried  on  to  judgment  and 
then  fraudulently  and  collusively  settled  by  the  defendants 
and  Brown^s  personal  representatives,  then  the  trial  would  or 
might  involve  the  items  of  the  claim.  But  this  action  is  not 
brought  upon  any  such  theory. 

It  is  simply  an  action  in  equity  to  set  aside  the  unauthorized 
satiftfaction  and  discharge  of  a  judgment  which  belonged  to  the 
association,  and  not  to  John  L.  Brown  individually. 

This  action  is  properly  an  action  triable  by  the  court  and  not 
by  a  jury  as  a  matter  of  right  {sees.  968,  969,  1013,  (Xv.  Pro,\ 
Application  is  made  by  plaintiff  to  refer  it,  and  the  defendant 
resists  such  applicatioa 

Under  section  1018,  whether  to  refer  or  refuse  the  reference, 
is  addressed  to  the  discretion  of  the  court 

It  is  obviously  the  purpose  and  theory  of  the  law  that  equity 
actions  are  to  be  tried  by  the  court 

Even  in  actions  involving  the  examination  of  a  long  account, 
references  are  ordered,  not  as  a  matter  of  right  or  of  favor  to 
the  parties,  but  for  the  convenience  of  the  court ;  and  the  court 
cannot,  for  its  own  convenience  in  such  ciises,  oixler  a  reference 
where  there  are  difficult  questions  of  law  involved  (2  Alb. 
[iV:  aS],  294> 

It  is  urged  by  the  defendant  in  opposition  to  the  application 
to  refer  this  action,  that  its  trial  will  involve  the  decision  of 
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Rochester  agt  The  Mayor,  Aldermen,  &c,  of  New  York  d<  alL 

difficult  questions  of  law.  If  so,  it  should  not  be  referred, 
though  its  trial  should  involve  the  .examination  of  a  long 
account 

Actions  involving  difficult  questions  of  law  must  be  tried  by 
the  court  It  is  true  the  plaintiflE  urges  that  the  case  involves 
no  difficult  questions  of  law.  II  he  is  correct  in  this,  and  that 
all  the  questions  of  law  are  of  easy  solution,  it  should,  never- 
theless, be  tried  by  the  court,  unless  the  courts  are  overbur^ 
dened  with  busineas  and  cannot  try  the  caae  within  a  reasonable 
time,  or  without  a  delay  which  would  seriously  injure  tiie  rights 
of  tiie  parties,  or  one  of  them. 

Nothing  of  that  sort  is  shown  by  the  papers  upon  the  mo- 
tion, nor  is  pretended.  Indeed,  I  am  informed  that  a  reasona- 
bly speedy  trial  of  the  case  may  now  be  had  at  special  term. 
There  is  nothing  &own  upon  this  motion  to  cause  the  court  tO' 
depart  from  the  theory  of  the  law  as  provided  in  section  969, 
and  the  numerous  cases  holding  that  actions  to  set  aside  fraudu- 
lent conveyances,  transfers,  releases  and  settlementa  should  be 
tried  by  the  court  (11  How.,  439 ;  2  Abb.  IK  /S],  411> 

The  motion  must  be  denied 
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cosTAnniio  tkb  whoui  ov 

S  Howard {NewSerie8\  ante,  and  Questions  of Pbao- 

TicE  Contained  in  37,  38  and  39  Hun,  and 

100  New  Tore  Reports. 


Attention  Is  oalled  to  the  fOnr  additional  headings  **  Ck>DB  of  driL  Prookdubb,** 
**CoDB  or  CriminaIi  Pbogkdubi,**  ^Codb  of  Pbooxdubs,*^  and  ^^Pknal  Codb,** 
tinder  which  (for  the  oonvenlenoe  of  the  reader)  will  be  found  oollated  dedaioiia 
bearing  upon  the  various  provisions  of  the  Godea. 


ABDUCTION. 

1.  To  support  a  conviction  under  the 
Penal  Code  for  abduction  (  mc.  282  as 
amended  by  sec  2,  chap.  46.  Laws  of 
1884),  it  must  be  proved,  both  that 
there  was  a  "taking"  within  the 
meaoingr  of  the  act,  and  that  such 
taking  was  for  the   purposes  of 

S restitution.  (People  agt.  PkUh,  100 
I  r.,  690.) 

2.  The  word  *' taking"  implies  some 
persuasive  inducement  on  the  part 
of  the  accused,  not  a  mere  permis- 
mission  or  allowance  to  follow  a 
life  of  prostitution.    (Id,) 

8.  A  conviction  cannot  be  sustained 
upon  the  unsupported  evidence  of 
the  female  alleged  to  have  been 
abducted,  as  to  either  element 
constituting  the  crime,  t.  e.,  the 
taking  or  the  intent  (Psnal  Code 
$ee,  2»d.)    ild.) 

4  Proof  must  be  given,  aside  from 
her  testimony,  tending  to  estab- 
lish the  commission  of  the  crime, 
and  that  it  was  perpetrated  by  the 
accused.    (Jd.) 


ACCOUNTING. 

1.  The  mere  appearance  of  an  inter- 
est is  ordinarily  sufficient  to  jus 
tify  an  order  for  an  accounting  by 
an  administrator   (I    Rradf.y  24). 


The  surrogate  has  no  Jurisdiction 
to  determine  the  validity  of  a  re- 
lease, and  where  its  invalidity  is 
sworn  to  will  direct  an  accounting. 
An  accounting  has  been  ordered  at 
the  instance  of  a  residuary  legatee 
who  had  given  a  release  to  the  ex- 
ecutor (25  N  7.,  142).  (liktats  of 
Duffy,  deceamd,  ante,  240.) 

See  Executor  Ain>  Adiohibtratob. 
{Moffat  agt.  Moffat,  ante,  166.) 


ACTION. 

1.  Where  plaintiff  brought  an  action 
askine  for  the  return  of,  and  dam- 
ages for  the  retention  of,  certain 
valuable  papers,  and  the  case  was 
tried  as  one  of  replevin,  and  the 
juiy  rendered  a  verdict  for  plain- 
tiff, awarding  him  the  title,  and 
thereafter  plaintiff  obtained  an  ex 
parte  order  for  judgment,  and  that 
defendant  deliver  the  papers,  and 
that  costs  be  taxed,  and  on  the  same 
day  plaintiff  entered  judgment  for 
costs  and  afterwards  the  judge 
struck  the  costs  from  the  judg- 
ment on  the  ground  that  it  was  an 
action  in  replevin.  On  appeal  from 
an  order  made  on  a  motion  of  de- 
fendant to  set  aside  the  order  and 
judgment: 

Ileld,  that  the  proceedings  were 
irregular,  either  as  an  action  of  re- 
plevin or  in  equity,  to  compel  spe- 
cific performance ;  that  the  juag- 
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ment,  and  order  for  ludgment, 
should  be  set  aside,  and  the  case 
stand  as  it  was  after  the  verdict 
was  rendered;  and  if  the  court  de- 
sire to  hear  it  as  an  equitable  ac- 
tion, it  might  do  so.  {Hatnnwnd 
agt.  Morgan^  ante  488.) 

2.  That  an  action  upon  contract  is 
pending  in  the  United  States  court, 
IS  no  bar  to  another  action  in  a  state 
court  to  enforce  the  same  cause  of 
aotion.  {Oneida  (Jaunty  Bank  agt 
Berrendenj  tmte  446.) 

8.  The  rights  of  parties  to  a  legal 
action  are  to  be  aetermined  as  they 
were  at  its  commencement,  unless 
some  event,  happening  subsequent- 
ly, and  affecting  those  alresuiy  in 
issue,  is  presented  by  supplement- 
ary pleamnra  to  the  court,  and  the 
fact  that  plaintiff,  after  the  com- 
mencement of  the  action,  was  de- 
clared a  bankrupt,  and  that  the 
cause  of  action  had  passed  to  his 
assignee,  cannot  be  proven  on  the 
trial  where  the  answer  was  a  gen- 
eral deniaL  {Styles  agt.  Fuller, ante, 
464.) 

4.  Where  an  action  was  begun  in  the 
court  of  common  pleas  by  plain- 
tiff as  ancillary  administrator  of  a 
lunatic,  against  the  committee  of 
such  lunatic  for  an  accounting,  and 
before  trial  entered  an  ex  parte 
order  of  discontinaanoe  on  pay- 
ment of  costs,  which  was  vacated 
by  the  court,  and  a  motion  to  dis- 
continue also  denied,  on  the  ground 
that  the  plaintiff  intended  to  com- 
mence an  action  in  the  supreme 
court,  and  would  harass  defendant. 

SM,  error,  that  ordinarily  a  suitor 
has  a  right  to  discontiuue  any  ac- 
tion or  proceeding  commenced  by 
him,  and  his  reasons  for  so  doing 
are  of  no  concern  to  the  court. 
{Butler  agt.  Jarris,  Jr.,  ante,  609.) 

5.  Two  actions  against  the  Ramc 
defendants  upon  the  same  raiise 
of  action — when  the  pemlency  of 
one   such    action    in  the    United 


States  court  does  not  prevent  the 
commencement  of  the  other  in 
the  state  court.  {Uiiea  CU4hes 
Dryer  Mfff,  Co.  agt.  OtU^  37  Hun, 
8C1.) 

6.  Against  the  trustees  of  a  mutual 
benefit  association  for  a  breach 
of  duty — when  the  plaintiff  must 
first  request  a  receiver  of  tbe  asso- 
ciation to  bring  the  action  —  to 
whom  money  collected  under  an 
assessment  made  by  such  an  asso- 
ciation belongs.  {See  Fisher  agU 
Andrews,  37  Hun,  176.) 

7.  A  creditor's  action  will  not  lie 
until  the  le^  remedies  are  ex- 
hausted— when  the  dissolution  of 
a  corporation  does  not  relieve  a 
creditor  from  the  necessity  of  re- 
covering a  judgment  against  it. 
{See  Andrews  agt  Vanderbilt,  87 
Hun,  468.) 

8.  When  an  action  may  be  continued 
in  the  name  of  the  original  plain- 
tiff after  he  has  made  a  general 
assignment  —  Code  of  Civil  Pro- 
cedure, sees  449,  756.  {See  Lauh 
son  agt.  Town  of  Woodstock,  87 
Hun,  352.) 

9.  Neglect  of  municipal  officers  to 
interfere  to  protect  a  taxpayers' 
rights  —  right  of  the  latter  to  make 
the  officers  parties  to  an  action 
brought  by  himself  against  the 
wrongdoers.  {Overton  agt.  ViUage 
of  OUan,  Zlliun,  47.) 

10.  To  recover  the  amount  of  an 
assessment  paid  to  a  city — effect 
of  its  voluntary  payment  before 
the  commencement  of  proceedings 
to  vacate  the  assessment  {See 
Jones  agt  Mayor,  37  Hun,  513.) 

11.  Right  of,  by  a  citizen  to  compel 
a  public  officer  to  do  his  duty. 
{See  Peojtle  ex  rd.  BoUzer  agt.  IkUey, 
37  Bun,  461.) 

12.  Construction  of  amendatory 
s  t.M  tu  t  <'s  —  w  ben    an     amendment 
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does  not  take  away  the  right  to 
recoTer  penalties  incurred  under 
the  original  act  prior  to  its  amend- 
ment—1870,  chap.  163  —  1880, 
chap.  567.  (^  Stuh  agt.  WhiU^i 
BarOs  qf  Buffalo,  87  J£un,  67.) 

IS.  Right  of  one  tenant  in  oommon 
to  maintain  an  action  to  remove  a 
doud  on  a  title  to  land  held  by 
sevenJ  tenants  in  common.  (See 
0*DonwU  agt.  Melntyre,  87  Eun, 
616.) 

14.  Pollution  of  a  private  stream  by 
city  sewage — the  city  is  Uable  for 
the  damages  occasioned  to  ripa- 
rian owners.  {See  Hooker  agt.  City 
of  Bochetier,  87  Hun,  181.) 

15.  On  contract  —  damages  —  exem- 
plary damages  cannot  be  given  in 
an  action  for  breach  of  contract  — 
the  motives  for  its  breach  are  im- 
material. (See  DvLcke  agt.  Wileon , 
87  Han,  519.) 

16.  One  principal  on  a  bond  cannot 
sue  a  surety  thereon,  to  recover 
for  a  breach  of  the  bond  by  his 
co-principal  (See  Nam  agt.  Oak- 
ky,  87  Hun,  49o.) 

17.  Cause  of  action  arising  from 
fraudulent  representations  —  when 
it  passes  to  the  general  assignee  of 
the  party  injured  thereby.  {See 
Moore  agt.  McKinetry,  87  Hun, 
194.) 

ADMINISTRATION. 

1.  Where  an  infant  would  be  enti- 
tled, but  for  his  infHncy.  to  letters 
of  administration  with  the  will  an- 
nexed, the  guardian  <if  8ucb  infant 
is  entitled  to  let  tern  unless  clisquHli- 
fled  for  some  cause  specified  in  the 
statute.  {E9taUufBUinek,deee€ued, 
onto,  68.) 

ADDITIONAL  ALLOWANCE. 

1.  Where  an  asslfiniee  assaulted  a 
security  held  by  lietendants  to  in- 


denmify  them  against  accommo- 
dation liabilities,  assumed  for  the 
assignors  and  sought  to  strike  it 
down  as  fraudulent  and  void,  and 
failed  in  the  principal  purpose  of 
his  bill  and  was  charged  with  costs 
payable  "first  out  of  the  fund;" 
on  motion  for  an  extra  allowance 
on  the  part  of  defendants,  on  the 
ground  that  the  case  was  difficult 
and  extraordinary: 

Held,  that  the  principles  stated 
in  Burke  agt.  Candee  (68  Bofrb.,  552) 
are  applicable  to  this  case  and  that 
an  extra  allowance  should  be  made. 

Heid,  further,  that  as  the  princi- 
pal subject  matter  of  the  litigation 
was  the  chattel  mortgage  of  |26,- 
000,  and  that  having  been  sustained 
by  the  referee,  upon  that  it  is  proper 
to  make  the  allowance. 

Held,  also,  that  three  per  cent  on 
the  $'^6,000  is  a  suitable  sum  to 
compensate  the  parties  for  the  ex- 
penditures of  skill,  labor  and  pro- 
fessional ability  required  by  the 
protracted  trial,  (vouch  agt  MH- 
lard  et  al,,  emte,  22.) 


ADMISSIONS  AND  DECLARA- 
TIONa 

1.  To  prove  certain  telegrams  claimed 
to  have  been  sent  by  defendant,  it 
was  proved  that  the  person  receiv- 
ing them  subsequently  mailed  let- 
ters to  the  alleged  sender,  which 
stated  the  receipt  of  the  telegrams 
and  substantially  their  contents. 
Held,  that  the  letters  called  for  a 
denial  if  the  meRsngeR  were  not  in 
fact  sent,  and  the  omission  of  such 
a  denial,  or  of  an  explanation  of 
his  silence  by  defendant  when 
called  as  a  witness,  amounted  to 
an  admission  that  he  did  send 
them  iOrefjon  A  8,  (Jo.  agt.  OUe^ 
100  iV.  y.,440). 


AFFIDAVIT. 

1.  The  affidavit  to  obtain  an  attach- 
ment, when  made  by  plaintiff's  at- 
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tomey,  and  which  alleges  that  there 
is  due  these  plaintiffs  •  •  • 
over  and  above  all  counter-claims 
known  to  deponent,  as  deponent  is 
informed  and  believes,  is  wholly 
insufficient.  {Acker  agi.  Jadkton^ 
ante,  160 ) 

2.  An  affidavit  by  one  of  sereral 

Elaintiffs  that  the  simi  mentioned 
\  due,  over  and  above  all  coun- 
ter-claims known  to  him,  is  suffi- 
cient.   (Id,) 

8.  It  does  not  affect  the  Jurisdiction 
of  the  court  in  granting  the  second 
attachment,  that  the  same  affidavit 
was  used  in  obtaining  the  first 
(Jd.) 

Bee  SUFFLKIOENTABT  PBOCKKDtNaB. 

Webtter  sgt  Stevene,  ante.  820. 


ATFIDAVrr  OP  MERITS. 

1.  On  a  motion  to  open  a  default  an 
affidavit  of  merits  is  not  always 
sufficient  {Cooper  db  Company  agt 
Findlay,  cmie^  468.) 

2.  An  absolute  refusal  to  open  an 
inquest  may  be  justified.  {Id.) 

8.  The  party  moving  to  open  the  de- 
fault must  state  the  grounds  of 
his  motion  clearly,  and  under  cer- 
tain circumstances  must  meet  the 
opposing  affidavit    {Id,) 


AGENCY. 

See  Chbcks  and  Bills. 

National  Oitieens*  Bank  tigi,  Edw- 
ard, ante,  6il. 


ANIMALS. 

Bee  Trbspabs. 

Attoater  agt  Lotee,  anU,  139. 


APPEAL. 

1.  The  method  of  referring  to  parts 
of  the  complaint  as  "at"  or  "be- 
tween "  certain  folios,  however  con- 
venient and  easy  in  the  first  inst- 
ance, serves  no  useful  purpose  upon 
appe&l,  nor  does  it  conform  to  the 

Sirit  of  the  Code,  which  requires 
eadings  to  be  made  out  "in 
words  at  length  and  not  abbrevi- 
ated "(Oxfo  ^  Civ.  Pro,,  M0.  22). 
(CroeUy  agt.  CM,  anU,  87.) 

2.  When,  by  inadvertence,  an  answer 
has  been  drawn,  referring  to  the 
original  folios  of  the  complaint  the 
appeal  book  should  be  so  printed 
as  to  render  the  pleadings  intelligi- 
ble,  grd.) 

8.  An  order  of  special  term  appoint- 
ing a  referee  to  take  the  account 
of  an  executor,  who  has  already 
accounted  before  the  surrogate,  for 
the  information  of  the  court  affects 
a  substantial  right,  and  is  appeala- 
ble to  the  general  term.  {Meffai 
agt.  Moffat^  ante,  166) 

4  Where  by  the  evidence  it  appeared 
that  plaintiff  might  have  been  en- 
titled to  receive  an  undivided  por- 
tion of  tiie  property  to  which  he 
claimed  the  whole  title,  and  to 
which  the  trial  court  gave  him  en- 
tire title,  it  was  in  the  discretion  of 
the  general  term  to  modif  v  the  ver- 
dict, or  reverse  it  and  send  the  case 
back  for  a  new  trial;  and  where  the 
gcnecal  term  has  exercised  such  dis- 
cretion this  coiut  camiot  review  its 
action,  and  a  motion  for  a  reargu- 
ment  on  such  a  ground  will  lie  de- 
nied. (Van  Uorne  agt.  L'ampbtU^ 
ante,  202.) 

5.  The  only  way  in  which  to  Justify 
such  a  finding  would  be  to  look 
into  the  evidence,  and  as  the  trial 
court  UK)k  the  case  from  the  jury, 
and  made  findings  of  fact  in  which 
no  such  title  to  part  appears,  it  can- 
not Ix'  considered  here.     {Id.) 
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0.  The  time  in  which  an  appeal  from 
a  decision  of  the  general  term,  af- 
firming a  reduction  of  assessment 
made  by  the  special  term  upon  a 
eert'orari  brought  under  Laws  of 
1880,  chapter  2f59,  is  regulated  by 
section  7  of  that  law,  and  not  by 
section  1825  of  the  Code  of  CivU 
Procedure,  and  such  appeal  mtut 
be  taken  within  sixty  days  after 
service  of  a  copy  of  judgment  on 
appellant's  attorney.  ( P^ple  ex  rd, 
WaUciU  VnUey  £.  iS.  09.  agt  KeUyr, 
ante,  210.) 

7.  The  snrrogate  haying  directed,  In 
a  case  where  one's  right  to  be  a 
part^  to  a  probate  controversy  was 
in  dispute,  that  that  issue  should  be 
inquired  into  and  determined  before 
the  taking  of  any  testimony  in  the 
matter  of  the  factum  of  the  will,  a 
motioD  was  made  that  a  trial  of  all 
the  issues  proceed  simultaneously. 

Htldy  that  an  order  denying  such 
motion  was  not  appealable. 

Held,  furtlier,  that  a  perfected 
appeal  from  an  order  denying  a 
motion  for  taking  by  commission 
testimony  without  the  state,  though 
it  concerned  a  '*  substantial  right," 
within  the  meaning  of  section  2570 
of  the  Code  of  Civu  Procedure,  did 
not  operate  as  a  stay  of  the  trial  of 
the  probate  controversy  before  the 
surrogate.  (Estate  of  jaenry,  ante, 
8^6.) 

8u  Attorneyb'  Lien. 

A(UU  ugl.  liaU,  ante,  878. 

8.  Judgment  taken  on  an  inquest 
must  be  reviewed  by  uiotion  not 
by  appeal.  Where  a  judgment 
has  been  entered  upon  findings 
made  and  filed,  after  an  inquest 
taken  at  a  circuit,  on  the  failure 
of  the  defendant  to  appear,  the 
remedy  of  the  defendant  is  by  mo- 
tion to  set  aside  the  iudgment  and 
not  by  appeal.  {Greenlc/if  agt. 
Brooklyn,  etc,,  R  H  Co.,  87  liun, 
485.) 

9.  In  this  action  of  ejectment  the 

Vol.  m.  68 


plaintiffs  put  in  evidence  the 
record  of  a  suit  brought  in  chan- 
cery for  the  partition  of  certain 
lands,  among  which  was  included 
the  lands  in  question  in  the  pres- 
ent action.  The  complaint  in  the 
chancery  suit  alleged,  and^  the 
referee  appointed  therein  found, 
that  one  £mmons  died  seized  of 
the  premises  described  therein. 
The  plaintiffs  in  the  present  action 
also  introduced  deeds,  given  in 
pursuance  of  the  decree  entered  in 
the  chancery  suit,  showing  docu- 
mentary title  to  the  land  m  ques- 
tion: JSeld,  that  this  proof  was 
sufi^cient  to  sustain  a  finding  that 
the  plaintiffs  were  seized  of  the 
lands;  that  a  judgment  for  par- 
tition in  a  suit  in  chancery  im- 
ports of  itself  a  seizin  of  the  lands 
by  the  parties  thereto.     (Id,) 

10.  To  enable  the  general  term  to 
review  upon  appeal  a  judgment, 
entered  upon  the  verdict  of  a  jury 
directed  by  the  court,  a  case  must 
be  prepared  and  settled  as  re- 
quired by  section  997  of  ihc  Code  of 
Civil  Procedure.  If  this  be  not  done 
the  appeal  brings  nothing  before 
the  appellate  court  which  it  can 
review.  {Delaiw  agt.  Uarp,  87 
Hun,  275.) 

11.  An  appellant  cannot  object  to  an 
error  which  was  advantageous  to 
to  him — power  of  the  court  to  sen- 
tence for  a  part  only  of  the  term 
fixed  by  a  statute — Penal  C<Hie, 
sec.  851 — in  case  of  an  erroneous 
sentence  the  case  will  be  remitted 
for  further  sentence.  {8te  Fe<jple 
agt.  Hour,  87  Ilun,  407.) 

12.  The  notice  of  the  entry  of  an 
interlocutory  judgment  in  this 
action,  served  upon  the  guardian 
ad  Utem  of  certain  infant  defend- 
ants, who  had  appeared  in  person, 
was  defective  in  that  the  post-.offlce 
address  of  the  attorney  was  not 
indorsed  and  subscribed' uix>n  it  as 
required  by  rule  2  of  the  supreme 
court.     The  guardian  ad  Utem  ad- 
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tomey ,  aod  which  alleges  that  there 
Is  due  these  plaintiffs  *  ♦  ♦ 
over  and  above  all  counter-claims 
known  to  deponent,  as  deponent  is 
informed  and  believes,  is  wholly 
insufficient.  (Ack&r  agt.  Jaoksan^ 
ante,  160 ) 

2.  An  affidavit  by  one  of  several 
plaintiffs  that  the  sum  mentioned 
IS  due,  over  and  above  ^  coun- 
ter-claims known  to  him,  is  suffi- 
cient.   (Id,) 

8.  It  does  not  affect  the  Jurisdiction 
of  the  court  in  granting  the  second 
attachment,  that  the  same  affidavit 
was  used  In  obtaining  the  first 
(Id.) 

Bee  BlTFPLKMBNTABT  PROCBEDmaS. 

Webster  agt  8tm>en»^  ante.  820. 


AFFIDAVIT  OF  MERITS. 

1.  On  a  motion  to  open  a  default  an 
affidavit  of  merits  is  not  always 
sufficient  {Cooper  A  Company  agt 
Findlay,  ante,  468.) 

2.  An  absolute  refusal  to  open  an 
Inquest  may  be  justified.  (Id.) 

8.  The  party  moving  to  open  the  de- 
fault must  state  the  grounds  of 
his  motion  clearly,  and  under  cer- 
tain circumstances  must  meet  the 
opposing  affidavit    (Id,) 


AGENCY. 

Bee  Chbcks  akd  Bills. 

National  Citizens'  Bank  agt  How- 
ard, ante,  5il. 


ANIMALS. 

iSM  TuBSPAsa. 

Attoater  agt  Lowe,  ante,  139. 


APPEAL. 

1.  The  method  of  referring  to  ptatB 
of  the  complaint  as  "at  or  ''be- 
tween "  certain  folios,  however  con- 
venient and  easy  in  the  first  inst- 
ance, serves  no  useful  purpose  upon 
appeal,  nor  does  it  conform  to  the 
spirit  of  the  Code,  which  requires 
pleadings  to  be  made  out  "in 
words  at  length  and  not  abbrevi- 
ated" {Code  of  Cin.  Pro.,  see,  28). 
(OroOey  agt.  CM,  ante,  87.) 

2.  When,  by  inadvertence,  an  answer 
has  been  drawn,  referring  to  the 
original  folios  of  the  complaint  the 
appeal  book  should  be  so  printed 
as  to  render  the  pleadings  intelligi- 
ble.   iXd.) 

8.  An  order  of  special  term  appoint- 
ing a  referee  to  take  the  account 
of  an  executor,  who  has  already 
accounted  before  the  surrogate,  for 
the  information  of  the  court  affects 
a  substantial  right,  and  is  appeala- 
ble to  the  general  term.  (Moffat 
agt.  Moffat,  ante,  156) 

4  Where  by  the  evidence  it  appeared 
that  plaintiff  might  have  been  en- 
titled to  receive  an  undivided  por- 
tion of  the  property  to  which  he 
claimed  the  whole  title,  and  to 
wliich  the  trial  court  gave  him  en- 
tire title,  it  was  in  the  discretion  of 
the  general  term  to  modify  the  ver- 
dict, or  reverse  it  and  send  the  case 
back  for  a  new  trial;  and  where  the 
gcnecal  term  has  exercised  such  dis- 
cretion this  court  cannot  review  its 
action,  and  a  motion  for  a  reargu- 
ment  on  such  a  ground  will  be  de- 
nied. (Van  Home  agt.  Campbell, 
ante,  202.) 

5.  The  onlv  way  in  which  to  justify 
such  a  finding  would  be  to  look 
into  the  evidence,  and  as  the  trial 
court  UK)k  the  case  from  the  jury, 
and  made  findings  of  fact  in  which 
no  such  title  to  part  appears,  it  can- 
not Ix'  considered  here.     {Id.) 
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6.  The  time  in  which  an  appeal  from 
a  decision  of  the  general  term,  af- 
firming a  reduction  of  assessment 
made  by  the  special  term  upon  a 
eertf&rari  brought  under  Laws  of 
1880,  chapter  2H9,  is  regulated  by 
section  7  of  that  law,  and  not  b^ 
section  1325  of  the  Code  of  Civil 
Procedure,  and  such  appeal  mtut 
be  taken  within  sixty  days  after 
service  of  a  copy  of  judgment  on 
appellant's  attorney.  \PeopU  ex  rd. 
WalkiU  VaUey  R  JS.  Co.  agt.  Ketar, 
ante,  210.) 

7.  The  surrogate  having  directed,  in 
a  case  where  one's  right  to  be  a 
party  to  a  probate  controversy  was 
in  dispute,  that  that  issue  should  be 
Inquired  into  and  determined  before 
the  taking  of  any  testimony  in  the 
matter  of  the  factum  of  the  will,  a 
motion  was  made  that  a  trial  of  all 
the  issues  proceed  simultaneously. 

Held,  that  an  order  denving  such 
motion  was  uot  appealable. 

Held,  further,  that  a  perfected 
appeal  from  an  order  denying  a 
motion  for  taking  by  commission 
testimony  without  the  state,  though 
it  concerned  a  '*  substantial  right," 
within  the  meaning  of  section  2570 
of  the  Code  of  Civil  Procedure,  did 
not  operate  as  a  stay  of  the  trial  of 
the  probate  controversy  before  the 
surrogate.  {Estate  of  netiry,  ante, 
8o6.) 

See  Attobneyb'  Libn. 

AdifU  agt.  haU,  ante,  878. 

8.  Judgment  taken  on  an  inquest 
must  be  reviewed  by  motiou  not 
by  appeal.  Where  a  judgment 
has  been  entered  upon  findings 
made  and  filed,  after  an  inquest 
taken  at  a  circuit,  on  the  failure 
of  the  defendant  to  appear,  the 
remedy  of  the  defendant  is  by  mo- 
tion to  set  aside  the  judgment  and 
not  by  appeal.  {Oreenleaf  agt. 
Brooklyn,  etc,  R,  A  Co.,  37  Itun, 
435.) 

9.  In  this  action  of  ejectment  the 
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plaintiffs  put  in  evidence  the 
record  of  a  suit  brought  in  chan- 
cery for  the  partition  of  certain 
lands,  among  which  was  included 
the  lands  in  question  in  the  pres- 
ent action.  The  compluint  in  the 
chancery  suit  alleged,  and^  the 
referee  appointed  therein  found, 
that  one  Emmons  died  seized  of 
the  premises  described  therein. 
The  plaintiffs  in  the  present  action 
also  introduced  deeds,  given  in 
pursuance  of  the  decree  entered  in 
the  chancery  suit,  showing  docu- 
mentaiy  title  to  the  land  in  ques- 
tion: Held,  that  this  proof  was 
sufficient  to  sustain  a  finding  that 
the  plaintiffs  were  seized  of  the 
lands;  that  a  judgment  for  par- 
tition in  a  suit  in  chancery  im- 
ports of  itself  a  seizin  of  the  lands 
by  the  parties  thereto.    {Id.) 

10.  To  enable  the  general  term  to 
review  upon  appeal  a  judgment, 
entered  upon  the  verdict  of  a  jury 
directed  by  the  court,  a  case  must 
be  prepared  and  settled  as  re- 
quired by  section  997  of  ihc  Code  of 
Civil  Procedure.  If  this  be  not  done 
the  appeal  brings  nothing  before 
the  appellate  court  which  it  can 
review.  {Delatio  agt.  Harp,  37 
Hun,  275.) 

11.  An  appellant  cannot  object  to  an 
error  which  was  advantagt^ous  to 
to  him — power  of  the  court  to  sen- 
tence for  a  part  only  of  the  term 
fixed  by  a  statute — Penal  Code, 
sec.  351 — in  case  of  an  erroneous 
sentence  the  case  will  be  remitted 
for  further  sentence.  [See  F&jpUi 
agt.  Bour,  37  Hun,  407.) 

12.  The  notice  of  the  entry  of  an 
interlocutory  judgment  in  this 
action,  served  upon  the  guardian 
ad  litem  of  certain  infant  defend- 
ants, who  had  appeared  in  person, 
was  defective  in  that  the  post-office 
address  of  the  attorney  was  not 
indorsed  and  subscribed' upon  it  as 
required  by  rule  2  of  the  supreme 
court.     The  guardian  ad  litem  ad- 
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mitted  the  due  and  proper  senrice 
of  a  copy  of  the  interlociitoxy  indf^- 
ment,  and  also  of  a  summoDB  to 
attend  before  the  referee  appointed 
thereunder,  and  also  of  the  proper 
service  of  the  final  judgment. 
y/tfU,  that  the  defect  in  the  notice 
was  waived  and  could  not  be  urged 
to  sustain  an  appeal  taken  after  the 
expiration  of  the  time,  as  limited 
by  its  service,  had  expired.  {Pat- 
Urton  agt.  McOunn,  88  Bun,  581.) 

18.  Where  a  notice  of  appeal  from  a 
final  judgment  makes  no  reference 
to  an  interlocutory  judgment  there- 
tofore entered  in  the  action,  neither 
the  interlocutory  judgment  nor  the 
case  and  exceptions  can  be  re- 
viewed on  the  appeal,  nor  has  the 
court  power  in  such  a  case  to 
amend  the  notice  of  appeal  by 
specifying  therein  the  interlocutory 
judgment  to  be  reviewed.    {Id.) 

14.  Costs  —  on  appeal  from  a  judg- 
ment of  a  justice's  court— Code  of 
Civil  Procedure,  sec.  8070  — to 
what  cases  it  applies.  (See  Vanr 
derwerken  agt.  Brown,  88  Hun, 
284.) 

15.  A  person  suing  as  a  poor  person 
may  appeal — the  privilege  of  so 
suing  does  not  extend  to  such  ap- 
peal. {See  Moore  agt.  OUy  of  Troy, 
»8  Hun,  801.) 

♦ 

16  In  an  action  brought  by  the  plain- 
tiff to  recover  freight  money,  col- 
lect eel  by  the  defendant  Carbart, 
88  its  Hjirent.  and  by  him  depoRited 
with  the  defendant,  the  New  York 
Produce  Exchange  Hank,  an  in- 
juuciion  was  grafted  restraining 
ihc  withdrawal  of  the  moneys  on 
•  deposit  in  the  bank,  during  the 
peuiliMicy  of  the  action  The  ref- 
eree before  whom  the  action  was 
tried,  found  that  the  moneys  col- 
lected belonged  to  the  plaintiff, 
but  allowed  items  in  the  defend- 
ant's account,  which  were  disputed 
bv  the  plaintiff,  amounting  to 
.about  $4,000,  and  awarded  him 


damages  for  a  breach  of  a  con- 
tract, alleged  to  have  been  made 
between  the  parties,  to  the  amount 
of  some  $6,000,  thereb}r  reducing 
the  amount  of  the  plaintiff's  re- 
covezy  to  some  $7,000  or  $8,000, 
which  was  directed  to  be  paid  out 
of  the  funds  on  deposit  in  the 
bank. 

The  plaintiff  who  desired  to  ap- 
peal from  that  portion  of  the  ref- 
eree's report,  which  allowed  the 
said  items  and  the  counter-claim 
of  the  defendant,  moved,  upon  the 
l^round  of  Carhart's  irresponsibil- 
ity, for  an  order  appointing  a 
receiver  of  the  fund  or  for  its  pay- 
ment into  court,  or  for  a  continu- 
ance of  the  injunction  during  the 
pendency  of  the  appeal : 

Held,  that  the  court  properly  re- 
fused to  grant  the  relief  sought, 
but  that  it  should  have  granted  an 
order  directing  that  on  the  appeal 
the  recovery  of  the  counter-claim 
and  of  the  $4,000  of  disputed 
items,  should  be  treated  as  a  judg- 
ment in  Carhart's  favor,  the  collec- 
tion or  enforcement  of  which  might 
be  stayed  during  the  pendencv  of 
the  appeal  on  the  execution  of  an 
appropriate  bond  as  upon  a  judg- 
ment against  the  plaintiff  for  the 
amount,  with  interest  and  dam- 
ages, and  costs  if  the  judgment  be 
amrmed.  {New  York,  L.  S.  and 
W  B.  B.  Co.  agt.  Carhart,  89  Hun, 
616.) 

17.  Upon  the  hearing  of  an  appeal 
from  a  judgment  of  the  court  of 
sessions  of  Queens  county,  affirm- 
ing a  judgment  of  a  court  of  spec- 
ial sessions,  convicting  the  defend- 
ant of  disturbing  certain  oyster 
beds,  it  was  for  me  first  time  ob- 
jected, that  in  the  charge  before 
the  court  of  special  sessions,  the 
prefix  **un"  had  been  omitted, 
making  the  charge  allege  that  the 
defendant  ** lawfully"  did  the  acts 
set  forth : 

Held,  that  as  the  error  was  not 
specified  in  the  affidavit,  required 
by  section  751  of  the  Code  of  Crimi- 
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nal  Procedure,  it  couid  not  be  con- 
sidered. {Heople  ex  rel.  Baker  agt 
BeaUy,  39  Hun,  476  ) 

18.  It  seenui,  that  if  the  objection  had 
been  properly  brought  before  the 
a)urt,  it  would  have  been  sustained. 

19.  In  this  action,  brought  by  a  wife 
for  a  limited  divorce,  a  judgraeht 
dismissing  the  complaint  was  en- 
tered upon  the  confirmation  of  the 
report  of  a  referee.  The  plaintiff 
having  appealed  from  the  judg- 
ment, moved  for  an  order  requir- 
ing the  defendant  to  furnish  means 
to  enable  lier  to  print  the  papers 
on  appeal: 

Held,  that  the  court  properly  de- 
nied the  motion  because  of  a  want 
of  power  to  make  the  order  after 
the  entry  of  the  judgment,  but 
that  as  it  appeared  to  the  general 
term  that  the  appeal  was  by  no 
means  a  frivolous  one,  it  would 
modify  the  order  of  the  court  be- 
low so  as  to  allow  the  plaintiff  to 
bring  the  case  to  a  hearing  upon 
written  papers  and  without  print- 
ing the  same.  (Fagan  agt  F(igan 
89  Hun.  531  ) 

20.  Where  a  party  appealing  from  a 
judgment,  entered  upon  tlie  report 
of  a  referee,  desires  to  raise  in  the 
appellate  court  the  question  that 
any  finding  of  fact  is  against  the 
weight  of  evidence,  he  must  have 
the  CHHf'  so  prepared  as  that  it  shall 
app<>ar  therefrom  that  all  the  evi- 
dence, bearing  on  the  finding  of 
fac»  sought  to  be  reviewed,  is  set 
forth  I  herein  {^^tence  fkp.,  Cham- 
hfrs.  8.»  Ilun   193.) 

2\.  Where,  however,  he  claims  that 
u  pHrfifular  tiiulingnf  fact  is  with- 
out any  evidence  to  support  it,  and 
he  has  excepted  thereto  as  provided 
in  section  993  of  the  Coiie  of  Civil 
Procedure,  thereby  pre»<  nfing  for 
review  only  a  question  of  l»iw.  it  is 
unnecessary  to  state  in  the  case  that 


all  the  evidence  bearing  on  such 
finding  is  set  forth  therein.    {Id.) 

22.  The  case  as  settled  by  the  referee 
before  whom  this  action  was  tried, 
stated  that  a  motion  to  dismiss  the 
complaint  was  made  on  the  ground 
that  no  case  had  been  proven 
against  the  defendant,  but  it  did 
not  state  how  he  disposed  of  the 
motion,  or  that  any  exception  was 
taken  by  either  party.  The  referee 
subsequently  found  that  the  plain- 
tiff had  no  title  to  the  note  upon 
which  the  action  was  brought,  and 
directed  the  complaint  to  be  dis- 
missed: 

Held,  that  the  case  did  not  pre- 
sent for  review  any  question  as  to 
the  ruling  of  the  referee  on  the 
motion  for  a  nonsuit.  (I^rUehard 
agt.  Hirb,  89  Hun,  878.) 

23.  Undertaking  on  appeal — when 
void  tis  a  statutory  obligation  it 
may  be  sustained  as  a  common-law 
agreement.  (See  Ryan  agt.  Webb^ 
3»  Hun,  485.) 

24.  Taking  of  a  street  by  a  railroad 
— a  party  by  accepting'  the  award 
for  the  taking,  waives  his  right  to 
appeal  from  the  order  appointing 
the  commissioners.  (See  Matter  cf 
N,  T  and  H  R.  R  Co,,  39  Hun, 
338.) 

25.  Action  of  ejectment — power  of 
the  court  to  set  aside  a  second 
judgment — Code  of  Civil  Proced- 
ure, sec.  1525 — the  dis^  retion  ex- 
ercised by  the  court  below  is  re- 
viewable on  appeal.  (See  Keeler 
agt.  Dennis,  39  Hun,  18 j 

26.  Decree  of  surrogate — when  ap- 
pealable (See  MatUPof  OUbert^  39 
Hun  61.) 

27  Where  a  copy  of  a  judgment  was 
indorsed  with  the  names  of  the 
pi  limiff  s  attorneys  and  their  oflice 
Hddress.  and  iielow  this  was  also 
indorsed  a  notice  of  judirment 
signed   iiy  said  attorneys   without 
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giving  their  office  addresg,  Md, 
that  Uiere  was  a  sufficient  compli- 
ance with  the  rule,  and  the  notice 
was  effectual  to  limit  the  time  for 
appeal.  {Falk&r  agt.  N.  T.,  W,  8, 
and  B.  JB.  Co.,  100  If.  7.,  86.) 

28.  The  attorneys  of  record  for  de- 
fendant were  W. ,  McL.  &  D.  The 
notice  was  served  at  their  office, 
received  by  their  managing  derk, 
entered  in  their  register,  and  was 
retained.  It  was  addresised  to  W. 
&  McL.  f  a  firm  occupying  the  same 
office.  W.  was  a  member  of  both 
firms  and  the  former  existed  only 
with  reference  to  unfinished  busi- 
ness. On  previous  occasions  ad- 
missions of  service  of  paper  in  this 
action  served  at  the  same  office  and 
addressed  to  W.,  McL.  &  D.  had 
been  signed  with  the  firm  name  of 
W.  &  McL.  Held,  that  the  omis- 
sion to  insert  in  the  address  the 
names  of  all  the  partners  did  not, 
under  the  circumstances,  invadi- 
date  the  notice.    (Id.) 

29.  While  strict  practice  must  be  pur- 
sued to  limit  Uie  time  to  appeal,  a 
mere  inaccuracy  in  the  notice  of 
judgment  which  violates  no  rule  of 
practice  and  is  itself  immaterial 
will  not  be  sufficient  to  avoid  it. 
(Id.) 

80.  Where  numerous  exceptions  ap- 
pear in  a  case,  most  of  which  are 
untenable,  but  some  one  of  them 
may  be  sustained  by  reHson  or  au- 
thority, the  attention  of  the  court 
should  be  specifically  called  there- 
to; itisnotsufflcienl  to  group  them 
all  together  in  the  points  of  counsel 
under  a  single  allegation  of  error, 
without  stating  a  ground  to  sup- 
port any  one.  {Nelson  agt  Vll. 
Canuteo,  100  if.  F,  89.) 

81.  An  appeal  from  a  judgm(^nt  en- 
tered on  a  verdict  must  be  deter- 
mined solely  upon  exceptioiiw  taken 
on  the  trial.  (Third  Am.  R.  U  Co. 
agt.  EbUng,  100  N.  7.,  98  ) 


82.  An  exception  can  be  taken  only^ 
to  a  ruling  bv  the  trial  court  upon 
a  question  of  law.     {Id.) 

88.  Where  there  is  no  exception  to  a 
ruling  of  the  court  as  to  the  suffici- 
ency of  the  evidence  to  establish  a 
fact  in  issue  and  the  defeated  party 
desires  to  move  for  a  new  trial,  he 
must  do  so  in  the  first  instance  be- 
fore the  trial  court  or  at  special 
term  {Code  of  Civ.  Pro.,  seen.  999, 
1002).    {Id.) 

84  Not  having  done  this,  no  ques- 
tion affecting  the  merits  or  the  suf- 
ficiency of  the  evidence  to  support 
the  verdict  may  be  raised  at  gen- 
eral term.     {Id.) 

85.  An  exception  to  the  admissioa 
of  evidence  may  only  be  taken 
when  it  is  received  against  the  par- 
ties' objection.     {Id.) 

86.  It  is  not  essential  to  the  validitr 
of  an  order  of  the  general  term  a(- 
lowing  an  api)eal  to  this  court,  in 
the  cases  wherein  an  appeal  is  not 
permitted  except  when  so  ordered, 
that  the  general  term  making  the 
order  shall  be  composed  of  the  same 
judges  who  constituted  the  general 
term  which  decided  the  case.  The 
only  restriction  upon  the  power  of 
the  general  term  to  make  the  order 
is  that  it  shall  \)e  '*made  at  the 
general  term  which  rendered  the 
determinMti()F>  or  at  the  next  gen- 
eral term  after  judi^ment  is  entered 
thereupon  "  ( O/de  of'  Civ.  Pro. ,  ace. 
121,  eubd.  2  and '6).'    {Id.) 

37.  Where  an  order  of  general  term, 
reversing  a  judgment  entered  on 
the  report  of  a  referee,  omits  to 
state  that  the  reversal  was  upon 
the  facts  as  well  as  the  law,  so  far 
as  the  facts  are  concerned  it  is  for 
this  court,  on  appeal  from  the  order, 
simply  to  determine  if  there  was 
any  evidence  sufficient  in  law  to 
sustain  the  judgments  {Kane  agt. 
Corteify,  100  iV;  F.,  132.) 
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88.  The  proTifiions  of  the  Code  of  Civil 
Procedure  regulating  the  method 
by  which  a  review  of  errors  on  a 
tnal  before  a  surrogate  may  be  se- 
cured, and  providing  for  a  loes  of  a 
right  of  review  unless  such  methods 
are  regularly  pursued,  furnish  and 
limit  the  only  remedy  against  such 
errors.  If  a  court  of  record  has 
inherent  power  over  its  own  rec- 
ords, to  modify,  annul  and  vacate 
them  independent  of  any  special 
statutory  authority  (as  to  which 
qucBre),  it  belongs  exclusively  to  the 
court  whose  records  are  in  question 
and  may  not  be  exercised  lor  it  by 
an  appellate  tribunal.  {In  re  Bauh 
ley,  100  N.  F.,  206.) 

■39.  Within  the  meaning  of  the  pro- 
vision of  the  Code  of  Civil  Proced- 
ure (M0.  1296),  which  declares  that 
"a  person  aggrieved,  who  is  not  a 
party  "  to  an  action  or  proceeding, 
but  who  is  entitled  to  be  substituted 
in  place  of  a  party,  may  appeal  from 
a  judgment  or  order;  a  person  is  not 
'aggrieved"  unless  the  judgment 
or  order  has  binding  force  against 
his  rights,  his  person  or  his  prop- 
erty; the  fact  that  it  may  remote- 
ly or  contingently  affect  interests 
which  he  represents  does  not  give 
him  a  right  to  appeal.  (Bou  agt. 
Wigg,  100  iV.  F.,  243.) 

40.  A  receiver  appointed  in  snpple- 
mentary  proceeoings  is  not  entitled 
to  be  substituted  as  defendant  in 
place  of  the  judgment  debtor  in  an 
action  brought  by  other  creditors 
against  him.    {Id,) 

41.  jR  9eem9,  that  said  provision  con- 
templates mainly,  if  not  exclusive- 
ly, cases  where  the  party  to  the 
record  is  mirely  a  nominal  one,  and 
the  real  party  in  interest  is  the  one 
aggrieved,  or  where,  since  the  judg- 
ment or  order,  thtre  has  been  in 
some  way  a  devolution  of  the  en- 
tire interest  upon  some  person  not 
a  party.    {Id.) 


note  damages  for  the  conversion 
by  the  holder  of  property  pledged 
to  him  as  security  for  the  payment 
of  the  note  may  properly  be  pleaded 
as  a  counter-claim ;  and  the  amount 
thereof  must  be  taken  mto  consid- 
eration in  determining  whether  a 
judgment  in  such  action  is  review- 
able in  this  court.  {Gohh  agt.  Hig- 
enbotam,  100  if.  7.,  248.) 

48.  After  the  commencement  of  such 
an  action  defendant  tendered  the 
amount  due  on  the  note  with  costs 
on  condition  that  plaintiff  return 
the  property  pledged,  which  return 
was  demanded  and  refused.  Held, 
that  it  was  not  essential  to  the  val- 
idity of  the  tender  to  pay  the  money 
into  court;  that  defendant  was  en- 
titled to  make  the  tender  condi- 
tional, and  the  refusal  of  plaintiff 
to  surrender  the  property  pledged 
rendered  him  liable  for  a  conver- 
sion; also,  that  defendant  was  en- 
titled to  counter-claim  damnges  for 
the  conversion,  although  occurring 
after  the  commencement  of  the  ac- 
tion; and  that,  if  an  application  to 
the  court  for  leave  to  set  up  the 
tender  as  a  defense  was  necessary, 
as  the  answer  was  received  and  re- 
tained without  objection,  and  plain- 
tiff had  allowed  the  trial  to  proceed 
without  objection,  and  had  obtain- 
ed judgment,  it  was  too  late  to  in- 
sist on  appeal  that  the  defense  was 
improperly  pleaded  because  no 
leave  waa  obtained.    (Id,) 

44  Errors  upon  a  criminal  trial  can 
be  made  available  in  this  court 
only  by  exception  duly  taken  on 
the  trial.  This  rule  is  not  changed 
by  the  provision  of  the  Code  of 
Criminal  Procedure  {sec  527),  au- 
thorizing the  supreme  court  on  ap- 
peal in  a  criminal  action  to  grant  a 
new  trial  where  the  judgment  is 
against  evidence  or  law,  although 
no  exceptions  were  taken  on  the 
trial.  {People  agt.  Ottidid,  100  N. 
r.,  008.) 


4S.  In  an  action  upon  a  promissory '  45.  Where  upon  a  criminal  trial  the 
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deposition  of  a  witness  taken  in 
pursuance  of  said  Code  (mc*.  620- 
68^)  on  the  s]>plication  of  the  pris- 
oner was  offered  in  evidence  on 
behalf  of  the  people,  and  receiyed 
without  objection  or  exception  on 
the  part  of  the  defendant,  neld,  that 
no  question  as  to  its  admissibility 
could  be  considered  here.    {Id,) 

46.  A  general  exception  to  a  portion 
of  a  charge  is  of  no  avail,  unless  all 
of  the  propositions  laid  down  there- 
in are  erroneous.    {Id,) 

47.  A  provision  in  a  Judgment  In  an 
action  by  a  husband  against  his 
wife  for  a  separation,  awarding  the 
custody  of  minor  children  to  the 
husband,  is  in  the  discretion  of  the 
tri^il  court,  and  is  not  reviewable 
here.  (WaHng  AgL  Waring,  100 ^. 
r.,  670.) 

48.  Resort  may  be  had  to  evidence 
eiven  on  a  trial  showing  facts  not 
found,  for  the  purpose  of  sustain- 
ing the  decision  of  a  referee,  but 
not  to  reverse  it  where  there  was  no 
request  and  refusiil  to  find.  (A'wr- 
Kou  agt.  City  of  ISyracune,  100  N. 
r.,  577.) 

49.  Where  an  answer  is  uncertain,  by 
reason  of  general  averments,  it  is 
for  the  court  below  to  determine 
whether  further  in^ormutiou  re- 
quired by  plaintiff  shall  be  given 
by  a  more  specilic  answer  or  by  a 
bill  of  particulars,  and  its  deter- 
mination is  not  reviewable  here. 
(KeUey  agt.  Sargent,  100  N.  Y„  002.) 

60.  Whether  a  court  shall  modify  or 
change  an  order  already  made  by 
it  is  a  question  addressed  to  its  dis- 
cretion, and  over  its  exercise  an 
appellate  court  has  no  control. 
(Pla4S6  agt.  Haytcard,  100  N.  F., 
026.) 

APFBARANCB. 

1.  When  a  Toluntary  appearance  of 
one  having  a  lien  on  a  Teasel  does 


not  give  jnri*i<liction  over  the  ves- 
sel m  proceed  insr^  under  <;hapter 
428  of  1&62.  {Jixt  NeUon  agt.  YaU9, 
87  Uun,  52.) 


ARREST. 

1.  Where  a  complaint  alleged  a  de- 
livery to  defendant,  a  commission 
merchant,  of  goods  to  be  sold  for 
cash,  for  plaintiff,  to  whom  the 
proceeds,  after  deducting  commis- 
sions, were  to  be  paid  ;  that  defend- 
ant sold  the  goods  but  re/used  to 
pay  over  the  amount  due,  and  con- 
verted it  to  his  own  use: 

Held,  that  the  action  was  upon 
contract  and  the  allegation  of  con- 
version of  the  proceeds  was  mere 
surplusage;  and  a  ground  of  arrest 
based  upon  a  claim  ttiat  defendant 
acted  in  a  fiduciary  capacity  is  ex- 
trinsic to  the  cause  of  action,  so  that 
a  motion  on  aftidavits  at  special 
term  to  vacate  the  order  of  arrest 
should  have  been  decided  on  the 
merits,  and  it  was  error  for  the 
court  to  refuse  to  pass  upon  the 
question,  deeming  it  a  proper  one 
for  the  jury  on  the  trial  of  the  ac- 
tion, (butunan  agt.  Oomdly  auts, 
9K) 

3,  Where  an  order  of  arrest  is  ob- 
tained in  an  action  where  the  cause 
of  action  and  cause  of  arrest  are 
identical,  and  the  order  of  arrest  is 
vacated  on  motion,  and  the  plain- 
tiir  on  the  trial  withdraws  by  stip- 
ulation the  u  negations  of  fraud 
from  the  complaint. 

Held,  that  the  order  vacating  the 
order  of  arrest  became  the  final  de- 
cision that  the  plaintiff  in  said  ac- 
tion was  not  entitled  to  the  order 
of  arrest,  and  an  action  was  mam- 
tainable  upon  the  undertaking  for 
damages  sustained  by  reason  of 
the  arrest.  {EoUineU  agt.  Paine  et 
al,  ante,  187.) 

8.  In  general  there  cannot  be  even 
a  second  arrest  for  the  same  cause 
of  action,  unless  it  is  shown  not  U> 
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be  Texatious.  (CfUieens  NnHonal 
Bank  of  HomelUmUe  agu  Vorhia, 
anu,  410.) 

4.  The  question  whether  or  not  it  is 
vexatious  is  to  be  determined  by 
the  circumstances  of  each  case.  {Id,) 

6.  There  seems  to  be  no  reason  why 
even  a  third  arrest  should  not  be 
permitted,  if  it  clearly  appears  not 
to  be  resorted  to  for  the  purpose  of 
vexing  the  defendant    {Id.) 

6.  Circumstances  imder  which  a 
third  order  of  arrest  for  the  same 
cause  of  action  was  sustained.  {H,) 

7.  Where  a  factor  mingles  the  pro- 
ceeds of  sales  indiscriminately  with 
his  own  funds,  and  by  usage  pays 
by  his  check  on  Saturday  for  all 
merchandise  delivered  during  the 
week,  whether  the  same  were  then 
sold  or  unsold,  the  relation  'of  the 
parties  is  not  a  fiduciary  one  within 
the  meaning  of  subdivision  8  of 
section  550  of  the  Code,  but  an 
ordinarv  one  of  debtor  and  cred- 
itor, and  an  order  of  arrest  issued 
in  such  a  case  cannot  be  upheld. 
{Donawin  agt  OorneUf  ante,  525.) 


ASSIGNMENT. 

I .  The  fact  that  in  an  assignment  no 
provision  is  made  for  the  prefer- 
euoe  for  the  wages  or  salaries  owi  og 
to  employees  may  invalidate  the 
assignment,  yet  merely  because  an 
assignment  is  void  upon  its  face 
aff<.>r(ls  no  reason  for  the  issuance 
of  an  Attachment.  (Blackingtan 
agt  Goldsmith,   ants,  77.) 

2  The  fact  that  the  assignee  does  not 
actually  reside  in  the  state  does  not 
of  itself  furnish  proof  of  fraudu- 
lent intent     {Id.) 

8.  A  eho9e  in  €uAion  may  be  assigned 
by  parol,  but  to  constitute  such  an 
assignment,  there  must  be  a  surren- 
der of  all  control  over  the  demand 


by  the  creditor,  and  the  appropria- 
tion of  it  by  the  purchaser  must  be 
>  absolute  and  unqualltied.  {Throop 
Oraiit  Cteaner  Company  agt.  Smith, 
ante,  290.) 

4.  Where  on  a  proposed  sale  of  a  de- 
mand no  part  of  the  purchase  price 
is  paid  by  the  purchaser,  an  agree- 
ment that  the  price  shall  be  applied 
to  a  precedent  debt  owing  by  the 
seller  to  the  buyer,  does  not  amount 
to  a  payment  of  the  purchane  money 
as  required  by  the  statute  of  frauds, 
unless  actually  applied  by  giving  a 
receipt  or  otherwise.    {^li) 

5.  How  much  must  be  done  to  make- 
an  effectual  assignment  of  an  ac- 
count, query,    (io.) 

6.  Where  ageneral  assignment  was 
made  by  W.  &  B. ,  commission  mer- 
chants, to  one  W.,  and  it  appeared, 
by  the  petition  of  The  U.  M.  Co. 
01  Md.,  that  the  petitioner  had  for 
several  years  been  shipping  its 
goods  to  the  assignors  to  be  sold 
strictly  on  commission,  the  assign- 
ors having  no  interest  in  the  goods 
sold  nor  m  the  proceeds  tJiereof , 
except  such  commission  as  was 
agreed  upon;  and  at  ike  time  of 
the  assignment  by  W.  &  B.  Uiev 
held  moneys  collected  for  The  U. 
M.  Co.  of  Md. ,  which  they  tiuned 
over  to  the  assignee,  W.,  and  that 
there  were  other  moneys  due  from 
persons  to  whom  sales  had  been 
made  by  W.  &  B.  before  their  as 
signment;  the  consignors  of  the 
^oods  applied  ex  parte  {i.  e.,  notify- 
mg  the  assignee  only  and  not  the 
creditors),  to  the  court  by  petition, 
on  the  facts  stated,  for  an  order  di- 
recting the  assignee  of  W.  &  B.  to 
pay  over  the  collected  moneys,  and, 
also,  that  the  uncollected  moneys  be 
paid  directly  to  the  (.H>n signer  of  the 
goods: 

Held,  that  on  the  facts  stated  an 
ex  jxii  te  oixler  should  not  be  grantc 
for  the  payment  of  the  moneys  t-  > 
the  consignors. 

Held,  further,  that  the  general 
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creditors  are  entitled  to  a  hearing 
and  to  inquire  into  the  facts  respect- 
ing tlie  assignment,  its  items  and 
the  agreement  as  to  the  disposition 
of  the  proceeds;  that  an  order  of 
reference  to  inquire  into  the  facts 
and  provide  that  all  creditors  whose 
naroas  appear  on  the  assignee's  books 
be  at  libeity  to  appear  and  contest 
the  right  of  the  consignors  to  fol- 
low the  proceeds  of  the  goods  sold 
by  the  assignors.  (In  re  Auign^ 
merU  of  WcU9on,  arUe^  818.) 

7.  Where  the  facts  on  the  report  of 
the  referee  satisfy  the  court  of  the 
correctness  of  the  allegations  in  the 
petition,  and  it  appears  that  the  sales 
made  by  the  consignees  were  strictly 
on  conmiission,  die  proceeds,  less 
conmilssions,  belonging  to  the  con- 
signor under  the  agreement  between 
the  conmiission  merchants  and  the 
manufacturers,  will  be  directed  to 
be  turned  over  to  the  petiaoner  by 
the  assi^ee  and  purchasers  of  the 
goods  m  question.  [See  note  at 
end  of  case.]    (/d.) 


ASSIGNMENT  OF  COUNSEL 

1.  Where  the  court  assigns  counsel 
t()  defend  a  prisoner,  the  counsel's 
claim  for  his  services  is  not  a  leval 
charge  against  the  county.  (The 
People  ex  rel.  Brovon  agt.  Boofrd  of 
Supertfisors,  ante,  1.) 

2.  The  defense  of  poor  prisoners, 
upon  assignment  by  the  court,  is 
one  of  the  duties  contemplated  by 
the  lawyer's  oath  of  office,  which 
he  impliedly  assumes  in  accepting 
the  privilege  of  practicing  law.  (Id. ) 

8.  A  claim  for  services  rendered  by 
an  assigDed  counsel,  is  not  a  charge 
against  the  county,  because  there 
is  no  statute  directing  or  authoriz- 
ing the  court  to  assign  counsel  to 
defend  prisoners,  or  providing  any 
compensation  or  prescribing  any 
mode  of  payment  for  such  service. 


4.  Section  BOS  of  the  Code  of  Crimi- 
nal Procedure  has  not  changed  the 
law  in  this  respect.     {Id,) 


ATTACHMENT. 

1.  The  fact  that  in  an  aspii?nraent  no 
provision  is  made  for  the  prefer- 
ence for  the  wages  or  salaries  owincr 
to  employees  may  invalidate  the 
assignment,  vet  merely  because  an 
assignment  is  void  upon  its  face 
affords  no  reason  for  the  i88uance 
of  an  attachment.  {Bladangtou 
agt.  OoUUmith,  ante,  77.) 

2.  The  fact  that  the  assignee  does  not 
actually  reside  in  the  state  does  not 
of  itKelf  furnish  proof  of  fraudu- 
lent intent.     (Id.) 

8.  The  afndavit  to  obtain  an  attach- 
ment, when  made  bv  plaiutiff's  at- 
torney, and  which  alleges  that  there 
is  due  these  plain  tilts  *  •  ♦ 
over  and  above  all  counter  claims 
known  to  deponent,  as  deponent 
is  informed  and  believes,  is  wholly 
insufficient.  {Acker  agt.  Jackm/ti^ 
ante,  180.) 

4.  An  affidavit  by  one  of  several 
plaintiffs  that  the  sum  mentioned 
IS  due,  over  and  above  all  coun- 
ter-claims known  to  him,  is  suffi- 
cient.   (Id.) 

5.  It  does  not  affect  the  jurisdiction 
of  the  court  in  granting  the  scond 
attachment,  that  the  same  affidavit 
was  used  in  obtaining  the  first. 
(Jd.) 

6.  Although  a  summons  in  an  action 
has  not  been  served  in  a  due  ami 
orderly  manner,  yet.  if  defendant 
was  sufficiently  advised  of  the  pro- 
ceeding to  protect  his  rights,  that 
does  n<  t  warrant  the  vacating  of 
a  preceding  attachment  of  which 
the  defendant  does  not  assert  he 
was  ignorHnt.  (Fulton  Couniff 
Chem&U  Works  agt.  Jochen,  ante, 
168.) 
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7.  In  an  action  to  recoyer  the  pnr- 
chase  price  of  goods  sold  and  de- 
livered, an  attachment  may  issue 
and  will  be  sustaiaed,  notwith- 
standing that  it  Ib  alleged  in  the 
complaint,  and  also  stated  in  the 
affidavits,  tibiat  fraudulent  repre- 
sentations were  made  concerning 
the  financial  condition  of  the  busi- 
ness by  whidi  the  plaintiffs  were 
induced  to  sell  and  deliver  the 
goods.  ( Wkiinev  et  al  agt.  Hirach 
et  ai.,  ante,  Vt%^ 

8.  The  case  of  WiUnen  agt.  Von  Min^ 
den,  27  Hun,  234,  commented  on 
and  explained.    (Z(t) 

9.  Copies  of  affldavits  made  and  filed 
in  another  action  against  the  same 
defendants,  brought  by  another 
plaintiff,  may  be  used  to  sustain 
an  attachment,  where  an  inability 
to  obtain  affidavits  in  the  action 
from  persons  whose  affidavits  were 
made  in  the  other  suit  is  shown. 
{Id) 

10.  On  a  motion  to  vacate  an  attach- 
ment in  three  cases,  the  main  ques- 
tion both  as  to  the  existence  of  the 
alleged  cause  of  action  and  of  the 
fraud  which  is  the  ground  of  the  at- 
tachment was  as  to  the  partnership 
of  the  defendants ;  that  being  alleged 
on  information  and  belief  bs^ed 
mainly  on  the  written  deposition  of 
one  of  the  defendants  in  proceed- 
ings supplemental  to  execution  in 
another  case.  In  one  of  the  cases 
the  affiant  states  that  he  has  the 
deposition  in  his  possession,  but 
does  not  attach  a  copy  or  show  any 
reas6n  for  not  doing  so.  In  the 
other  cases  a  copy  is  attached  show- 
ing the  defendants  to  be  partners: 

Meld,  that  the  copy  deposition 
could  be  considered,  and  without 
it  the  affidavit  would  be  defective 
and  not  a  siifficient  basis  for  allow- 
ingthe  attachment. 

^aEr/^|f  urther,  that  in  the  first  case 
the  attachment  cannot  stand,  but  in 
the  otiier  two  cases  the  attachment 
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should  stand.     {Moore  agt.  .BM- 
ard&on,  arUe,  288.) 

11.  Where  an  aciion  is  brought  by  an 
attaching  creditor  Jointly  with  the 
sheriff  who  levied  the  attachment, 
against  a  creditor  of  the  defendant 
in  the  attachment,  to  recover  a  claim 
attached,  in  aid  of  the  attachment, 

Sursuant  to  sections  677,  678  and. 
79  of  the  Code  of  Civil  Procedure, 
and  which  is  defended  upon  the 
ground  that  the  demand  wss  as- 
signed prior  to  the  levy  of  the  at- 
tachment, it  seems  inquiry  cannot 
be  made  into  the  question  whether 
or  not  the  transfer  was  fraudulent  as 
against  the  attaching  creditor.  (2 he 
Throop  Grain  Cleaner  Compan§f 
agt.   3mm,  ante,  290.) 

12.  No  lien  is  created  by  the  levy  of 
an  attachment  upon  a  claim,  un- 
less the  legal  title  to  the  demand 
is  in  the  attachment  debtor  at  the 
time  of  the  levy.    (Id,) 

18.  Where  there  has  been  no  formal 
transfer  of  the  title  to  a  demand 
levied  upon  under  an  attachment, 
it  becomes  a  mixed  question  of  fact 
and  of  law  whether  or  not  a  trans- 
fer has  been  effected.    (Id,) 

14.  In  such  a  case,  whether  or  not  a 
present  appropriation  of  a  debt  or 
demand  has  been  effected,  so  as  to 
constitute  a  legal  or  an  equitable 
assignment,  is  a  question  oi  inten- 
tion, to  be  submitted  to  the  jury, 
as  matter  of  fact,  for  their  deter- 
mination, upon  the  language  used 
by  the  parties,  written  or  verbal, 
and  the  surrounding  facts  and  cir- 
cumstances.   (Id,) 

15.  The  sureties  upon  an  under- 
taking, given  upon  the  issuing  of 
an  attachment,  are  liable  for  the 
costs  of  the  action,  awarded  to  the 
defendcint  upon  the  dismissal  of 
the  complaint,  even  though  the 
attachment  itself  be  never  formally 
vacated.  Section  640  of  the  Code 
of  Civil  Procedure  pro^dee  *h^X 
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"the  Judge  before  granting  the 
warrant  miiBt  require  a  written 
undertaking^  on  the  part  of  the 
plaintiff,  with  sufficient  sureties, 
to  the  effect  that  if  the  defendant 
recovers  judgment,  or  if  the  war- 
rant is  vacated, the  plaintiff  will  pav 
all  costs  which  maj  be  awarded 
to  the  defendant,  and  all  damages 
which  he  may  sustain  by  reason 
of  the  attachment,  not  exceeding 
the  sum  specified  in  the  under- 
taking;" the  words  "which  he 
may  sustain  by  reason  of  the  at- 
tachment/' apply  only  to  the  word 
"damages,"  ana  not  to  the  words 
**  costs  which  may  be  awarded  to 
the  defendant."  {Le§  agt  Hom&r, 
87  Hun,  684.) 

16.  In  this  action,  brought  against 
the  defendants  Hirsch  and  Stem, 
who  were  alleged  to  have  been 
carrying  on  business  as  partners, 
to  recover  the  value  of  goods  and 
merchandise  sold  to  Uiem,  an 
attacliment  was  issued  upon  the 
ground  that  the  defendant  Hirsch 
had  disposed  of  his  property  with 
intent  to  defraud  his  creditors,  by 
making  a  general  assignment  in 
which  he  preferred  his  co-defend- 
ant Stem.  It  was  alleged  in  the 
complaint,  and  in  the  affidavits 
upon  which  the  attachment  was 
p'anted,  that  the  plaintiffs  were 
mduced  to  sell  and  deliver  the  goods 
by  fraudulent  representations  con- 
ceming  the  defendants'  financial 
condition.  BM,  that  the  action 
was  one  in  which  an  attachment 
might  properly  be  issued,  it  being 
an  action  to  recover  damages  for 
a  breach  of  an  express  contract 
other  than  a  contract  to  marry, 
within  the  intent  of  subdivision  1 
of  section  635  of  the  Code  of  Civil 
Procedure,  and  that  the  insertion 
of  the  allegations  of  the  fraudulent 
representations  did  not  convert  it 
into  an  action  in  tort  That  if  it 
were  considered  to  be  In  tort  and 
not  on  contract  the  attachment 
might  still  be  issued,  as  it  would 
be  an  action  to  recover  damages  for 


"  fraud  "  or  for  "  an  injury  to  per- 
sonal property."  within  the  mean- 
ing of  subdividon  8  of  section |W 
of  the  Code  of  Civil  FYocedure. 
( WJUlney  agt  Hvrtek,  80  Hvkn^  8^.) 

17.  Some  of  the  affidavits  used  upon 
the  hearing  were  not  made  in  this 
action,  but  in  part  consisted  of 
copies  of  affidavits  and  extracts 
from  others,  made  and  filed  in  an 
action  against  the  same  defendants, 
brought  bv  Horace  B.  Claflin  and 
others.  These  copies  and  extracts 
were  included  bcjcause  of  an  alleged 
inability  to  obtain  affidavits  in  this 
action  from  the  persons  whose  affi- 
davits were  used  in  the  Claflin 
action.    EM,  no  error.    ifiL) 

18.  An  affidavit  made  "bj  the  agent 
or  attomey  of  a  plaintiff  will  sup- 
port an  attachment,  if  it  proves  the 
necessary  facts.  {Jamet  agt  Bkh' 
wrdtan,  80  Hun,  890.) 

19.  Statements  in  the  affidavits  will 
be  presumed  to  have  been  made  on 
personal  knowled^,  unless  stated 
to  be  on  information,  or  unless  it 
appears  affirmatively  or  by  fair 
inference  that  they  could  not  have 
been  or  were  not  made  on  such 
knowledge.    (Id.) 

90.  Upon  an  application  for  an  att  ach- 
ment  in  an  action  to  recover  the 
price  of  goods  sold  to  the  defend- 
ants who  were  claimed  to  be  liable 
as  partners,  a  copy  of  the  deposi- 
tion of  one  of  the  defendants,  made 
in  proceedinc^  supplementary  to 
executiou  iiiBtituted  in  another 
action,  was  annexed  to  the  affidavit 
made  by  the  plaintiffs'  attorney,  in 
which  the  failure  to  use  an  original 
affidavit  was  excused  by  a  state- 
ment that  the  defendant  making 
the  said  deposition  had  refused  to 
make  an  affidavit  in  other  cases. 
Held,  that  the  copy  of  the  deposi- 
tion was  properly  received  and  con- 
sidered by  the  court    (i3.) 

21.  The  facts  stated  in  the  moving 
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jMipers  considered,  and  held  to  suffi- 
ciently establish  that  the  plaintiffs 
were  entitled  to  recover  the  sum 
claimed,  over  and  above  all 
counter-claims  known  to  them. 
(Id.) 

22.  A  levy  under  a  warrant  of  attach- 
ment upon  property  capable  of 
manual  delivery  is  made  by  the 
takinff  of  the  property  into  the 
actual  custody  of  the  sheriff. 
(Adams  agt.  Speelman,  89  Bun,  85). 

23.  The  last  sentence  of  subdivision 
2  of  section  649  of  the  Code  of 
Civil  Procedure,  providing  that 
**  he  must  thereupon,  without  de- 
lav,  deliver  to  the  person  from 
whose  possession  the  property  is 
taken,  if  any,  a  copy  of  the  war- 
rant and  of  the  affidavit  upon  which 
it  was  granted,"  is  directory  only, 
and  a  failure  to  comply  therewith 
Is  an  irregularity  which  does  not 
destroy  the  effect  of  the  levy  if 
otherwise  valid.    (Jd.) 

24.  The  failure  of  the  plaintiff  to 
serve  the  summons  upon  the  de- 
fendant personally,  or  to  commence 
its  service  by  publication  within 
Uurly  days  from  the  time  at  which 
an  attachment  against  the  defend- 
ant's property  has  been  issued,  is 
not  a  mere  irregularity,  but  a  juris- 
dictional omission,  which  destroys 
the  warrant,  nor  will  its  validitv 
be  re8t^>red.  or  in  any  way  affected, 
by  the  fact  that  the  defendant,  after 
the  expiration  of  that  time,  ap- 
peared and  defended  the  action. 
{Caaait:  agt.  WincMl,  89  Hun,  439.) 

26.  When  it  cannot  be  attacked  in  a 
collateral  proceeding — mortgage  of 
property  to  secure  payment  of  a 
part  of  the  morigHgor's  debts  and 
in  trust  to  pay  other  debts — void, 
when  a  general  assignment  contain- 
ing the  same  provisions  would  be. 
(See  Brown  agt.  QuQvrie,  89  Hun, 
29.) 


ATTORNEY. 

1.  Under  the  provisions  of  the  Re- 
vised Statutes  (2  i2.  8.,  288,  aec  71), 
and  U  9eem»  under  the  provisiom 
of  the  Code  of  Civil  Procedure 
(Me.  78),  prohibiting  an  attorney 
from  buying  directly  or  indirectly, 
or  bein^  iuterested  in  the  purchase 
of  a  thinff  in  action,  *'with  the 
intent  aiS  for  the  purpose  of 
bringing  an  action  thereon,"  when 
the  purpose  of  such  purchase  is 
to  bring  an  action,  and  is  induced 
by  the  procurement  of  an  attorney, 
^t  comes  within  the  act,  whether 
the  transfer  be  taken  in  his  name 
or  that  of  another  person,  and  na 
cause  of  action  can  arise  out  of  a 
transfer  thus  prohibited,  ifirown' 
inff  agt  Maroin,  100  H.  F.,  141). 


ATTORNEY'S  LIEN. 

1.  Where  an  infant  would  be  entitled, 
but  for  bis  infancy,  to  letters  of  ad- 
ministration with  the  will  annexed, 
the  guardian  of  such  infant  is  en- 
titled to  letters  unless  disqualified 
for  some  cause  specified  in  the  stat- 
ute. (Estate  of  Blanek,  deceased, 
ante,  58.) 

2.  Section  66  of  the  Code  of  Civil 
Pi-ocedure  now  gives  an  attorney 
a  lien  upon  his  client's  cause  of  ac- 
tion, both  before  and  after  judg- 
ment in  favor  of  the  client,  and  at 
all  intermediate  stages  of  the  cause 
of  action.  The  lien  is  nven  upon 
the  cause  of  action,  and  such  lien 
attaches  to  any  verdict,  report,  de- 
cision or  judgment  in  his  client's 
favor.  The  lien  being  upon  the 
cause  of  action,  must  continue  un- 
til a  judgment  is  rendered  in  the 
action  which  is  final,  eiiher  for 
want  of  power  to  appeal  or  for  fail- 
ure to  appeal  In  tirtie,  by  which 
judgment  it  shall  have  l)een  deter- 
mined there  was  no  cause  of  ac- 
tion, and  so  nothing  to  support  a 
lien.     AdsU  agt.  Hall,  ante,  '673, 
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8.  A  client  has  not  an  absolute  right 
to  stop  the  litigation  after  a  judg- 
ment upon  the  merits  has  passed 
against  the  cause  of  action ;  but 
the  ri^ht  of  a  plaintiff  to  stop  the 
litigation  after  an  adverse  judg- 
ment upon  the  merits,  is  subject 
to  the  attorney's  lien  for  his  costs 
and  the  attorney's  approval    (Id.) 

4  The  attorney  has  the  right,  at  his 
'own  expense,  to  bring  and  prose- 
cute an  appeal  from  a  judgment 
against  his  client,  and  against  the 
wishes  of  such  client,  in  order  that 
the  attorney  may,  if  successful  upon 
the  appeal,  obtain  a  new  trial  and  a 
faTorable  judgment,  and  a  chance 
of  collecting  his  costs  from  the  op- 
posite side  by  means  of  such  Judg- 
ment. '  (idL) 

ATTORNEY'S  SERVICEa 

/SI010  Referkngb. 

Hale  €t  al,  agt  Swinbume^  ante, 
472> 

BAILMENT. 

iSwBOKD. 

BidleyeiaL  agt.  Brad^.  ante,  04 

BANKRUPTCY. 

1.  The  rights  of  parties  to  a  legal 
action  are  to  be  determined  as  they 
were  at  its  commencement,  unless 
some  eyent,  happening  subse- 
quently, and  affecting  those  al- 
ready m  issue,  is  presented  by  sup- 
plementary pleading  to  the  court, 
and  the  fact  that  plamtiff ,  after  the 
commencement  of  the  action,  was 
declared  a  banknipt,  and  that  the 
cause  of  action  had  passed  to  his 
assignee,  cannot  be  proven  on  the 
trial  where  the  answer  was  a  gen- 
eral denial.  {Stifles  ugt  Fuller, 
ante,  464.) 

BILL  OF  PARTICULARS. 
1.  In  this  action  brous:ht  on  an  ac- 


count stated,  the  plaintiff,  pursu- 
ant to  a  demand  of  the  defendant, 
served  a  general  bill  of  particulars 
without  items  giving  the  aggregate 
of  their  accounts  at  $2,985.77,  and 
the  aggregate  ol  the  defendant's  ac- 
count at  |2,127.13.  leaving  9s5d  64 
as  the  balance  claimed  on  an  ac- 
count stated.  The  defendant  moved 
for  a  further  bill  of  items  averring 
that  the  accounts  of  the  parties  ran 
back  for  a  period  of  about  twenty- 
five  years;  that  there  had  been  no 
complete  and  full  settlement  or  ad- 
justing of  them,  nor  any  balance 
struck  or  agreed  upon,  and  that 
their  true  and  full  amount  was  un- 
known to  him;  that  he  supposed 
that  items  had  been  omitted  there- 
from, and  that  if  he  found  on  full 
examination  that  an  indebtedness 
existed  against  him,  he  desired  to 
offer  ludgment  for  the  amount 
thereof.  The  court  ordered  the 
plaintiffs  to  give  the  items  of  the 
account,  unless  thej  would  stipu- 
late to  stand  by  theu*  complaint  on 
an  account  stated:  Held,  that  the 
defendant  was,  under  the  circum- 
stances of  the  case,  entitled  to  have 
a  bill  of  items.  That  the  motion 
should  have  been  granted  without 
allowing  the  plaintiffs  to  withhold 
the  bill  of  particulars  by  giving  the 
stipulation  referred  to,  but  that  as 
the  defendant  did  not  appeal,  this 
court  would  affirm  the  order  as 
made  (WelU  agt.  Van  Aken^  89 
Hun,  816.) 


3.  A  defendant  may  be  required  to 
serve  a  bill  of  particulars  as  to 
matter  set  forth  in  his  answer, 
which  is  effectual  only  as  a  defense, 
as  well  as  to  matter  set  up  as  a 
counter-claim.  {KtUey  agt.  Sar^ 
gent,  100 -y.  r.,  602.) 


8.  Where  the  matter  is  left  uncertain 
by  reason  of  general  averments.  It 
18  for  the  court  below  to  determine 
whether  further  information  re- 
quired by  plaintiff  shall  be  given 
by  a  more  specific  answer  or  by  a 
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bill  of  pardcnlan,  and  ita  detenni- 
natlon  IS  not  TOTiewable  here.  (J2I.) 


BONA  FIDE  HOLDER. 

Bm  Ohbckb  Ain>  Bills. 

NationaL     Oiiiuju^    Bank    agt. 
Howard^  cmU,  611* 


BOND. 

L  There  is  a  well-defined  distinction 
between  the  liability  of  a  surety 
upon  a  bond  for  the  faithful  per- 
formance of  a  public  offlciars  du- 
ties, and  that  of  a  surety  upon  a 
bond  for  the  faithful  performance 
of  the  duties  of  one  not  occupying 
such  a  position  —  one  who  is  to 
perform  duties  in  the  ordinary 
sphere  of  an  employee  in  the 
transaction  of  business  between 
private  individuals  in  a  business 
community.  {lUdXey  €t  aL  agt 
Brady,  ante,  94.)' 

%  Sureties  upon  an  official  bond  are 
bailees,  but  they  are  special  bailees, 
subject  to  special  obligations,  and 
the  ordinary  laws  of  bailment  can- 
not be  invoked  to  determine  the 
degree  of  their  responsibility.   (Id,) 

8.  The  ordinary  laws  of  bailment 
can  be  invoked  to  determine  the 
degree  of  the  responsility  of  sure- 
ties upon  a  bond  for  the  faithful 
performance  of  the  duties  of  others, 
not  public  officials.    {Id.) 

4.  In  an  action  upon  an  employee's 
bond  which,  in  terms,  guarantees 
that  he  shall,  at  all  times,  ''ac- 
count" for  all  merchandise  in- 
trusted to  him,  and.  if  he  "fails 
to  account  for  any  such  goods  '* 
the  surety  will  pay  for  their  value : 
Held,  that  such  employee  was  a 
bailee  for  hire,  and  the  law  re- 
quired of  him  ordinary  diligence, 
and  made  him  responsible  for  ordi- 
naiy  neglect;  he  was.  in  no  sense, 
an  msurer  of  the  articles  or  moneys 


1, 


in  his  custody,  and  should  not  be 
held  responsible  for  the  same,  if 
stolen  from  him,  without  any  neg- 
li^nce  or  fault  or  want  of  care  on 
his  part: 

Heldf  further,  that  a  surety  on 
the  bond  of  such  employee  has  a 
right  to  interpose  a  defense,  under 
a  denial  of  the  allegations  of  the 
complaint,  that  such  employee  has 
accounted  for  the  goods,  admitted 
to  have  been  stolen,  within  a  \egal 
construction  of  the  terms  of  such 
bond.    (Id.) 


CATHOMO  PROTECTORY. 

Under  section  291  of  the  Penal 
Ck)de,  the  commitment  of  a  child 
found  begging  in  the  streets,  does 
not  make  suda  commitment  abso- 
lute, final  or  unconditional,  but  such 
commitment  is  to  be  governed  by 
the  charter  and  rules  of  the  institu- 
tion to  whose  care  he  is  consigned. 
{People  ex  rel.  Van  Heck  agt.  New 
York  CathoUe  Protectory,  ante,  348.) 

Heretofore,  under  the  consolida- 
tion act  the  magistrate  could  com- 
mit the  destitute  child  to  but  one 
of  the  three  specified  institutions, 
and  the  only  effect  of  the  first  alter- 
native of  section  '291  is  to  permit 
the  magistrate  to  commit  such  child 
to  any  charitable  or  reformatory  in- 
stitution authorized  by  law  to  t^e 
char^  of  minors;  but  in  every  case 
the  institution  so  authorizea  was 
left  to  take*  and  hold  the  child  for 
the  time,  and  in  the  mtuiner  and 
under  the  regulations  prescribed  by 
its  fundamental  law.    {Id,) 


CERTIORARI. 

The  provision  of  the  Code  of  Civil 
Proceduite  (we.  2141).  authorizing 
the  court,  upon  a  hearing  on  return 
to  a  writ  of  certiorari,  to  **  make  a 
final  order  annulling  or  confirming 
wholly  or  partly,  or  modifying  the 
determination  reviewed.'*  does  not 
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aathorize  the  review  or  modifica- 
tion of  the  deti^rmination  of  infe- 
rior jurifldictions  in  matters  within 
that  jurisdiction  which  are  con- 
fided to  their  discretion.  (PBopU 
ex  rel.  agt,  B'd  F6r$  Qm*i%  100  N. 
r..  82.) 

8.  Said  provision  is  to  be  read  in  con- 
nection with  the  preceding  one 
(mc  2140),  which  defines  the  ques- 
tions which  may  be  determine  by 
the  court  upon  crniiorari^  and  sim- 
ply gives  power  to  correct  an  erro- 
neous adjudication,  instead  of  re- 
versing it  absolutely,    ijd,) 

8,  Where,  therefore,  the  general  term, 
on  eertiorcm  to  review  an  order  of 
the  board  of  fire  commissionerB  of 
the  city  of  New  York  dismissing 
the  relator  from  service  as  fireman, 
modified  the  order  by  directing  his 
suspension  for  six  months,  and 
there  was  no  question  of  jurisdic- 
tion, procedure  or  evidence,  giving 
to  the  general  term  jurisdiction  to 
interfere  with  the  order,  held  error. 

(ia.) 

CHECKS  AND  BILLS. 

1.  A  check  or  inland  bill  of  exchange, 
drawn  in  the  ordinary  form,  not 
describing  any  particular  fund  or 
using  any  words  of  transfer  of  the 
whole  or  any  part  of  a  demand 
standing  to  the  credit  of  the  drawer, 
does  not  operate  as  an  assignment, 
either  legal  or  equitabje,  of  such  de- 
mand, to  have  the  efi'ect  of  an  equit- 
able assignment,  the  draft  must  be 
drawn  on  a  particular  specilied  fund 
or  demand.  {Thrmrp  Grain  Cleaner 
Company  agt.  Smith,  ante,  290.) 

9.  Where  the  drawer  of  a  draft  for  a 
demand  due  from  the  drawee  de- 
livers the  dm  ft  to  the  payee,  accom- 
panied with  propositions  of  sale, 
which  are  accepted  by  the  payee, 
and  their  minds  meet  on  the  terms 
of  the  bargain,  and  the  draft  is  de- 
livered and  received  as  a  mode  of 
effecting  a  transfer  of  the  title  of  the 


claim  against  the  drawee,  ihe  title 
would  pass,  although  the  drawee 
refused  to  accept  the  draft  But 
the  delivery  of  the  draft  alone,  with- 
out any  arrangement  relative  to  a 
bargain  and  side  of  the  demand,  or 
the  delivery  of  the  draft,  accompa- 
nied with  propositions  of  sale,  not 
accepted  by  the  payee,  would  trans- 
fer neither  the  legal  or  equitable 
title  to  the  demand.    {Id.) 

8.  A  draft  made  and  delivered  to  the 
payee  for  the  purpose  of  transfer- 
ring the  title  of  a  claim  due  from 
the  drawee,  and  the  payee  parts 
with  no  value,  and  relinquishes  no 
riffhts  against  tlie  drawer,  the  draft 
will  not  pass  the  title  or  affect  an 
equitable  assignment  of  the  de- 
mand.   (Id,) 

4.  Upon  a  deposit  being  made  by  a 
depositor  in  a  bank,  in  the  ordinary 
course  of  business,  of  money,  or 
drafts  or  checks  received  and  cred- 
ited as  money,  the  title  to  the 
money  or  drafts  or  checks  is  im- 
mediately vested  in  and  becomes 
the  property  of  the  bank.  {NdCl 
Cilizenx  Bank  agt.  Hinoard,  ante, 
511.) 

5.  It  is  a  fraud  upon  a  depositor  for 
a  bank  or  banker  to  permit  a  depos- 
itor, in  reliance  upon  the  supposed 
solvencv  of  the  bank,  to  make  de- 
posits after  it  has  become  irretrieva- 
bly insolvent,  and  such  msolvency 
was  known  to  the  bank  or  its  agent, 
and  upon  llie  discovery  of  the  fraud 
the  depositor  may  rescind  the  con- 
tract and  recleim'the  check  or  draft 
deposited,  unless  such  check  or 
draft  has  come  iuto  the  possession 
of  a  bona  fide  holder  for  value. 
ild.) 

6.  A  person  claiming  to  be  a  bona 
fide  holder  of  a  negotiable  instru- 
ment must  show  under  what  cir- 
cumstances the  instrument  came 
into  his  possession,  and  to  establish 
his  title  to  the  instrument  he  must 
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§how  the  oonsideraUon  be  paid  for 
ik    {Id.) 

7.  Where  the  defendeat,  late  on  the 
.  aeyenth  of  November,  deposited  the 

check  in  suit  with  M.  &  Co.,  bank- 
era  at  Mt.  Vernon,  and  after  busi- 
ness hours  said  check  was  deposited 
by  M.  &  Co.  in  the  post-office,  to 
be  sent  to  plaintiff  for  payment  of 
check  of  M.  &  Co.,  paid  that  day 
by  plaintiff,  on  M.  &  Co.'s  promise 
to  make  a  deposit  before  the  bank 
opened  on  the  following  morning: 
Held,  that  plaintiff  had  no  right 
to  the  check  or  its  proceeds  as 
agaiubt  the  defendant,    (/d) 

8.  The  mere  fact  that  M.  &  Co.  had 
promised  to  make  good  or  pay  any 
mdebtedness  of  his  to  plaintiff,  and 
that  the  plaintiff  relied  on  such 
promise,  would  not  be  sufficient  to 
constitute  the  plaintiff  a  Inma  fide 
holder  for  value,    (/d.) 

9.  The  post-office  was  used  as  a  mes- 
senger of  M.  &  Co.  to  make  the  de- 
posit, and  not  as  the  a^nt  of  the 
bank  in  receiving  it.    (id) 


CHILDREN  BEGGma. 

L  Under  section  991  of  the  Penal 
Code,  the  commitment  of  a  child 
found  begging  in  the  streets,  does 
not  make  sucli  commitment  abso- 
lute, final  or  uuconditional,  but 
such  commitment  is  to  be  governed 
by  the  charter  and  rules  of  the  in- 
stitution to  whose  care  he  is  con- 
signed. (Petjple  ex  reH.  Var*  Heck 
agt.  New  York  CkUhoUc  Protectory, 
ante,  Z^^) 

8.  Heretofore,  under  the  consolida- 
tion net,  the  inagistnite  could  com- 
mit the  destitute  child  to  but  one 
of  the  three  specified  institutions, 
and  the  only  effect  of  the  first  alter- 
native of  section  *291  is  to  permit 
the  magistrate  to  commit  sucb  child 
to  any  charitable  or  reformatory 
institution  authorized  by  law  to 
take  charge  of  minors :  but  in  every 


case  the  institution  so  authorized 
was  left  to  take  and  hold  the  child 
for  the  time,  and  in  the  manner  and 
under  the  regulations  prescribed 
by  its  fundamental  law.    ijd) 


CIVIL  SERVICE  LAWa 

L  Officers  and  employees  of  the 
aqueduct  commission,  created  and 
appointed  under  and  by  the  pro- 
visions of  chapter  490  of  the  Laws 
of  1888,  are  local  officers;  the 
functions  they  are  to  perform  are 
for  the  peculiar  corporate  and  pe- 
cuniary benefit  of  the  corporation 
of  the  city;  the  corporation  of  the 
city  of  New  York  is  liable  for  their 
acts;  they  are  agents  of  the  city, 
and  the  act  expressly  recojgnizes 
the  city's  liability  upon  their  con- 
tracts. ( The  People  «b  reL  Ryan  agt 
The  OivU  Service  Supertitare,  at&, 
41.) 

2.  The  appointees  and  employees  of 
the  aqueiduct  commissioners  should 
be  examined  by  the  civil  service 
boards  of  the  eity  of  New  York  as 
local  cit^  officers,  and  not  by  the 
state  civil  service  commissionen 
as  state  officers.    (/<!) 


CODE  OF  CIVIL  PROCEDURE. 

1.  Title  8,  chapter  17— Proceedings 
to  punish  for  contempt— Kiistinc- 
tion  between  civil  and  criminal 
contempts — limits  of  the  indemnity 
to  be  allowed  to  a  party  injured  by 
a  contempt  punishable  civilly — 
Code  of  Civil  Procedure,  sections 
8  to  14.  (See  King  agt.  Flynn,  87 
Hun,  829.) 

2.  Sections  8,  9— A  willful  viola- 
lation  of  an  injunction  is  a  criminal 
contempt— power  of  the  court  to 
punish  it.  {See  Stvhbs  agt.  Ripley, 
89  Hun,  626.) 

8.  Sections  8  to  1 4— Limits  of  the 
indemnity  to  be  allowed  to  a  party 
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injured  by  a  contempt  punishable 
dviUy.    (li,) 

4.  Sections  S-14,  2284.  2285~Where, 
during  a  criminal  trial,  a  luryman 
went  during  a  recess  to  the  scene 
of  the  affray,  without  the  permis- 
Bion  of  the  court,  for  the  purpose 
of  acquainting  himself  with  the 
locality  and  its  surroundings,  he 
is  not  guilty  of  a  crvminal  contempt, 
for  which  he  would  be  summarily 
punished  by  the  court 

A  civil  contempt  may  go  beyond 
the  statutory  enumeration,  and 
draw  in  what  was  usual  or  permis> 
Bible  at  common  law,  but  criminal 
contempt  is  precisely  defined  and 
barred  in  by  the  statute.  (People 
ex  rel.  MunieU  agt.  Oyer  arui  Ter- 
miner, ante,  413.) 

0.  Section  22— The  method  of  refer- 
ring to  parts  of  the  complaint  as 
"  at "  or  '  *  between  "  certam  folios, 
however  convenient  and  easy  in 
the  first  instance,  serves  no  useful 
purpose  upon  appeal,  nor  does  it 
conform  to  the  spirit  of  the  Code, 
which  requires  pleadings  to  be 
made  out  "in  words  at  length 
and  not  abbreviated. "  ( Orodey  t^. 
Cobby  ante,  87.) 

It  Section  66  — Section  66  of  the 
Code  of  Civil  Procedure  now  gives 
an  attorney  a  lien  upon  his  client's 
cause  of  action,  both  before  and 
after  judgment  in  favor  of  the 
client,  and  at  all  intermediate 
stages  of  the  cause  of  action.  The 
lien  is  given  upon  the  cause  of  ac- 
tion, and  such  lien  attaches  to  any 
verdict,  report,  decision  or  judg- 
ment in  his  client's  favor.  The 
lien  being  upon  the  cause  of  ac- 
tion, must  continue  until  a  judg- 
ment is  rendered  in  the  action 
which  is  final,  either  for  want  of 
power  to  appeal  or  for  failure  to 
appeal  in  time,  by  which  judg- 
ment it  shall  have  been  determined 
there  was  no  cause  of  action,  and 
so  nothing  to  support  a  lien. 

A  client   has    not  an  absolute 
right  to  stop  the  litigation  after 


a  judnnent  upon  the  merits  haf 
psuBsed  against  the  cause  of  action; 
but  the  nght  of  a  plaintiff  to  stop 
the  litigation  after  an  adverse  judg- 
ment upon  the  merits,  is  subject  to 
tiie  attorney's  lien  for  his  coats  and 
the  attorney's  approval. 

The  attorney  has  the  right,  at 
his  own  expense,  to  bring  and 
prosecute  an  appeal  from  a  judg- 
ment against  his  cUent,  and  against 
the  wishes  of  such  client,  in  order 
that  the  attorney  may,  if  success- 
ful upon  the  appeal,  obtain  a  new 
trial  and  a  favorable  judgment 
and  a  chance  of  collecting  his  costs 
from  the  opposite  side  by  means 
of  such  judgment  {AdtUi^HaU, 
a/iUe  878.) 

7.  Section  84— Where  the  plaintiff 
procured  from  the  reporter  a 
copy  of  the  evidence,  whose  fees 
were  allowed  as  an  item  of  dis- 
bursement in  the  bill  of  costs,  as 
taxed,  and  the  affidavit  as  to  the 
disbursements,  which  was  made  by 
the  plaintiff's  attorney,  states  that 
tiie  items  of  disbursements  set  forth 
in  the  bill  were  ' '  actually  made  and 
incurred,"  the  trial  judge  made  a 
certificate  that,  on  the  trial,  he  di- 
rected the  stenographer's  minutes 
to  be  furnished  the  court,  and  that 
the  reporter's  fees  be  taxed  as  a  dis- 
bursement: 

Held,  that  as  it  did  not  appear 
that  the  court  used  the  copv  pro- 
cured by  the  plaintitT.  or  that  it 
was  obtained  by  him  for  that  pur- 
pose, the  item  should  have  been 
disallowed.  {PfafuUer  Baun  Bunff" 
ing  Apparatus  Co,  agt  lyandUr  ei 
al.,  ante,  258.) 

8.  Section  191  — It  is  not  eRsmtfal 
to  the  validity  of  an  order  of  tho 
general  term  allowing  an  appeal  to 
this  court,  in  the  cases  wherein  aa 
appeal  is  not  permitted  except  wh^^ 
so  ordered,  that  the  general  term 
making  the  order  shall  be  composed 
of  the  same  judges  who  constitute  I 
the  general  term  which  decided  the 
case  The  onlv  restriction  upoo 
the  power  of  the  general  temi  tu 
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make  the  order  is  that  it  shall  be 
"  made  at  the  seneral  term  which 
rendered  the  aetermination  or  at 
the  next  general  term  after  judg- 
ment is  entered  thereupon."  {Third 
Awnue  R.  B.  Co,  agt.  EbUng  et  <U., 
100  N,  r.,  98.) 

9.  Section  294— Supplementair  pro- 
ceedings—defects in  the  amdavit 
cannot  be  taken  advantage  of  in 
collateral  proceeding — ^power  of  a 
county  judge  to  direct  money  to 
be  paid  over  to  a  claimant.  (See 
Cooman  agt.  Board  of  BdueaUon  of 
Bocheeter,  87  J5un,  96.) 

10.  Section  88'i,  sub.  7— Justices' 
judgment— no  time  Is  prescribed 
within  which  a  transcript  must  be 
filed  in  the  county  clerk's  office — 
subdivision  7  of  section  882  of  the 
Code  of  Civil  Procedure  does  not 
limit  the  right  of  a  party  to  issue  an 
execution  on  a  judgment  so  dock- 
eted. (See  Boae  agt.  Henry,  87 
Him,  897.) 

tl.  Section  890— Except  as  limited 
^  section  890  of  the  Code  of  Civil 
Intx^edure,  that  section  extends  to 
non-resident  debtors  the  protection 
of  the  Statute  of  Limitations  in  all 
cases  where  it  has  run  according 
to  the  laws  of  the  debtor's  resi- 
dence. 

In  determining  this  question 
the  foreign  law,  as  interpreted  b^ 
the  local  courts  of  the  state  is 
invoked,  must  prevail.  In  other 
words,  under  our  Code  foreign 
debtors  are  allowed  to  bring  with 
them  the  protection  which  their 
home  government  gives  them  while 
there — nothing  more. 

The  courts  of  this  state  will  not 
construe  foreign  statutes,  but  must 
accept  the  interpretation  the  local 
courts  of  the  particular  state  place 
upon  them.  Each  state  is  the  best 
interpreter  of  its  local  laws.  {Howe 
agt  Welch,  ante,  465.) 

i%.  Section  895— Statute  of  limita- 
tions— ^when  a  letter  is  a  sufficient 
acknowledgment  of  a  debt  within 
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this  section  of  the  Code  of  Civil 
Procedure.  {See  McGahiUhgi.  Mekr^ 
baeh,  87  Hun,  504.) 

18.  Section  425 — In  an  action  of  tres- 
pass where  the  question  was  as  to 
the  validity  of  a  title  under  a  comp- 
troller's deed  the  proof  of  publica- 
tion in  the  state  paper  of  notice  of 
sale  to  take  place  November  12, 
1866,  showed  that  it  was  published 
"  once  in  each  week  for  ten  weeks 
successively,  commencing  on  the 
20th  of  July,  1866,  and  ending  2l8t 
September,  1866."  Held,  the  proof 
sufficiently  showed  publication  for 
the  "space  of  ten  weeks"  as  re- 

?uired  by  the  statute  {eee  Code  of 
Hv,  Pro.,  eee.  425);  that  a  publicar 
tion  on  ttie  first  day  of  the  tenth 
week  covered  the  whole  week. 

Where  a  weekly  publication  of  a 
notice  is  required,  it  is  not  necessary 
to  show  publication  on  the  same 
day  of  each  week;  it  is  sufficient  if 
made  on  any  day  of  each  week  for 
the  requisite  number  of  weeks. 
{Wood  agt.  Knapp,  100  if.  T.,  109.) 

14.  Sections  440.  442,  443-723  — 
Where,  in  proceedings  for  the  ser- 
vice of  the  summons  in  an  action 
upon  parties  without  the  state  by 
publication, the  requirements  of  the 
statute  were  complied  with  except 
that  when  a  copy  of  the  summons 
and  complaint  was  mailed  to  each 
nonresident  named  in  the  order, 
notice  accompanying  the  copy  sum- 
mons so  mailed,  instead  of  beinf 
the  notice  that  was  published  with 
the  summons,  stilting  that  the  sum- 
mons was  served  by  publication, 
pursuant  to  an  order  of  the  judge 
who  made  it,  was  a  notice  that  the 
summons  was  served  without  the 
state  of  New  York,  pursuant  to 
the  order  of  the  judge,  and  except 
that  the  notice  which  was  published 
failed  to  be  directed  to  the  defend- 
ants alone  who  were  to  be  served 
with  the  summons  by  publication. 
Held,  that  the  failure  to  comply 
with  the  requirements  of  the  Code 
in  these  respects,  did  not  so  far  in- 
validate the  service  as  to  deprive- 
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the  court  of  jurisdiction  over  these 
absent  defendants.  {Loring  agt. 
Binney,  arUe,  120.) 

15.  Sections  443,  448— Serrice  of 
summons  by  publication— defects 
in  the  notice  attached  to  the  sum- 
mons— when  they  do  not  prevent 
the  court  from  acquiring  jurisdic- 
tion. (See  Loring  agt.  ^nnep,  88 
Hun,  152.) 

16.  Section  449 — When  an  action 
may  be  continued  in  the  name  of 
the  original  plaintiff  after  he  has 
made  a  general  assignment — ^Code 
of  Civil  Procedure,  sec.  756.  {Site 
Law9on  agt.  Town  of  Woodstock,  87 
Hun,  352.) 

17.  Sections  449,  1814— Where  an 
executor  or  administrator  has  sold, 
on  credit,  property  of  the  estate,  he 
may  bring  an  action  in  his  own 
name  to  recover  the  debt,  and  in 
such  an  action  a  debt  against  the 
decedent  may  not  be  made  the  sub- 
ject of  a  counter-claim. 

The  old  rule  in  this  respect  has 
not  been  changed  by  the  provisions 
of  the  Code  of  Civil  Procedure  (wc. 
449),  requiring  every  action  to  be 
brought  by  the  real  party  in  inter- 
est, and  («00.  1814)  that  an  action 
<5ommenced  by  an  executor  or  ad- 
ministrator upon  a  cause  of  action 
belonging  to  him  as  such  must  be 
brought  l)v  him  in  his  representa- 
tive capacity.  The  debt  does  not 
belong  to  him  in  his  representative 
capacity,  within  the  meaning  of  the 
Code,  and  he,  as  an  individual,  is 
the  real  party  in  interest.  (Thomp- 
son agt.  Whitniarsh,  100  N.  F.,  85.) 

18.  Section  466 — A  person  suin ;?  as  a 
poor  pt-rson  may  appeal — the  privi- 
lege of  so  suin^  does  not  extend  to 
such  appeal.  {See  Moore  agt.  OUy 
of  Troy,  ^  Hun,  301.) 

19.  Sections  469,  470,  476— A  gen- 
eral gutirdian  cannot  sue  in  his  own 
name  to  recover  anv  personal  prop- 
erty of  his  ward.  The  action  must 
he  brought  in  the  name  of  the  in- 


fant by  means  of  a  guardian  ad 
Uiem.  Sections  468,  469,  470,  473, 
474,  476.  (Buermann  et  al.  agt. 
Ths  Jfew  York  Produce  Baxha/nge 
ei  al.,  ante,  898.) 

20.  Section  481,  sub.  !^— Joinder  of 
several  causes  of  action  arising  out 
of  the  same  transaction — when  the 
plaintiff  will  not  be  compelled  to 
elect  upon  which  he  will  proceed. 
(See  Blank  eigL  Hartahom,  H  Hun, 
121.) 

21.  Section  500— Pleading— a  de- 
fendant may  deny  allegations  of 
the  complaint  upon  information 
and  belief— Code  of  Civil  Proced- 
ure, sees.  524,  526.  (SeeWood  agt. 
Baydure,  89  Hun,  144.) 

22.  Section  601  —  Counter-claim — 
when  it  grows  out  of  the  plaintiff's 
cause  of  action.  {See  LBreke  agt. 
Brasher,  87  Hun,  385.) 

28.  Section  528 — A  complaint  in  an 
action  against  a  trustee  to  charge 
him  with  a  corporate  debt  by  rea- 
son of  the  failure  to  file  an  annual 
report,  when  verified  requires  a 
verified  answer.  (Gadsden  agt. 
Woodward,  ante,  109.) 

24.  Sections  528,  887— Action  against 
a  trustee  of  a  corporation  for  a  fail- 
ure to  file  a  report — the  defendant 
cannot  file  an  unverified  answer. 
(See  Gadsden  agt.  Woodward,  88 
Hun,  548.) 

25.  Sections  524,  526— Pleading— a 
defendant  may  deny  alle^tions  of 
the  complaint  upon  information 
and  belief —Code  of  Civil  Proced- 

.  ure,  sec.  500.    (Id) 

26.  Section  542 — Amendment  to  com- 
plaint— not  allowed  so  as  to  change 
the  venue  thereby.  {See  Bcctor 
agt.  Ridgwood  Ic€  Co, ,  3»  Hun,  298  ) 

27  Sections  549,  5"i0 — Where  a  com- 
plaint alleged  a  delivery  to  defend- 
ant, a  commission  merchant,  of 
goods  to  be  sold  for  cash,  for  plain* 
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tiff,  to  whom  the  proceeds,  after 
deducting  commiastiodiB,  were  to  be 
paid ;  thai  defendant  sold  the  goods 
but  refused  to  pay  over  the  amount 
due.  and  converted  it  to  his  own 
use. 

Held^  that  the  action  was  upon 
contract,  and  the  allegation  of  con- 
version of  the  prooieds  was  mere 
surplusaire  ;  and  a  ground  of  arrest 
based  upon  a  claim  tliat  defendant 
acted  in  a  fiduciary  capacity  is  ex- 
trinsic to  the  cause  of  action,  so 
that  a  motion  on  affidavits  at  special 
term  to  vacate  the  order  of  arrest 
should  have  been  decided  on  the 
merits,  and  it  was  error  for  the 
court  to  refuse  to  pass  upon  the 

?[uestion,  deeming  it  a  proper  one 
or  the  Jury  on  the  trial  of  the  ac- 
tion. (Donovan  agt  Oomell,  ante, 
99.) 

^.  Sections  649-659  ~  Where  an 
order  of  arrest  is  obtained  in  an 
action  where  the  cause  of  action 
and  cause  of  arrest  are  identical, 
and  the  order  of  arrest  is  vacatea 
on  motion,  and  the  plaintiff  on  the 
trial  withdraws  by  stipulation  the 
allegation  of  fraud  from  the  com- 
plaint. 

Held,  that  the  order  vacating  the 
order  of  arrest  became  the  final 
decision  that  the  plaintiff  in  said 
action  was  not  entitled  to  the  order 
of  arrest,  and  an  action  was  main- 
tainable upon  the  undertaking  for 
dama.i^cs  sustained  by  reason  of 
the  arrest,  {litdhridl  agt  Paine  et 
al.,  afite,  187.) 

189.  Section  660,  sub.  8— Where  a 
factor  mingles  the  proceeds  of 
sales  indibcriminately  with  his 
own  funds,  and  by  usage  pays 
l»v  his  check  on  Saturday  for  all 
iuercbandise  delivered  during  the 
week,  whether  the  same  were  then 
sold  or  unsold,  the  relation  of  the 
I>arties  is  not  a  fiduciary  one  within 
the  meaning  of  subdivision  8  of 
section  560  of  the  Code,  but  an 
ordinary  one  of  debtor  and  creditor 
and  an  order  of  arrest  issued  in  such 


a  case  cannot  be  upheld.    Donovan 
agt  OomeU,  anU,  525.) 

3Q.  Section  560,  sub.  4 — Execution 
against  the  person — when  it  may 
be  issued  to  collect  costs.  (See 
Smith  agt  Duffy,  37  Hun,  696.) 

8U  Section  6d6 — Injunction — ^motion 
to  vacate,  without  notice,  at  gen- 
eral term — in  what  cases  such  a 
motion  can  be  made  (JSee  Oere 
agt.  N.  T.  a  andK  B  B.  B,  Co,^ 
8b  Hun,  281.) 

82.  Sections  685,  884ft— In  an  action 
to  recover  the  purchase  price  of 
goods  sold  and  delivered,  an  at- 
tachment may  issue  and  will  be 
sustained,  notwithstanding  that  It 
is  alleged  in  the  complamt,  and 
also  stated  in  the  affidavits,  that 
fraudulent  representations  were 
made  concerning  the  financial  con- 
dition of  the  'business  by  which 
the  plaintiffs  were  induced  to  sell 
and  deliver  the  goods. 

The  case  of  Wittnen  agt  Von 
Minden  (27  Hun,  284)  commented 
on  and  explained. 

Copies  of  affidavits  made  and 
filed  in  another  action  against  the 
same  defendants,  brought  by  an- 
other plaintiff,  may  be  used  to  sus- 
tain an  attachment,  where  an  in- 
ability to  obtain  affidavits  in  the 
action  from  peraons  whose  affida- 
vits were  made  in  th'  ^her  suit  la 
shown.  (Whitnev  ef  n.  a.i^'t.  Hiraeh 
et  al^t  ante,  172  ) 

88.  Sections  685,  688— Attachment— 
what  facts  m^at  be  stated  in  the 
papers  therefor.  {See  Ediek  agt. 
Qreen,  88  Hun,  202.) 

84.  Section  685  —  Attachment  —  In 
what  actions  it  may  be  issued — 
when  affidavits  made  in  another 
action  may  be  used  on  a  motion  for 
an  attachment.  (See  Whitney  agt. 
Hirsch,  89  Hun,  825.) 

85.  Section  636— The  affidavit  to  ob- 
tain an  attachment,  when  made  by 
plaintiff's  attorney,  and  which  al- 
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leges  that  there  is  due  these  plain- 
ti&  ♦  •  •  over  and  above  all 
counter-claims  known  to  deponent, 
as  deponent  is  informed  and  be- 
lieves, is  wholly  insufficient 

An  atfidavit  by  one  of  several 
plaintiffs  that  the  sum  mentioned 
IS  due,  over  and  above  all  counter- 
claims known  to  him,  is  sufficient 

It  does  not  affect  the  jurisdic- 
tion of  the  court  in  granting  the 
second  attachment,  that  the  same 
affidavit  was  used  in  obtaining  the 
first.  {Acker  et  al,  agt  JcMcton^ 
arUe,  160.) 

80.  Section  640 — Sureties  upon  an 
undertaking  for  an  attachment — 
they  are  liable  for  costs  awarded  to 
the  defendant,  although  the  attach- 
ment is  not  formally  vacated  {See 
Lee  agt  Homar,  87  ffun,  634.) 

87.  Section.649— Attachment— levy 
on  propertv  capable  of  manual  de- 
livery, made  by  its  being  taken  into 
custody  by  the  sheriflc.  {See  Ad- 
0/1718  agt.  apee^man,  89  Hun,  35.) 

88.  Sections  677,  678, 679— Where  an 
action  is  brought  by  an  attachinc" 
creditor  jointly  with  the  sheriff 
who  levied  the  attachment,  a^inst 
a  creditor  of  the  defendant  m  the 
attachment,  to  recover  a  claim  at- 
tached, in  aid  of  the  attachment, 
pursuant  to  sections  677,  678  and 
679  of  the  Code  of  Civil  Proced- 
ure, and  which  is  defended  upon 
the  ground  that  the  demand  was 
assigned  prior  to  the  lev^r  of  the 
attachment,  it  seems  inquiry  can- 
not be  msde  into  the  question 
whether  or  not  the  transfer  was 
fraudulent  as  against  the  attaching 
creditor. 

No  lien  is  created  by  the  levy 
of  an  attachment  upon  a  claim,  un- 
less the  legal  title  to  the  demand 
is  in  the  altachment  debtor  .ut  the 
time  of  the  levy. 

Where  there  has  been  no  formal 
transfer  of  the  title  to  a  demand 
levied  upon  under  an  attacbm'^nt, 
it  becomes  a  mixed  question  of 


fact  and  of  law  whether  or  not  a 
transfer  has  been  effected. 
In  such  a  case,  whether  or  not  a 

S resent  appropriation  of  a  debt  or 
emand  has  been  effected,  so  as  ta 
constitute  a  legal  or  an  equitable 
assignment,  is  a  question  of  inten- 
tion, to  be  submitted  to  the  jury, 
as  mstter  of  fact,  for  their  deter- 
mination, upon  the  language  used 
by  the  parties,  written  or  verbal,  and 
the  surrounding  facts  and  circum- 
stances. {Throop  Chrain  Cleaner 
Co.  agt.  Smith,  ante,  290.) 

.  Sections  682,  1296— Within  the 
meaning  of  the  provision  of  the 
Code  of  Civil  Procedure  {see.  1296), 
which  declares  that  ''a  person  ag- 
grieved, who  is  not  a  party  "  to  an 
action  or  proceeding,  but  who  is 
entitled  to  be  substituted  in  place 
of  a  party,  may  appeal  from  a  judg- 
ment or  order;  a  person  is  not "  ag- 
grieved" unless  the  judgment  or 
order  has  binding  f  o^  against  his 
rights,  his  person  or  his  property; 
the  fact  that  it  may  remotely  or 
contingently  affect  interests  which 
he  represents  does  not  give  him  a 
right  to  appeal. 

A  receiver  appointed  in  supple- 
mentary proceedmgs  is  not  entiUed 
to  be  substituted  as  defendant  in 
place  of  the  judgment  debtor  in  an 
action  brought  by  other  creditors 
against  him. 

It  aeems  that  said  provision  con- 
templates mainly,  if  not  exclusively, 
cases  where  the  parly  to  the  reooni 
is  merely  a  nominal  one,  and  the 
real  party  in  interest  is  the  one  ag- 
grieved, or  where,  since  the  judjj- 
ment  or  order,  there  has  been  m 
some  way  a  devolution  of  the  entire 
interest  upon  some  person  not  a 
party. 

oh  3Iarch  7, 1884,  an  attachment 
and  order  of  arn»st  were  issued 
hercin,  which  were  executed  the 
next  dav;  on  March  19  defendant 
obtniiiecl  an  order  to  show  cause 
whv  thev  should  not  be  vacated, 
the  motion  was  denied,  and  on 
March  28  defendant  appealed  from 
the  order.   On  March  24  other  cred- 
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iton  obtained  a  Jadgment  against 
defendant.  Supplementary  pro- 
ceedings were  instituted  tnereon, 
which  resulted  in  the  appointment 
of  D.  as  receiver  of  defendant's 
property  on  June  4.  On  June  27 
the  appeal  from  the  order  was 
argued.  On  July  12  defendant, 
without  the  presence  of  his  attor- 
ney, offered  Judgment  for  the  en- 
tire amount  claimed,  and  stipulated 
that  an  order  should  be  entered  dis- 
missing the  ap])eal,  and  on  July  14 
Ka  ex  parte  order  to  that  effect  was 
entered,  the  offer  of  judgment  was 
accepted  and  iudgment  was  entered. 
Notwithstanoing  this  the  general 
term  affirmed  Sie  order  appealed 
from.  An  order  of  affirmance  was 
entered  by  D.,  and  the  defendant's 
attorney,  who  appealed  therefrom 
in  defendant's  name,  to  this  court, 
and  moved  to  substitute  D.  as  de- 
fendant. Held,  that  D.  was  not 
entitied  to  appeal  or  to  be  substi- 
tuted. 

It  9eem%  that  the  remedy  of  the 
receiver,  if  any,  was  under  the  pro- 
vision of  the  Code  of  Civil  Proced- 
ure (m0.  682),  authoiisdng  a  person 
who  has  acquired  an  interest  in  at- 
tached property  to  move  to  vacate 
or  modify  the  attachment,  or  if  the 
Judgment  and  proceeding  herein 
were  collusive  and  frauaulent  as 
against  the  other  creditors  of  de- 
fendant, to  institute  an  equitable, 
action  to  set  them  aside.  (JtMs  agt.* 
Wing,  100  N.  F.,  248.) 

40.  Section  728 — Foreign  administra- 
tor—Jurisdiction  of  the  courts  of 
this  state  over  an  action  against 
him— practice— amendment  of  a 
clerical  error  in  an  affidavit.  (See 
Murphy  agt.  HaU,  88  Hun,  528  ) 

41.  Section  732 — B  eeeme  the  pro- 
vision of  the  Code  of  Civil  Proced- 
ure (see.  782)  in  reference  to  tenders 
refers  only  to  that  class  of  tenders 
which  satisfy  and  discharge  the 
debt.  {Cass  agt.  Higenlwtam,  100 
jr.  r.,  248.) 

4S.    Section  76&~When   an  action 


may  be  oontinued  in  the  name  of 
the  original  plaintiff  after  he  has 
made  a  general  assignment — Code 
of  Civil  Procedure,  sec.  44i*.  (See 
Lawson  agt.  T\niDn  cf  Woodstock,  87 
Hun,  852.) 

48.  Section  779 — ^An  attorney  has  a 
lien  on  motion  costs  ordered  in 
favor  of  his  client,  and  as  equitable 
assignee  thereof,  which  lien  at- 
taches the  instant  the  costs  are  due. 

Where  an  order  was  made  at  spec- 
ial term,  on  motion  of  counsel  for 
defendant,  "that  an  allowance  of 
$500  is  granted  to  the  defendant 
against  &e  plaintiff,  as  executor, 
together  with  the  costs  of  this  ac- 
tion, costs  and  allowance  not  to  be 
paid  bv  plaintiff  personally;"  and 
on  deiendant's  motion  this  order 
was  reconsidered  and  reaffirmed 
and  this  decision  was  sustained  by 
the  general  term,  the  defendant 
appealing  to  the  court  of  appeals 
who  dismissed  the  defendant's  ap- 
peal, with  f  116.02  costs  to  the 
plaintiff: 

Held,  that  the  costs  allowed  to 
this  plaintiff  are  motion  costs  and 
cannot  be  offset  against  any  costs 
in  the  action  due  vty  the  plaintiff 
to  the  defendant.  That  the  plain- 
tiff cannot  pay  the  defendant  out 
of  money  which  legally  belongs 
to  the  plaintiff's  attorney,  and  that 
these  costs  are  collectable  from  the 
defendant  under  section  779  of  the 
Code  of  Civil  Procedure.  (Plaoe 
agt.  Baytoard,  ante,  59.) 

44.  Section  779— Right  to  Issue  a 
precept  to  collect  the  costs  of  a 
motion — ^when  the  order  is  served 
by  mail  the  party  has  twenty  days 
within  which  to  pay  them  (See 
WeUmare  agt.  Frost,  88  Hun,  889.) 

45.  Section  780— Where  an  account 
or  bill  is  presented  to  a  board  of  su- 
pervisors which  is  not  sufficiently 
full  in  details  oi  sufficiently  veri- 
fied, it  should  be  returned  to  the 
claimant,  to  the  end  that  he  may 
make  such  amendments  and  correc- 
tions as  are  suitable  and  proper  for 
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the  purpoae  of  complying  with  the 
statutes. 

Where,  as  in  this  case,  the  board 
might  have  required  a  more  de- 
tailed statement  of  the  expendi- 
tures than  was  given  in  the  account 
as  presented,  yet  where  instead  of 
rejecting  the  claim  as  they  might 
have  done,  they  proceed^  to  act 
upon  it  and  investigate  it  and  to  a 
certain  extent  allowed  it,  their  ac- 
tion will  not  be  interfered  with  by 
mandamus. 

The  discretion  of  the  board  as  to 
auditing  and  allowing  accounts 
ought  not  to  be  taken  away  or  in- 
tmered  with  or  absolutely  directed 
by  the  court 

W  here  a  board  of  supervisors  has 
acted  upon  a  claim  and  passed  upon 
its  merits,  the  action  is  conclusive 
upon  the  claimant  and  succeeding 
boards.  It  is  binding  and  effect- 
ual to  shut  off  a  suit  for  a  i)ortion 
of  or  a  balance  of  a  claim  Uius 
presented  '  and  acted  upon.  The 
allowance  of  an  account  by  the 
board  is  a  judicial  act,  and  is  in 
the  nature  of  a  judgment  against 
the  county. 

If  a  party  is  not  satisfied  with  an 
audit  of  his  claim,  he  should  re- 
view it  or  take  such  remedy  as 
remains  to  him  before  accepting 
the  award.  By  an  acceptance  of 
the  audit  and  the  order  issued  in 
accordance  with  it,  he  adopts  and 
ratifies  the  proceedings  had  in  re- 
gard thereto.  They  thus  become 
mutual  and  operative  upon  the 
creditor  and  debtor. 

\V  hether  in  this  case  a  mandamus 
is  a  proper  remedy  if  a  wrong  has 
been  done,  qucere. 

Under  section  780  of  the  Code  of 
Civil  Procedure  a  county  judge 
cannot  make  an  order  requiring  a 
party  to  show  cause  why  an  appli- 
cation should  not  be  granted  which 
is  returnable  in  less  than  eight  days 
at  a  special  term  of  the  supreme 
court  {PeopU  ex  rel.  Brown  agt. 
Board  of  Supervi$or8  of  Herkifrter 
Co.,  ante  Ml,) 

4(J.  Section  814 — The  provision  of 


the  Code  of  Civil  Procedure  («m. 
814),  authorizing  an  action  for  a 
breach  of  the  condition  of  a  bond 
given  in  the  course  of  **an  action 
or  special  proceeding"  has  no  ap- 
plication. (Haight  agt.  Britbin  et  al, 
100  N.  r.,  21».) 

47.  Section  820— Where  two  claim- 
ants each  claim  the  price  of  ceitain 
goods  alleged  by  each  of  them  re- 
spectively to  have  been  sold  and 
delivered  by  him  to  the  purchaser. 

Held^  that  (the  necessary  facts 
required  by  section  820  of  the  Code 
of  Civil  Procedure  being  shown) 
the  purchaser  is  entitled  to  inter- 

Eleaa  them  and  be  discharged  from 
ability  to  either. 

Sherman  agt.  Partridge  (4  Dusr, 
646;  and  Tri^g  a|^.  HtU  (17  Abb. 
Pr,f  486)  distinguished. 

The  principled  laid  down  in  Bal- 
Umore  and  Ohio  B,  B,  Co.  agt 
Aithur  (80  IT.  7.,  237)  followed. 
(Tynan  agt  Cadenae,  ante,  78.) 

48.  Section  829^Evidence— transac- 
tion with  a  deceased  person — what 
testimony  does  not  relate  thereto 
within  the  meaning  of  this  section 
of  the  Code  of  cSvil  Procedure, 
{See  Saratoga  County  Bank  agt 
Leachy  87  Hut^  836.) 

•49.  Section  829 — ^Bvidence— when  an 

agent  cannot  testify  as  to  servicea 

•  rendered  to  a  deceased  principal  or 

the   non-payment  therefor.      {See 

Lerehe  agt.  Brasher,  87  Hun,  385.) 

60.  Section  829 — ^Evidence — when  a 
party  cannot  testify  as  to  the  ad- 
dress on  a  package  sent  by  express 
to  a  person  since  deceased  {See 
Stuart  eigt.  Patterson,  87  Hun,  11^) 

51.  Section  829 — Evidence — when  a 
party  may  testify  to  an  extrinsic 

I      fact,  whicii  mny  tend  to  show  that 
I     be  has  not  had  a  certain  personal 

trausHCtion  with  a  dcceasea  person. 

(/SfYj  McKtnna  agt.  Bolger,  87  Hun, 

o'Jtt  ) 

52.  S<*ction  829  — Evidence— tcsti- 
iiioii  \  a(»  to  the  genuineness  of  the 
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sigDatare  of  a  deceased  person — 
'When  inadmissible  under  this  sec- 
tion of  the  Code  of  Civil  Proce- 
dure. (See  Qarvey  agt.  Oioens,  37 
Bun,  498.) 

68.  Section  839— Evidence — ^when  a 
party  may  testify  as  to  the  value  of 
services  rendered  by  him  to  a  de- 
ceased person.  {See  Burrows  agt. 
huiler,  m  Hun,  167.) 

54  Section  829 — Evidence— when  in- 
admissible as  calling  for  a  personal 
communication  wiUi  a  ^deceased 
person.  (See  CampbeU  agt.  Sub- 
lard,  28  Bun,  80<5.) 

55.  Section  829  —  A  stockholder  of  a 
corporation  defendant  cannot  tes- 
tify in  its  behalf  as  to  a  personal 
transaction  with  the  plaintiff's  tes- 
tator. (See  Keller  agt.  West,  Brad- 
ley ds  Gary  3ffg.  Co.,  89  Bun,  348.) 

56.  Section  829  —  Evidence — when 
inadmissible  as  involving  a  personal 
transaction  or  communication  with 
a  deceased  person.  {SeeViaU  agt. 
Leawns,  39  Bun,  291.) 

67.  Section  829 — When  a  witness  is 
not  interested  within  the  meaning 
of.  (See  Murray  agt.  Fox,  39  Bun, 
108.) 

68.  Section  829 — ^Where  a  party,  who 
is  excluded  by  the  Code  of  Civil 
Procedure  (see.  829)  from  testifying 
in  his  own  behalf  as  to  a  personal 
transaction  with  a  deceased  person, 
upon  cross-examination  of  the  ad- 
verse party  draws  out  testimony  in 
regard  to  such  transaction,  this  does 
not  bring  him  within  the  exception 
to  the  prohibition  and  permit  him 
to  testify;  as  in  such  case  the  ad- 
verse party  is  not  "  examined  in  his 
own  behalf"  within  the  meaning 
of  the  exception.  (Coming  agt. 
Walker,  100  N.  ¥.,  547.) 

59.  Sections  834-886— Evidence— a 
physician  cannot  testify  as  to  ]••- 
formation  acquired  while  attending 
a  patieni — no  one  but  the  patient 


can  waive  the  privilege.    (See  Beni- 
han  agt.  Dennln^  38  Bun,  270.) 

60.  Section  8;i4 — Where  a  physician 
is  selected  by  the  public  prosecutor, 
and  sent  by  him  to  a  prisoner  after 
a  crime  has  been  committed,  and 
she  accepts  his  services  in  a  profes- 
sional character,  disclosures  made 
by  her  to  him  are  privileged  com- 
munications, and  this  rule  applies 
to  all  actions,  civil  or  criminal. 

The  opinion  of  such  physician  as 
to  whetiier  an  abortion  has  been 
committed,  founded  partly  on  such 
statements,  is  also  inadmissible. 

Although  iha  prisoner  was  a 
party  to  me  crime  .  abortion)  and 
relativdy  to  it  was  an  accomplice 
of  the  accused,  and,  so  to  speak,  a 
co-conspirator  with  him,  yet  her 
declarations,  narrative  of  a  past  oc- 
currence, and  constituting  no  part 
of  )hQresgesUB,  were  not  a<unissible. 
(People  agt.  Murphy,  ante,  469.) 

61.  Section  835 — When  an  attorney 
cannot  refuse  to  testify  as  to  a 
transaction  had  with  his  client  on 
the  ground  that  it  was  privileged. 
(See  Fotter  agt.  Wtikinson,  37  Bun, 
242.) 

62.  Section  837 — A  complaint  in  an 
action  against  a  trustee  to  charge 
him  with  a  corporate  debt  by  rea- 
son of  the  failure  to  file  an  annual 
report,  when  verified  requires  a 
verified  answer. 

In  such  an  action  the  defendant 
would  be  obliged  lo  testify,  if 
called  as  a  witness,  against  himself 
and  is  not  privilege  under  sec- 
tion 837  of  the  Code;  diaproving 
Hughan  agt.  Woodward  (2  M(/w.  Pr, 
[N.  A],  127. )  ( Gadsden  agt.  Wood- 
ward, ante,  109.) 

63.  Sections  837,  523 — Action  against 
a  trustee  of  a  corporation  for  a 
failure  to  lile  a  report — ^the  defend 
am  cannot  serve  an  unverified 
answer.  {See  Oiidisden  agt.  Wooil- 
ward  a8  Bun,  548. 

i>4.  Si'ciion  854 — In  proceedings  be- 
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fore  a  referee  supplementary  to 
execution,  a  subpcBna  should  be 
Issued  by  and  under  the  hand  of 
the  referee,  pursuant  to  this  section 
of  the  Code  of  Civil  Procedure. 
{Knotolea  agt  De  Lazare,  ante,  85.) 

65.  Section  854 — Supplementary  pro- 
ceedings— subpGBnas  to  witnesses 
should  be  under  the  hand  of  the 
referee  before  whom  they  are  to 
testify.  (See  People  ex  m.  Jaeobi 
agu  Baa,  87  Hun,  245.) 

66.  Section  870— The  Code  of  avil 
Procedure  authorizes  an  order  for 
Uie  examination  of  a  i)erson  against 
whom  an  action  is  about  to  be 
brought,  upon  the  application  of 
the  person  who  is  about  to  bring 
such  action,  but  before  it  has  been 
actually  commenced.  {Merchants' 
Nationai  BaiUc  agt.  Sheeftan,  ante, 
248.) 

67.  Section  870 — Where  the  com- 
plaint is  on  a  promissory  note  and 
no  answer  has  been  put  in,  and  it 
is  sought  to  examine  the  defendant 
as  to  the  consideration  of  the  note, 
the  plaintiff  should  show  a  reason- 
able expectation  on  his  part  that 
the  consideration  is  to  be  denied, 
to  entitle  him  to  the  order.  {Kane 
Clark,  ante,  270.) 

68.  Section  870— Under  section  870 
of  the  Code  of  Civil  Procedure,  an 
order  may  be  granted  to  the  plain- 
tiJS  for  the  purpose  of  examining  a 
person  against  whom  he  proposes 
to  bring  an  action,  but  the  granting 
of  such  order  is  entirely  in  the  dis- 
cretion of  the  court  {Merc/iantt^ 
Nat.  Bank  agt.  Sheehan,  ante,  450.) 

69.  Section  870— Examination  of  a 
party  before  trial — only  allowed 
to  enable  the  applicant  to  establish 
his  own  case,  {aee  Adame  agt.  Oav- 
anaugh,  87  Hun,  232.) 

70.  Sections  872,  878— The  recorder 
of  the  city  of  Watertown  has 
power,  and  may  make  an  oi*der, 
for  the  cxauiinatlon  of  a  defendant 


under  sections  972  and  878  of  the 
Code  of  Civil  Procedure.  {Babeoek 
agt.  Bahton,  ante,  260.) 

71.  Section  872— Order  for  the  ex- 
amination of  a  party  before  trial — 
when  one  partner  seeking  to  com- 
pel a  settlement  of  partnership  ac- 
counts, may  examine  a  defendant 
co-partner — the  sworn  denial  by 
the  party  sought  to  be  examined, 
of  any  information  as  to  the  sub- 
ject of  the  examination,  does  not 
constitute  a  ground  ^or  denying  the 
application.  {See  Davis  agt.  Stan- 
ford, 37  Hun,  581.) 

72.  Section  873 — Proceedings  to  pun- 
ish for  contempts— distinction  be- 
tween civil  and  criminal  contempts 
—Code  of  Civil  Procedure,  til  8, 
chap.  17.  (See  King  agt.  Flynn, 
87  Hun,  329.) 

78.  Sections  887,  888 — A  commission 
to  take  testimony  may  issue  upon 
a  reference  of  a  disputed  claim 
against  an  estate — R.  S.,  part  2, 
chap.  6,  title  8,  art.  2.  sees  36,  37. 
{See  Faddoek  agt.  Kirkham,  88 
Hun,  876.) 

74.  Section  895— An  open  commis- 
sion cannot  be  allowed  where  the 
tesMmony  is  to  be  taken  elsewhere 
than  in  the  United  States  or  in 
Canada. 

On  an  application  for  an  open 
commission,  where  the  witnesses 
that  the  defendants  proposed  to 
examine  did  not  reside  in  Flor- 
ida, nor  did  it  appear  that  they 
were  at  the  lime  of  such  applica- 
tion tn  that  State,  but  it  did  ap- 
pear that  they  resided  in  the  island 
of  Cuba: 

Held,  that  such  an  onler  should 
not  be  granted  unless  it  was  made 
to  appear  that  such  a  commission 
was  absolutely  necessary  for  the 
protection  of  the  applicant's  rights. 
{Purdy  et  at.  agt.  Webster,  ante, 
203.) 

» 

75.  Section  969, 968, 1018— Actions  to 
I     set  aside  fraudulent  conveyances 
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iaaaaten,  releases  and  settlements 
should  be  tried  bj  the  court. 

Under  section  1018  whether  to 
refer  or  refose  the  reference  is  ad 
dressed  to  the  discretion  of  the 
court  It  is  obyionsly  the  purpose 
and  theory  of  the  law  that  equity 
actions  are  to  be  tried  by  the  court 

Even  in  actions  invoMng  the 
examination  of  a  long  account,  ref- 
erences are  ordered,  not  as  a  matter 
of  right  or  of  favor  to  the  parties, 
but  lor  the  convenience  of  the 
court,  and  the  court  cannot,  for 
its  own  convenience  in  such  cases, 
order  a  reference  when  there  are 
difficult  questions  of  law  involved. 
{Boehester  agt.  The  Mayor,  Alder- 
mm,  do.,  of  the  OUy  qf  Nsto  York, 
ante,  627.) 

76.  Section  997 — ^Practice — ^when  a 
case  must  be  made  in  order  to 
enable  Uie  general  term  to  review 
a  Judgment  (See  Delano  tigLEdrp, 
87  Hun,  275.) 

77.  Sections  999,  1002 -—An  appeal 
from  a  Judgment  entered  on  a  ver- 
dict must  be  determined  solelv  upon 
exceptions  taken  on  the  trial.  An 
exception  can  be  taken  only  to  a 
ruling  by  the  trial  court  upon  a 
question  of  law.  Where  there  is  no 
exception  to  a  ruling  of  the  court 
as  to  the  sufficiency  oi  the  evidence 
to  establish  a  fact  in  issue  and  the 
defeated  party  desires  to  move  for 
a  new  trial,  he  must  do  so  in  the 
first  instance  before  the  trial  court 
or  at  special  term.  Not  having 
done  this,  no  question  affecting  the 
merits  or  the  suttlcieucy  of  the  evi- 
dence to  support  the  verdict  may 
be  raised  at  general  term.  An  ex- 
ception to  the  admission  of  evidence 
may  only  be  taken  when  it  is  re- 
ceived against  theparties'  objection. 
(Third  Averme  R  R.  Co.  agt.  Elh 
ling  et  <U.,  100  N.  T.,  98.) 

78.  Section  1011— Under  section  1011 
of  the  Code  of  Civil  Procedure, 
as  amended  by  chapter  542  of  the 
Laws  of  1879,  it  is  imperative  on 
the  court  to  appoint  another  referee 
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where  a  new  trial  is  granted  in  an 
action  tried  before  a  referee  named 
in  the  stipulation  to  refer,  ''unless 
the  stipulation  expressly  provides 
otherwise."  (Ckkrter  agt  WaUaoe, 
ant&^m^) 

79.  Sections  1027,  1082,  1038,  1116, 
1180— A  citizen  of  the  city  of  Troy 
is  qualified  u>  sit  as  a  Juror  by 
;chapter  1,  section  16,  Laws  1816, 
in  an  action  against  such  city: 
and  the  rejection  by  the  court  or 
such  Juror,  otherwise  competent,  is 
j^ound  for  reversal,  althougU  the 
jurors  who  actually  tried  the  cause 
were  competent.  Parties  have  the 
right  to  have  the  first  twelve  com- 

Setent  Jurors  drawn,  who  are  iup 
ifterent,  and  not  discharged  or 
excused,  constitute  the  Juiy.  (HH' 
dreth  agt  City  of  Troy,  ante,  488.) 


80.  Sections  1085.  1051,  1058,  105»— 
A  challenge  to  the  array,  on  the 
ground  that  the  names  of  additional 
Jurors  were  not  propierly  drawn, 
will  not  be  sustained,  if  the  Jurors 
were  drawn  "in  open  court,"  and 
"from  the  box  directed  by  the 
court/'  even  though  no  directions 
were  given  by  the  court,  except  by 
the  formal  order  entered,  where 
that  specified  the  box  as  the  one 
**  containing  the  names  of  the  trial 
Jurors  for  said  court"  The  fact 
that  the  other  two  boxes  were  not 
in  court  is  a  mere  formal  irregu- 
larity. iPeopU  agt.  Kit  nan,  anie, 
264.) 

81.  Section  1212— Action  against  a 
trustee  of  a  corporation  for  a  fail- 
ure to  file  a  report — such  an  action 
being  ex  delicto,  the  clerk  cannot 
enter  Judgment  on  default  under 
said  section.  (>m  Oadeden  agt. 
WoodtDo^d,  88  Hun,  548.) 

82.  Section  1214 — ^A  complaint  in  an 
action  against  a  trustee  to  charge 
him  with  a  corporate  debt  by  rea- 
son of  the  failure  to  file  an  annual 
report,  when  verified  requires  a 
verified  answer. 

Li  such  an  action  the  defendant 
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would  be  obliged  to  testify,  if  called 
M  a  witness,  against  himself  and  is 
not  priyileffed  under  section  837  of 
the  Code;  disproving  Hughan  agt. 
Woodward  (2  few.  Pr,  \N.B.],  m.) 

The  action  is  not  one  specified  in 
1214  of  the  Code,  and  judgment 
cannot  be  entered  by  application  to 
the  clerk,  but  an  application  must 
be  made  to  the  court. 

Where  a  defendant  is  served  with 
a  verified  summons  and  complaint 
in  an  action  to  charge  him  as  a 
trustee  of  a  corporation  with  a  cor- 
porate debt,  by  reason  of  the  fail- 
ure of  the  corporation  to  file  an 
annual  report,  he  must  serve  a  v^- 
fied  answer  and  the  plaintifiF  will 
not  be  compelled  to  receive  an  un- 
Terified  answer. 

Where  the  plaintiff,  in  such  an 
action,  upon  the  service  of  an  un- 
▼erifled  answer  to  a  verified  com- 
plaint, returned  the  answer  with 
notice  that  the  plaintiff  elected  to 
treat  it  as  a  nullity  and  thereupon 
entered  judgment  without  applica- 
tion to  the  court.  Held^  that  the 
order  of  the  special  term  refusing 
to  vacate  such  a  judgment  was  er- 
roneous, and  that  Sie  judgment 
should  be  vacated  because  the  ac- 
tion was  not  an  action  on  contract 
within  the  meaning  of  section  1214 
of  the  Code.  (Gadtdsn  agt  Woodr 
ioard,  ante,  109.) 

.  Sections  1214, 1215,  1188,  8194— 
The  action  is  for  negligence,  and 
the  trial  judge  dismissed  the  com- 
plaint Upon  appeal  the  general 
term  of  the  city  court  reversed  the 
ludgment  and  ordered  a  new  trial. 
The  defendants  thereupon  appealed 
to  the  court  of  conunon  pleas,  giv- 
ing a  stipulation  for  judgment  ab- 
aolute.  The  common  pleas  affirmed 
the  order  of  the  city  court,  general 
term,  and  gave  ''judgment  abso- 
lute" in  favor  of  the  plaintiff: 

Held,  that  as  the  damages  were 
unliquidated,  the  assessment  there- 
of must  be  had  at  the  trial  term  be- 
fore a  jury. 

Sections  1214  and  1215  of  the 
Code  apply  only  to  applications' 


for  Judgment  by  default,  and  even 
in  those  cases  the  "  writ  of  inquiry  " 
may  be  executed  at  trial  term  if  so 
directed.  {O'DonnsU  agt  HMar 
et  al.,  ante,  884.) 

84.  Section  1974,  sab.  9— Judgment 
bvconfesnon— when  the  statement 
of  the  facts  out  of  nhich  the  debt 
arose  is  insufficient.  (See  CHUss^jut 
NaL  Bank  agt.  AUiton,  87  Hun, 
1&) 

8g>.  Sections  1801,  1816— To  review 
an  interlocutory  judgment  on  an 
appeal  from  a  final  judgment,  the 
former  must  be  specified  in  the 
notice  of  appeal — the  court  cannot 
amend  the  notice  by  inserting  such 
reference.  (See  Patterson  9gt  My 
Ounn,  88  Run,  531.) 

86.  Section  1809— The  omission  of 
an  attorney  to  indorse  upon  papers 
served  or  filed  his  postroffice  ad- 
dress or  place  of  business,  as  re- 
quired by  rule  2  of  the  supreme 
court,  is  a  mere  irregularity,  and 
entitles  the  party  served  eiUier  to 
return  the  paper  or  move  to  set  it 
aside ;  but  after  receiving  it  with- 
out objection,  he  cannot  mfely  dis- 
regard the  functions  which  the  pa>  • 
per  is  designed  to  perform. 

Section  1039  of  the  Code  of  Civil 
Procedure  requires  a  notice  of  ten 
da^s  of  entry  of  judgment  before 
bnnging  an  action  against  the  sure- 
ties on  appeal ;  but  if  such  notice, 
without  the  indorsement  of  the  at- 
torney's address  is  accepted  by  the 
opposing  attorney,  and  not  return- 
ed, he  waives  the  defect,  and  can- 
not afterwards  defeat  such  action 
by  pleading  that  the  required  notice 
has  not  been  given.  {Hiramt  et  aL 
agt.  Baker  nl  al.,  ante,  504, 

87.  Sections  1865,  1872~Ezecution 
against  the  person  of  a  defendant 
— ^what  recitals  it  must  contain — 
Code  of  Civil  Procedure,  sec  1489. 
{See  a  Shea  9^.  Kohn,  dSHun,  149.) 

88.  Sections  1875-1877— Order  for 
the  examination  of  a  judgment 
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debtor — Code  of  Civil  Procedure, 
sec.  3486 — ^fche  regularity  of  the 
IflBue  of  the  execution  most  be 
shown.  (See  BwUnn  agt.  Weld,  88 
Hun,  142.) 

89.  Section  1465— Redemption  by  a 
mortgaQ:ee  from  a  sale  on  execution 
— what  is  a  pufficient  statement  of 
the  amount  due.  {See  People  ex 
rel.  Van  Buekirk  agt.  Olar^  87 
Hun,  801.; 

90.  Section  1489— Execution  agabst 
the  person  of  a  defendant — what 
recitals  it  must  contain — Code  of 
Civil  Procedure,  sees.  1865,  1872. 
(See  a  Shea  agt.  Rohn,  86  Hun,  149.) 

91.  Section  1503— As  to  who  is  the 
"actual  occupant "  of  premises  at 
the  commencement  of  an  action  for 
ejectment,  and  so  a  proper  defend- 
ant (2  B,  S.y  804,  see.  4,  new  Code 
of  CiPtl  Jhroeedure,  eee,  1502),  is  a 
question  of  fact  for  the  jury;  and 
when  the  title  was  in  the  wife  they 
might  properly  find  that  she  was 
the  *  *  actual  occupant, "  even  though 
her  husband  cultivated  the  soil,  &c. 
(Rapallo  and  Eabl,  JJ.,  dissent.) 
(Martin  agt.  Sector,  ante,  861.) 

92.  Section  1525— Action  of  ejec^ 
tion — power  of  the  court  to  set 
aside  a  second  judgment.  (See 
Heeler  agt.  Dennis,  89  Hun,  18.) 

98.  Section  1588  —  A  tenant  in  com- 
mon mMV  join  his  wife  as  a  co- 
plaintiff  in  an  action  for  partition. 
(SeeJPhiiterfip,.  Foster,  88  Hun,  866.) 

94.  Sections  1544,  1546,  1561,  1579— 
In  an  action  of  partition,  where 
issues  of  fact  are  presented  by  the 
pleadings  as  to  part  of  the  lands 
sought  to  be  partitioned,  which 
issues  (after  the  plaintiff  has  de- 
manded a  jury  trial  in  accordance 
with  section  1544  ot  the  Code)  are 
dismissed  by  the  defendants  by  de- 
fault before  the  jury  side  of  the 
court,  it  is  error,  for  the  defendants 
to  enter  judgment  dismissing  the 
entire  cause  of  action,  including 


that  arising  from  the  lands  admit* 
ted  by  the  answer  to  be  owned  bj 
the  parties  in  common. 

The  proper  practice  after  the 
issues  are  determined  in  such  a  case 
before  the  jury  side,  is  to  have  the 
case  go  to  special  term,  and  after  a 
referee's  report  (see  Code,  sees.  1561 
and  1546)  as  to  liens,  <&c  ,  on  the 
lands  admitted  to  be  held  in 
common,  interlocutory  judgment 
should  be  given  (see  Code,  sec  1546) 
of  partition  as  to  the  latter  lands, 
and  for  the  defendants  as  to  the 
issues. 

After  the  defendant's  informal 
Judgment  by  default  had  been 
vacated  merely  because  of  its  in- 
formality, on  the  plaintiff's  moving 
for  such  a  reference  as  to  the  lands 
admitted  to  be  owned  in  common, 
the  defendants  could  not  have  tiie 
issues  referred  to  the  referee. 
(Curry  agt.  Cdlgan,  ante,  26.) 

96.  Section  1671 — Notice  of  pen- 
dency of  action — a  party  whose 
deed  was  delivered  before,  but  is 
recorded  after,  the  filing  thereof  is 
bound  by  the  judgment.  (See  Kind- 
berg  agt.  Freeman,  89  Hun,  466.) 

96.  Sections  1780,  1731,  8228,  968, 
969,  971,  972,  1225— Where  plain- 
tiff brought  an  action  asking  for 
the  return  of,  and  damages  for  the 
retention  of,  certain  valuable  pa- 
pers, and  the  case  was  tried  as  one 
of  replevin,  apd  the  jury  rendered 
a  verdict  for  plaintiff,  awarding 
him  the  title,  and  thereafter  plain- 
tiff obtained  an  ex  parte  order  for 
ludgment,  and  that  defendant  de- 
liver the  papers,  and  that  costs  be 
taxed,  and  on  the  same  day  plain- 
tiff entered  judgment  for  costs  and 
afterwards  the  judge  struck  the 
costs  from  the  judgment  on  the 
ground  that  it  was  an  action  in  re- 
plevin. On  appeal  from  an  order 
made  on  a  motion  of  defendant  to 
set  aside  the  order  and  ludgment: 
Held,  that  the  proceedings  were 
irregular,  either  as  an  action  of  re- 
plevin or  in  equity,  to  compel  spe- 
cific perforranuce;   that  the  juog- 
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ment.  and  order  for  ludgment, 
should  be  set  aside,  ana  the  case 
stand  as  it  was  after  tue  verdiet 
was  rendered;  and  if  the  court 
desire  to  hear  it  as  an  equitable  ac- 
tion, it  might  do  so.  (Hammond 
agt.  Morgan,  ante,  4b8.} 

97.  Section  1748.  sub.  4— Marriage — 
when  declared  void  because  the 
oonsent  of  the  woman  was  procured 
by  false  and  fraudulent  represent- 
ations— wtat  is  the  age  of  legal 
consent  within  subdivision  1  of 
said  section — Penal  Code.  sec.  282. 
(See  Moot  agt.  Moot,  87  Hun,  288.) 

98.  Section  1775— In  an  action  against 
certain  corporations  where  it  was 
averred  that  the  plaintiH  is  in- 
formed and  believes  that  the  said 
last  named  defendants  respectively, 
except  the  said  defendant  the  New 
York  Newspaper  Union,  were  and 
are  foreign  corporations,  compa- 
nies or  associations,  &c.,  but  did 
not  state  under  the  laws  of  what 
state,  country  or  government  the 
said  defendant  was  created.  On 
demurrer: 

Htld,  that  the  complaint  was  bad 
as  not  stating  the  facts  required  to 
be  stated  by  section  1775  of  the 
Code  of  Civil  Procedure,  and  that 
as  it  appeared  by  the  complaint 
that  certain  defendants  were  for- 
eign corporations  the  objection 
could  be  taken  by  demurrer. 
{Clegg  agt.  Oramer'et  ai.,  ante,  128.) 

09.  Section  1778— Practice— a  mu- 
nicipal corporation  is  not  a  "do- 
mestic" corporation  within  this 
section  of  the  Code  of  Civil  Pro- 
cedure. (See  Moran  agt.  Long 
Island  City,  88  Hun,  122.) 

100.  Section  1784— Receiver  of  a  cor- 
poration— ^power  of  the  court  to 
cure  an  omission  to  give  notice  to 
the  attorney  general,  by  directing 
an  order  to  be  entered  nune  pro 
tunc  {See  Morrison  agt.  Menha- 
dm  O?.,  87  Ifun,  622.) 

101.  Section  1785 — In  an  action  to  dis- 


solve a  corporation  brought  under 
the  provisions  of  section  1785  of 
the  Code  of  Civil  Procedure,  Is  not 
material  whether  the  defendant  ia 
a  manufactufiog.  «Ste.,  corporation 
or  not,  as  the  section  refers  to  all 
corporations  created  by  or  under 
the  laws  of  the  state 

When  the  dissolution  is  claimed 
by  reason  of  the  insolvency  of  the 
ootporation  and  the  complaint,  in 
adaition  to  an  allegation  that  the 
defendant  has  been  unable  to  meet 
its  obligations,  and  that  it  has  failed 
to  pay  a  certain  judgment,  which 
the  answer  alleges  luu  been  paid, 
it  alleges  that  the  said  defendant 
has  not  a  dollar  in  its  treasury,  and 
is  insolvent  and  has  been  for  at 
least  a  year  past,  the  answer  not 
denying  this  allegation,  but  alleg- 
ing payment  of  the  ludgment  and 
averring  that  the  said  Ci^mpany  has 
no  liability  to  creditors  by  way  of 
Judgments  unsatisfied ; 

Held,  that,  on  the  pleadings  the 
plaintiff  is  entitled  to  judgment. 

Insolvency  means  a  general  ina- 
bility to  answer  in  the  coune  of 
business  the  liability  ezistinf  and 
capable  of  being  enforced.  A 
corporation,  like  an  individual,  is 
insolvent  when  it  is  not  able  to  pay 
its  debts.  It  may  be  insolvent 
although  no  judgments  have  been 
recovered  airainst  it.  (People,  dbo , 
of  Novo  York  agt.  Exoeigior  Gae-Lighk 
Co.,  ante,  187.) 

102.  Section  1823— The  surrogate's 
court  has  jurisdiction  to  determine 
whether  the  demand  of  a  creditor, 
claimed  by  an  executor  or  admin- 
istrator to  be  barred  by  section 
lb22  of  the  Code  of  Civil  Proced- 
ure, has.  in  fact,  been  "disputed 
or  rejected  "  within  the  meaning  of 
that  section.  (Estate  of  Langs, 
ante,  162.) 

108.  Section  1915 — ^Construction  of  an 
agreement  for  arbitration — right  to 
recover  the  amount  named  in  a 
bond  as  a  penalty— 2  R.  8.  (Bdm, 
ed.K  892.  898,  sees.  5.  11— Code  of 
Civil  Procedure,  sec  8847,  sub.  11. 
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(fiw  BepuNiD  €f  MeoBico  agt  Oekn-- 
ihaumy,  87  Bun,  688.) 

101  Sections  1M8,  1968— Action  to 
try  title  to  office— effect  of  not  de- 
njring  unneoeaeary  alltmtions  in  a 
complaint — ^title  to  office  can  only 
be  questioned  by  the  people.  (See 
Fb^  ex  rd.  OanUU  agt.  Knox,  68 
Hun,  236.) 

105.  Section  2081— Under  the  pro- 
Tisions  of  the  Code  of  Civil  Proced- 
nre  in  reference  to  the  writ  of  habeas 
corpus  (see.  2081  st  ssq.;  see,  also, 
sifiuiar  provisions  ofBeiised  Bta/tVr 
Us,  2  R.  8,  567,  sec.  9S  et  seq.),  it  is 
the  duty  of  the  court  or  Judge  issu- 
ing the  writ,  upon  a  hearing  on  re- 
turn thereto,  where  it  appears  the 
prisoner  is  held  in  custody  under  a 
judgment  or  decree,  to  inquire  into 
the  jurisdiction  of  the  tribunal  to 
render  the  judgment  or  decree,  and 
to  difichaige  the  prisoner  where  it 
appears  there  was  a  lack  of  jurLsdic- 
tion  over  the  person  or  the  subject- 
matter.  (People  ex  rd.  Frey  agt. 
The  Wardens,  de.,  et  ai.,  100  N.  X., 
20.) 

108.  Sections  2100-2265— Where  ape- 
tltion  in  summary  proceedings  pre- 
sents such  a  case  as  the  officer  can 
consider,  a  writ  of  prohibition  will 
not  lie. 

Where  L.  presented  a  petition  to 
a  jii.'-tlce  of  the  peace,  praying  for 
the  removal  of  a  tenant  from  cer- 
tain premises  under  the  provisions 
of  the  Code  of  Civil  Procedure, 
concerning  summary  proceedings 
to  recover  p<^issessiun  of  real  estate, 
and  the  justice  issued  a  warrant 
which  was  served  upon  the  tenant, 
and  on  the  return  day  he  appeared 
and  filed  an  answer  denying  each 
and  ever>'  material  allegation,  and 
Also  set  up  new  matter,  going  to  the 
qu&iiiou  of  title;  the  petitioner  de- 
murred to  the  answer  that  it  con- 
tai&fld  no  dc^c'Utie,  which  domuiicr 
was  gUfitainiMi,  and  a  find  order 
mutisd  awarding  poi;fto»olon  to  t)0' 
wionerp  and  dirwoting  the  boulng 


of  a  warranty  which  was  issued  and 
delivered  to  the  sheriff: 

Hdd,  that  a  writ  of  prohibition 
would  not  lie. 

HeUd,  further,  that  the  question 
in  the  case  really  is,  whether  the 
justice  erred  in  sustaining  the  de- 
murrer of  the  petitioner  to  the  an- 
swer of  the  relator.  That  question 
cannot  be  determined  by  writ  of 
prohibition.  It  can  be  by  appeal, 
and,  in  a  proper  case,  there  is  a 
remedy  by  injunction.  {People  «b 
rd,  Bians  agu  Letson,  ante,  881.) 

107.  Section  2141— The  provision  of 
the  Code  of  Civil  Procedure  {see, 
2141),  authorizing  the  court,  upon 
a  heartn|^  on  return  to  a  writ  of 
eertiorart,  to  "make  a  final  order 
annulling  or  confirming,  wholly  or 
partly,  or  modifying  the  determina- 
tion reviewed,"  does  not  authorize 
the  review  or  modification  of  th'^ 
determination  of  inferior  iurisdic- 
tions  in  matters  within  that  juris- 
diction which  are  confided  to  their 
discretion. 

Said  provision  is  to  be  read  in 
connection  with  the  preceding  one 
(see.  2140),  which  defines  the  ouea- 
tlons  which  may  be  determinea  bj 
tne  court  upon  certiorari,  and 
simply  gives  power  to  correct  an 
erroneous  adiudication  instead  of 
reversing  it  absolutely. 

Where,  therefore,  the  irenend 
term,  on  certiorari  to  review  an 
order  of  the  board  of  fire  commis- 
sioners of  the  city  of  New  York 
dismissing  the  relator  from  service 
as  fireman,  modified  the  oi-der  by 
directing  his  suspension  for  six 
months,  and  there  was  no  question 
of  jurisdiction,  procedure  or  evi- 
dence, g[iving  to  the  general  term 
jurisdiction  to  interfere  with  the 
order,  lield  error.  (People  ex  rd, 
Kent  agt.  B'd  of  Fire  Ckm'rs,  100 

N.  r..  §2.) 

108.  Section  2 '65— Discharge  under 
the  two- thirds  act — ^the  provisionfl 
of  the  ttiatr.ie  as  to  the  manner  of 
Iter  vice  must  be  strictly  complied 
\^  lih — when  parol  evidence  to  show 
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that  the  court  acquired  lurlfidlctlon 
will  not  be  received.  (See  BHUnffi 
agt.  Fickert,  89  Hun,  604.) 

100.  SectioDB  2204,  2S08— Diacbarge 
of  an  insolyent  from  impriflouinent 
— no  limitation  as  to  time  beyond 
which  the  fraudulent  tfansf era  of  a 
debtor  cannot  be  proved.  (See  Mat- 
ter cf  Brawn,  89  Bun,  27.) 

100.  Section  2284— To  whom  the  fine 
anthorized  by,  shor.Id  be  paid. 
(8ee  KingagL  Flynn,  98  Hun,  829.) 

HI.  Sections  248(^2447— The  plain- 
tiff issued  execution  on  judgment 
i^inst  defendant  and  the  sheriff 
demanded  payment  of  the  execu- 
tion. Then  defendant  made  a  gen- 
eral assignment,  and  thereafter  the 
execution  was  returned  unsatisfied, 
and  a  receiver  was  appointed  on 
■upplementary  proceedings: 

Maid,  that  the  Judgment  and  exe- 
cution and  the  demand  of  payment 
under  the  execution  in  its  lifetime 
did  not  create  a  lien  which  can  be 
enforced  under  sections  2486-2447 
of  the  Code.  (Abdet  «t  o^  agt 
AnderBon,  ante,  4iB9.) 

112.  Section  2486— Order  for  the  ex- 
amination of  a  Judgment-debtor — 
the  regularity  of  tLe  issue  of  the 
execution  must  be  shown — also  a 
demand  upon  the  debtor  and  a  re- 
fusal by  him  to  apply  the  property. 
(See  Hutmm  agt  WM,  88  Mun,  142.) 

118.  Section  24*59  —  Supplementary 
proceediDgs — ^a  witness  may  be 
compelled  to  attend  in  a  county 
other  than  that  of  his  residence. 
(8ee  FMter&gt,  Wilktnean,  91  Hun, 
242.) 

114.  Section  2481— The  provisions  of 
the  Code  of  Civil  Procetinr<»  regu- 
lating the  method  by  whirh  a  re- 
view of  errors  on  a  trial  before  a 
surrogate  may  be  sectired,  and  pro- 
viding for  a  loss  of  a  right  of  review 
unless  such  methods  are  regularly 
pursued,  furnish  and  limit  the  only 
remedy  against  such  crroxa. 


The  power  of  a  sorrogate  to  open 
or  vacate  a  decree  of  his  court  is 
limited  to  cases  where  "fraud, 
newly-discoTered  evidence,  clerical 
error,  or  other  sufficient  canse"  of 
a  like  nature  are  shown.  (if»  fv 
HdwleM,  100  Jf.  T.,  206.) 

116.  Sections  2614,  2726— The  mere 
appearance  ~of  an  Intprest  is  ordi- 
narily sufficient  to  Justify  an  order 
for  an  accounting  by  an  adminis- 
trator (1  Breuff,,  24).  The  surro- 
gate has  no  Jurisdiction  to  deter- 
mine the  validity  of  a  release,  and 
where  its  invalidity  is  sworn  to  will 
direct  an  accounting.  An  account- 
ing has  been  ordered  at  the  instance 
of  a  residuary  legatee  who  had 
given  a  release  to  me  executor  (25 
N.  r,  142).  {E^UUa  of  Du^,  de- 
eeaeed,  ante,  240.) 

116.  Sections  2668-2661— A  surrogate 
has  no  authority  to  make  an  eas 
parte  order,  decreeing  an  allowance 
payable  out  of  the  estate  to  a  special 
ffuardian  of  an  infant  unsucceaa- 
fully  contesting  the  probate  of  a 
will;  notice  to  the  other  parties 
interested  in  the  estate  is  requisite. 

Costs  may  be  allowed  to  a  special 
ffuardian  in  such  a  case,  but  limited 
by,  and  oxdy  as  specified  in  the  Code 
of  Civil  Procedure  {eee$.  2658-2561.) 

It  eeemi  that  the  compensation  of 
the  special  guardian  should  come 
either  from  the  infant  or  his  estate, 
and  that  if  any  part  of  such  estate 
was  before  the  surrogate  or  under 
his  control  he  might  have  ordered 
the  compensation  to  be  paid  out  of 
it.  (Matter  of  WiU  qf  Budhttg,  IW 
JJT.  r.,  208.)    • 

117.  Sections  2568,  2570— Decree  of 
surrogate — when  appealable.  {See 
Matter  of  Gilbert,  39  Hun,  61.) 

118.  Sections  2570,  2584,  1810— The 
surrogate  having  directed,  in  a  case 
where  uDe*s  right  to  be  a  party  to  a 
probate  controversy  was  in  die- 
pute,  that  that  iKsue  should  be  in- 

auired  into  and  deterroined  befoio 
le  taking  u.  any  Usstimoiiy  in 
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Viattor  of  tha  faotum  of  the  wlU, 
•  motloEi  WM  made  that  a  trial  of 
•U  the  iHUM  prooeed  aimuitano- 


A'4t  that  a«  order  denrfaig  anch 
motioa  waa  not  appealable. 

HM,  further,  that  a  perfected 
mppeal  firom  an  oider  denying  a 
motion  for  taking  by  oommiaaion 
taaHmony  without  the  atate,  though 
itoonoenieda  *'aubetantial  right," 
within  tUe  meaning  of  section  2670 
of  the  Code  of  Civil  Procedure, 
did  not  operate  as  a  stay  of  the 
trial  of  the  probate  controversy 
before  the  aurrogate.  (EUaU  if 
Mmry,  arUe,  886.) 

119.  Section  8578— Sale  of  the  real 
estate  of  a  decedent  to  pay  his 
debts — petition — what  allegations 
it  must  contain — what  are  suffi- 
cient. (8m  Matt&rqf  German  Bank, 
M  Hwih,  161.) 

IM.  8«stloiia  8606,  8665— Where  an 
execator  is  empowered  and  directed 
by  the  will  to  sell  real  estate,  in 
oase  of  gross  negU^nce  or  bad  faith 
on  his  part  in  failing  to  perform 
thia  duty,  the  surrogate  has  power 
to  remove  him  therefor,  to  compel 
Um  to  account,  and  upon  such  ac- 
counting to  charge  bun  with  anv 
loss  to  the  estate  ruulting  from  such 
nsgllgence  or  bad  faith.  (Haight 
t^TBrubin  H  al.,  100  2f.  T„  219.) 

Itl.  Section  8686— Evidence— certifl- 
oate  of  a  surrogate  as  to  the  probate 
of  a  will — when  sufficient.  (JSee 
Sing  agt.  King,  Wi  Hun,  820.) 

Seotion  8648— Where  an  infant 
would  be  entitled,  but  for  his 
kkUmBV,  to  letters  of  administration 
Wfl^  tM  will  aniufxed.  the  guardian 
of  soch  iafant  Is  entitled  to  letterb 
Wsas  dlaqiuillflod  for  some  cause 
aMcMid  In  tbe  statute.  (id»ta/tf  </ 
BUmtk,  dumimt^  anU,  68.) 

Ikm^Htim  8086,  8H68— In  order  to 
jmdifj  iHwkT  MciloD  866  >  or  He<'- 
Sm  9^1  of  the  Code  of  Civil  Pro 
the  wvooation  of  letters  of 


administration  or  letters  of  guard- 
ianship upon  the  ^^rouad  that  such 
letters  were  obtained  by  a  "faJse 
suggestion  of  a  material  fact,''  it 
must  appear  that  such  false  sug- 
gestion was  made  to  the  tribunal 
by  which  such  letters  were  granted. 
(IkUUe  of  ami»  dtceoMd,  ante,  867.) 

184.  Sections  8717, 8718— Surrogate*i 
court — who  may  petition  the  court 
as  a  "  creditor  "  for  a  decree  direct- 
ing his  claim  to  be  paid,  (JSeeMaU 
agt.  Ihu&nbury,  88  Hun,  185.) 

158.  Section  874I^An  adjudication 
made  by  a  surrogate  In  a  proceed- 
ing to  which  a  minor,  re^[ularly 
represented  in  accordance  with  tlie 
practice  of  the  court,  was  a  party, 
has  the  same  effect  as  a  sunilar 
adjudication  between  adults,  and 
his  relief  from  an  erroneous  or 
irregular  adjudication  is  the  same 
except  as  to  the  time  within  which 
an  application  for  relief  from  an 
irrsgular  judgment  must  be  made. 
(i9»  re  Homky,  100  If.  T.,  806.) 

186.  Sections  8607,  8617— The  surro- 
gate has  the  same  jurisdiction  in  the 
case  of  a  testamentary  trustee,  (/d.) 

187.  Section  2881— Upon  an  applica- 
tion for  an  appointment  of  a 
guardian  of  an  infant,  the  surro- 
gate has  authority  to  direct  that 
access  to  the  infant  shall  be  al- 
lowed by  the  guardian  when  ap- 
pointed, to  such  persons  as  the 
surrogate  may  designate.  i^MatUr 
qf  Derickeon  Minore,  ante,  21.) 

186.  Sections  2868. 8286-The  plaintiff 
sued  for  $888.88,  and  the  court 
found  that  the  plaintiff  was  en- 
titled to  recover  this  sum.  but  the 
recovery  was  reduced  by  indepen- 
dent counter-ciuims  U^  $0.8«>: 

Held,  that  as  the  sum  total  of  the 
accounts  of  both  parties,  proved 
to  the  natisfaction  of  the  court, 
exce<Hled  $400,  a  justice's  coint 
would  not  have  had  jurisdiction 
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of  the  action,  and  for  this  reason 
the  plaintiff  was  entitled  to  full 
ooBts.  {Lablaehe  agt.  Kirkpatriek 
et  aL,  ante,  61.) 

129.  Section  8070— Costs  on  appeal 
from  a  judgment  of  a  Justice's 
court — ^to  what  cases  this  section 
applies.  (See  Vanderwerk&n  agt 
Brawn,  88  Hun,  284.) 

180.  Sections  8238, 8229, 8280-Wher8 
upon  the  trial  of  an  action  in  which 
interpleader  was  allowed  under  the 
Code,  the  plaintiff  established  title 
to  part  of  the  fund  in  court  and 
the  defendant  to  the  balance,  and 
on  the  pleadings  each  party  denied 
all': 

Eeld,  that  neither  was  entitled  to 
costs  "  as  of  course,"  but  that  the 
award  of  costs  in  such  cases  rested 
in  the  discretion  of  the  court. 
(Onmin  agt.  Oromn,  ante,  184) 

181 .  Section  3229— Where  in  an  action 
against  two  or  more  defendants 
the  plaintiff  is  entitled  to  costs 
against  one  or  more,  but  not 
against  all  of  them,  none  of  the 
defendants  are  entitled  to  costs  as 
of  course. 

The  provisions  of  this  section 
of  the  Code  of  Civil  Procedure, 
that  costs  may  be  awarded  in  such 
case  to  a  successful  defendant  in 
the  discretion  of  the  court,  applies 
only  where  such  successful  de- 
fendant is  not  united  in  interest 
with  those  unsuccessful,  and  when 
he  interposes  a  separate  defense 
by  a  separate  answer.  The  fact 
of  not  being  united  in  interest 
standing  alone  is  not  sufficient; 
both  circumstances  must  exist  be- 
fore cost"*  can  be  awarded.  {Krajft 
ti^,^WiUon,  ante,  18.) 

182.  Section  8281 — In  an  action  for  an 
assault  and  battery  committed  by 
two  d«'ft*n(iant8,  on  a  motion  by 
defendant  for  leave  to  serve  sup- 
pit^  mental  answer  sc'iting  up  the 
reoovery  and  sutiHfaction  of  a  judg- 
ment against  another  party  for  the 
same  cause  of  action; 


EM,  that  the  provisions  of  sec- 
tion 8281  of  the  Code  of  Civil  Pre- 
cedure  (for  the  recoveiy  of  but  one 
bill  of  costs  when  several  actions 
are  brought  for  the  same  cause) 
applies  to  this  class  of  actions;  and 

glaintiff  is  not  entitled  to  costs, 
at  only  to  taxable  disbursements 
which  have  not  been  incurred  and 
were  not  included  in  the  other  case. 
(BoberU  agt.  Warren,  ante.  624.) 

188.  Section  8284 — Costs  in  an  action 
of  replevin — ^when  the  defendant 
is  not  entitled  to  costs,  although  he 
recovers  back  a  part  of  the  articles 

'  replevined  by  the  plaintiff.  {See 
KUbum  act.  Lowe,  87  Hun,  287.) 

184.  Sections  8288,  8258— Where  an 
assinee  assaulted  a  seourity  held 
by  defendants  to  indemnify  them 
against  accommodation  liabilitiea, 
assumed  for  the  assignors  and 
Bought  to  strike  it  down  as  fraudu- 
lent and  void,  and  failed  in  the 
principal  purpose  of  his  bill  and 
was  charged  with  coats  payable 
"  first  out  of  the  fund ;"  on  moticm 
for  an  extra  allowance  on  the  part 
of  defendants,  on  the  ground  that 
the  case  was  difficult  and  extraor- 
dinary: 

Held,  that  the  principles  stated 
in  Burhe  agt.  Cattdee  (68  Barb  , 
552)  are  applicable  to  this  case  and 
that  an  extra  allowance  should  be 
made: 

Held,  further,  that  as  the  prin- 
cipal subject  matter  of  the  litiga- 
tion was  the  chattel  mortgnge  of 
$26,000,  and  that  having  b^u  sus- 
tained by  the  referee,  upon  that  it 
is  proper  to  make  the  allowance: 

Held,  also  that  three  per  cent, 
on  the  $2ti.0<M)  is  a  suitable  sum  to 
compensate  the  parties  for  the  ex- 
penditures of  skill,  labor  and  pro- 
fessional ability  required  by  the 
protracted  triaf.  {UouehAgL  HQr- 
laixL  et  (jU.,  ante,  22.) 

185.  Section  8251-A  motion  for  a  new 
trial  upon  the  grounds  of  surprise 
and  newly  discovered  evidence,  is 
not  a  motion  on  a  case  within  the 
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meaniDg  of  that  tenn,  as  employed 
in  section  8251  of  tbe  Code  of  Civil 
Procedure,  so  as  to  entitle  a  party 
Id  tax  as  costs  the  same  sums  aa 
upon  an  appeal. 

Although  it  is  the  proper  practice 
en  such  a  motion  to  settle  a  case, 
yet  the  whole  office  of  the  case  is  to 
enable  the  court,  by  an  inspection 
of  the  same,  to  ascertain  whether 
the  alleged  newly  discovered  evi- 
dence, as  disclosed  by  the  affida- 
vits, is  cumulative.  The  motion 
is  made  upon  the  affidavits;  no  re- 
course being  had  to  the  case,  except 
for  the  purpose  indicated,  whilst  a 
motion  for  a  new  trial  on  a  ease, 
hj  the  very  terms  emploved,  im- 
ports a  motion  based  wholly  upon 
the  record  of  the  proceedings  on 
the  trial,  and  for  some  error  in 
which  a  new  trial  is  sought. 

In  case  of  an  appeal  from  a  judg- 
ment and  order  denying  a  motion 
for  a  new  trial,  the  successful  party 
would  be  entitled  to  the  costs  in 
controversy, viz. :  sixty  dollars  costs 
of  motion,  and  ten  dollars  for  mak- 
ing amendments  to  case,  but  not 
ouerwise.  (^Hoisleif  agt.  CoUsrick, 
ante,  16Q:) 

1:^6.  Section  8258— In  an  action  of 
foreclosure,  although  difficult  and 
extraordinary,  the  additional  allow- 
ance is  limited  to  two  and  one-half 
per  cent.  {See  (/JS^eiU  agl,  Qray, 
:i9  Hun,  566.) 

.^7.  Section  8258,  sub  1 — Increased 
costs  in  an  action  against  a  public 
officer — when  not  allowed  in  an 
action  upon  an  indemnity  bond. 
{See  Conner  agt.  Keeee,  88  Hun, 
124.) 

18S.  Section  3315— Fees— right  of  a 
juror  to  an  extra  compensation 
when  a  trial  occiipies  more  than 
thirty  days.  {iSee  JJe  Wolfv^.  Day, 
811  iiun,  4»4.) 

189.  Section  8847,  sub.  11— Construc- 
tion of  an  agreement  for  arbitra- 
tion—right to  recover  the  amount 
named  in  a  bond  as  a  penalty — 2  i 

VoK  IIL  72 


R.  S.  (Bdm,  ed.),  892,  898,  sees.  6, 
11 — Code  of  Civil  Procedure,  sec. 
1915.  {See  JSepublie  of  Mexico  agt 
Ockm-ehaumif  87  Mun^  588.) 


CODE  OF  CRIMINAL  PRO- 
CEDURE. 

1.  Sections  56,  62, 185, 147— Court  of 
special  sessions— its  jurisdiction  is 
hmited  to  offenses  oonmiitted  within 
the  county.  (See  Fieopie  agt  JBatee, 
88  Bun,  180.) 

2.  Section  278— Not  more  than  one 
separate  and  distinct  crime  can  be 
charged  in  an  indictment  (See 
People  agt.  Upton,  88  Eun,  107.) 

8.  Section  80&— This  section  has  not 
changed  the  law  in  respect  to  com- 
pensation of  counsel  assigned  by 
the  court  to  defend  a  prisoner. 
{2' he  People  ex  rel.  Brown  agt.  Boanrd 
of  Supermtore,  ante,  1.) 

4  Section  823,  sub  8,  sec.  831— Not 
more  than  one  separate  and  distinct 
crime  can  be  cliargcd  in  an  indict- 
ment—  Code  of  Criminnl  Proce- 
dure, sec.  278 — the  objection  should 
be  taken  by  a  demurrer,  and  is 
waived  by  a  plea  of  not  guilty — 
Code  of  Criminal  Procedure,  sees. 
831,  464.  (See  Upton  agt.  People, 
88  Hun,  107.) 

5.  Section  876 — Challenge  to  a  jury 
for  bias — to  what  subject  the  bias 
muist  rulate — peremptory  challenge 
— right  of  comment  by  the  court — 
(Se^  People  agt.  Carpenter,  88  Hun, 
490.) 

6.  Section  376— Juror— when  not  dis- 

?[ualitied    by    reason    of    liavins 
ormed  an   opinion.      (See  PeupU 
agt.  Otto,  38  Hun,  97.) 

7.  Section  392 — Where  a  physician  is 
selected  by  the  public  prosecutor, 
and  sent  by  bim  to  a  ])rls()ner  aft.'r 
a  crime  has  been  comniilled,  and 
she  accept*  his  services  in  a  profes- 
sional diameter,  disclosures  mH'l- 
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bj  her  to  him  are  priyileged  com- 
munications, and  thU  rule  applioi 
to  all  actions  civil  or  criminal. 

The  opinion  of  such  physician  as 
to  whether  an  abortion  has  been 
committed,  founded  partly  on  such 
statements,  is  also  inadmissible. 

Although  the  prisoner  was  a 
part^  to  the  crime  (abortion)  and 
relatively  to  it  was  an  accomplice 
of  the  accused,  and,  so  to  speak,  a 
co-conspirator  with  him,  yet  her 
declarations,  narrative  of  a  past  oc- 
currence, and  constituting  no  part 
of  the  m  geitcB,  were  not  adnussi- 
ble.  {Fieople  agt  Jfurphif,  a/nte, 
469.) 

8.  Section  895 — Evidence — a  defend- 
ant cannot  be  convicted  upon  his 
confession  alone— right  of  a  minor 
to  rescind  a  contract.  (See  People 
agt.  Kellj/,  87  Hun,  160.) 

1^.  Section  895 — Confession  of  a  per- 
son accused  of  crime — what  is  in- 
cluded in  the  term  as  used  in  this 
section — when  the  prisoner's  ex- 
amination before  the  coroner  is 
admissible — ^what  evidence  in  addi- 
tion to  a  confession  is  necessary  to 
authorize  a  conviction.  (See  People 
agt.  Mondon,  88  Ifyn,  188.) 

10.  Section  464 — Not  more  than  one 
separate  and  distinct  crime  can  be 
cliarged  in  an  indictment — Code  of 
Criminal  Procedure,  sec.  278 — ^the 
objection  should  be  taken  by  a  de- 
demurrer— Code  of  Criminal  Pro- 
cedure, sec.  828,  sub.  S—and  Is 
waived  by  a  plea  of  not  guilty — 
Code  of  Criminal  Procedure,  sec. 
331.  {Ses  People  agt.  Uptan,  88 
Hun,  107.) 

-11.  Section  527— Errors  upon  a  crim- 
inal trial  can  be  made  available  in 
this  court  only  by  exception  duly 
taken  on  Uie  trial.  This  rule  is  not 
chaug^  by  the  provision  of  the 
Code  of  Criminal  Procedure  (see. 
527),  authorizing  tlie  supreme  court 
on  appeal  in  a  criminal  action  to 
irrant  a  new  trial  where  the  judg- 
.ikvnt  is  against  evidence  or  law,  al- 


though no  ez<^ption8  were  taken 
on  the  trial.  (The  People  tigL  Ghd- 
dM,  100  If.  r.,  608.) 

IS.  Section  Sd7— -The  power  given  by 
section  527  of  the  Code  of  Crimina] 
Procedure  of  ordering  a  * '  new  trial, 
if  satisfied  that  the  verdict  «  •  • 
was  against  the  weight  of  evidence 
or  against  law,  or  that  justice  re- 
quires a  new  trial,  whether  any  ex- 
ception shall  have  been  taken  or 
not  in  the  court  below,"  was  in- 
tended to  be  exercised  by  the  su- 
preme court  idone,  and  does  not 
apply  to  this  court  {People  agt. 
iJonovan,  ante,  866.) 

18.  Sections  620~68&— Wbrre  upon  a 
criminal  trial  the  deposition  of  a 
witness  taken  in  pursuance  of  said 
Code  (mc^,  620-688)  on  the  applicar 
tion  of  the  prisoner  was  offered  in 
evidence  on  behalf  of  the  people, 
and  received  without  objection  or 
exception  on  the  part  of  the  de- 
fendant, held,  that  no  question  as  to 
its  admissibiUty  could  be  consider- 
ed here.    (Id,) 


14.  Section  717— Court  of  special 
sions — ^restrictions  upon  the  power 
of,  to  impose  a  sentence  upon  one 
under  conviction  before  it — habeae 
corpus — ^proper  remedy  for  one  im- 
prisoned under  a  void  judgment. 
(8ee  People  ex  rel.  JSHokee  agt.  Bieeley^ 
88  Hun,  280.) 

15.  Section  75 1 — Criminal  procedure 
— when  objections  not  raised  in  the 
lower  court  cannot  be  taken  on  ap- 
peal. (See  People  ex  rel.  Baker  agt. 
Beattp,  89  Hun,  476.) 


CODE  OP  PROCEDURE. 

Section  227  —  A  ttaclunent — void 
because  of  a  failure  to  serve  the 
summons  within  thirty  days,  as  re* 
quired  by  section  227  of  the  Code 
of    Procedure.     (See    Gomitt  agt. 

WiiycJM,  39  Hun,  489.) 
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CJODE  OF  REMEDIAL  JUSTICE. 

1.  Section  442— Where  an  afSdavit 
for  an  attachment  was  made  April 
81,  1877,  and  the  warrant  issued 
May  2d,  and  final  judgment  entered 
August  21st,  the  Code  of  Remedial 
Justice  being  in  effect  from  May  1 
to  May  22.  1877,  and  the  aiHdavit 
did  not  conform  to  the  Code  of 
Remedial  Justice  when  presented 
to  the  judge,  but  was  in  strict  con- 
formity to  the  Code  of  Procedure, 
which  was  in  force  when  the  affi- 
davit was  drawn,  and  also  when 
thejudgment  was  entered: 

Aid  that  the  effect  of  the  statutes 
was  that  proceedings  taken  during 
said  twenty-two  days  were  valid  if 
taken  under  either  Code,  so  far  as 
concerned  an  action  previous  to 
September  1,  1877. 

it  is  sufficient  to  confer  jurisdic- 
tion to  grant  an  order  of  publi- 
cation of  summons,  where  the  affi- 
davit shows  that  efforts  were  made 
to  serve  it,  and  to  ascertain  defend- 
ant's place  of  residence,  and  that 
his  residence  and  whereabouts  were 
unknown. 

Where  the  venue  was  placed  in 
Sullivan  county  in  the  summons, 
and  it  was  stated  in  the  notice  that 
the  summons  was  issued  by  the 
county  judge  of  Sullivan  county, 
and  was  til^  with  the  complaint, 
it  was  sufficient  notice  that  the  com- 
plainr  was  filed  as  required  by  Code 
of  Hemedial  Justice,  section  442, 
where  it  was  questioned  in  a  collat- 
eral proceeding,  although  it  might 
be  irregular  in  a  direct  proceeding. 
(Deninan  agt.  McGuire,  ante,  406.) 


COLLATERAL  SECURITY. 

1.  The  transfer  of  accounts  against 
third  parties,  as  security  for  an 
indebtedness  of  the  assignor  to  the 
assignee,  does  not  extend  the  time* 
of  payment  of  the  original  debt, 
unless  it  is  so  agreed.  (Wheeler 
agt.  Janes,  ante,  478.) 

S.  To  make  the  taking  of  collateral 


security  extend  the  time  of  pay- 
ment of  the  indebtedness  secured, 
there  must  be  either  a  positive 
agreement  to  that  effect  or  the  cir- 
cumstances must  show  that  such 
was  in  fact  the  intention  of  the 
parties.    (Id,) 

8.  Mere  neglect  on  the  part  of  a 
creditor  to  collect  securities  held 
by  him  as  collateral  security  to  a 
debt,  will  not  release  the  debtor. 

(ia.) 

COMPLAINT. 

1.  In  an  action  to  recover  damages 
for  the  wrongful  conversion  of  cer- 
tain bonds,  a  complaint  allei^g 
"  that  at  a  certain  tune  this  phiin- 
tiff,  at  request  of  defendant,  deliv- 
ered said  bonds  to  defendant,  as  hia 
agent,  for  the  purpose  and  upon  the 
agreement  that  the  defendant  would 
sell  the  same  at  a  price  satisfactory 
to  the  plaintiff,  the  proceeds  of  sale, 
when  due,  to  be  inmiediately  deliv- 
ered to  this  plaintiff,  and,  if  not 
sold,  returned  upon  demand  US  this 
plaintiff;  that,  prior  to  the  com- 
mencement of  tnis  action,  plaintiff 
duly  demanded  from  the  defendant 
the  return  of  said  bonds,  but  the 
defendant  has  refused  to  return  said 
bonds,  or  any  of  thetki,  to  plaintiff, 
but  has  wrongfully  converted  the 
the  same  to  his  own  use  to  the  dam- 
age of  the  plaintiff,  &c. : " 

Heidy  that  the  complaint  contains 
every  fact  necessary  to  give  to  the 
plaintiff  his  ri^ht  to  relief.  There 
IS  a  sufficient  allegation,  that  there 
has  been  a  proper  demand,  and  a 
refusal  on  the  part  of  the  defendant: 

Heldy  further,  that  a  wrongful 
conversion  by  the  defendant  of  the 
property  \&  sufficiently  alleged: 

Ht'ld,  also,  that  the  allegation  tliat 
the  bonds  were  duly  demanded  from 
the  defendant  is,  m  effect,  a  state- 
ment of  the  fact  that  the  plaintiff, 
in  accordance  with  the  contract, 
duly  demancied  the  return  of  the 
bonds.  And  this  allegation  also 
nesralives  any  idea  that  there  had 
lx*en  a  sale  of  the  bonds  by  the  de- 
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fendant.    {Bradley  agt.  FantifuMe, 
ante,  118.) 

I 

S.  In  an  action  ag[ainst  certain  cor- 
porations, where  it  was  averred  that 
the  plain dff*  is  informed  and  be- 
lieves that  the  said  last  named  de- 
fendants respectively,  except  the 
said  defendant  the  New  York  News- 
paper Union  were  and  are  lorei^ 
corporations,  companies  or  associa- 
tions, (&c.,  but  did  not  state  under 
the  laws  of  what  state,  country  or 
government  the  said  defendant  was 
created.    On  demurrer: 

Held,  that  the  complaint  was  bad 
as  not  stating  Uie  facts  required  to 
be  stated  by  section  1775  of  the 
Code  of  Civil  Procedure,  and  that 
as  it  appeared  by  the  complaint 
that  cert4iin  defendants  were  for- 
eign corporations  the  objection 
could  be  taken  by  demurrer.  {Clegg 
9^.  Cramer  et/U.,  ante,  128.) 

8.  In  an  action  to  dissolve  a  corpora- 
tion brought  under  the  provisions 
of  section  1785  of  the  Code  of  Civil 
Procedure,  is  not  material  whether 
the  defendant  is  a  manufacturing, 
&c.,  corporation  or  not,  as  the  sec- 
tion refers  to  all  corporations  cre- 
ated by  or  under  the  laws  of  the 
state.  {PiBople,  <&o.,  of  New  York 
agt.  ExcdrioT  Gae-ligM  Co.,  ante, 
187.) 

4.  Where  the  dissolution  is  claimed 
by  reason  of  the  insolvency  of  the 
corporation,  and  the  complaint,  in 
addition  to  an  allegation  that  the 
defendant  has  been  unable  to  meet 
its  obligations,  and  that  it  has  failed 
to  pay  a  certain  judgment,  which 
the  answer  alleges  has  been  ])aid,  it 
alleges  that  the  said  defendant  lias 
not  a  dollar  in  its  treasury,  and  is 
insolvent  and  has  l)een  for  at  least 
a  year  past,  the  answer  not  denying 
this  allegation,  but  alleging  pay- 
ment of  the  judgment  and  averring 
that  tlie  said  company  has  no  lia- 
bility to  creditors  by  way  of  judg- 
ments unsatisfied: 
Held,  that,  on  the  plemlings.  the 


plaintiff  is  entitled  to  jttdgment. 
{Id.) 

5.  Insolvency  means  a  general  ina- 
bility to  answer  in  the  course  of 
business  the  liabilitr  existin?  and 
capable  of  being  enforced.  A  cor- 
poration, like  an  individual,  is  in- 
solvent when  it  is  not  able  to  pay 
its  debts.  It  may  be  insolvent, 
although  no  Judgments  have  been 
recovered  against  it.    {Id.) 

6.  In  action  against  an  Indorser  of  a 
promissory  note  where  the  indorse- 
ment was  subsequent  to  the  incep- 
tion of  the  note,  the  complaint 
must  allege  a  consideration  lor  the 
indorsement  {Myere  ei  al,  agt 
Orim  et  al,,  ante,  194.) 


7.  This  is  necessary,  as  a  considera- 
tion must  be  proved,  the  indorse- 
ment being  subsequent  to  the  in- 
ception of  the  note  and  not  alleged 
to  have  been  done  in  pursuauce  of 
any  arrangement  made  at  the  time 
the  note  was  nuide.    (/d.) 


COMMISSION. 

1.  An  open  commission  cimnot  be  al- 
lowed where  the  testimony  is  to  be 
taken  elsewhere  than  in  the  United 
States  or  in  Canada.  {Burdy  et  al. , 
agt.  Webster,  anU,  263.) 

2.  ^n  an  application  for  an  open 
commission,  where  the  witnesses 
that  the  defendants  proposed  to  ex- 
amine did  not  rt'side  in  Florida,  nor 
did  it  appear  that  they  were  at  the 
time  of  such  application  in  that 
state,  but  it  did  np{x>ar  that  they 
resided  in  tiie  i^laud  of  Cuba: 

hfjld,  tliat  such  an  order  should 
not  Ix;  granted  unless  it  was  made 
to  ap)K'ar  tiiat  such  a  commiBsion 
w.'is  absolutely  necessary'  for  the 
protection  of  the  applicant's  righta. 
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CONSTITUTIONAL  LAW. 

1.  The  act  of  1886,  chapter  486,  es-, 
tiLhliahing  a  lifc  insurance  fund  for 
the  police  department  of  the  citr 
of  New  York  is  constitutional. 
{The  BoopU  ex  rd,  Murray  agt. 
McClane,  ante  8.) 


CONTEMPT. 

1.  Where,  during  a  criminal  trial,  a 
juryman  went  during  a  recess  to 
the  scene  of  the  affray,  without  the 
permission  of  the  court,  for  the 
purpose  of  acquainting  himself  with 
the  locality  and  its  surroundings, 
he  is  not  guilty  of  a  eriminal  con- 
tempt, for  which  he  would  he  sum- 
manly  punished  by  the  court. 
{PDopie  ea  rd  MunseUtLgt,  Oyer  and 
Terminer,  amis,  418.) 

9.  A  iMl  contempt  may  go  beyond 
the  statutory  enumeration,  and 
draw  in  what  was  usual  or  permis- 
sible at  common  law,  but  criminal 
contempt  is  precisely  defined  and 
barred  m  l^  the  statute.    {Id.) 

Z.  Where  proceedinss  are  instituted 
by  a  party  to  a  ci^  action  to  have 
another  party  thereto  adjudged 
guilty  of  a  contempt  for  refusing  to 
answer  questions  propounded  to 
him  on  ms  examination  imder  an 
order  made  for  that  purpose,  pur- 
suant to  section  878  of  the  Code  of 
Civil  Procedure,  the  misconduct 
can  only  be  punished  as  prescribed 
in  title  S  of  chapter  17  of  the  said 
Code.  The  provisions  of  the  said 
Code,  prescribing  the  pimlshments 
to  be  inflicted  upon  one  adjudged 
guilty  of  a  criminal  contempt,  do 
not  apply  to  such  a  proceeding. 
{King  agt.  Flynn,  87  Hun,  829.) 

4.  The  punishment  to  be  imposed 
npon  a  i^erson  adjudged  in  con- 
tempt, in  a  proceeding  taken  by  a 
party  to  a  civil  action,  is  by  a  fine 
aafficient  in  amount  to  indenmify 
4he  aggrievfxi  paity  for  the  "  loss 


or  injury "  occasioned  by  the  mis- 
conduct complained  of,  together 
with  the  costs  and  expenses  incurred 
by  him  in  the  yindication  of  his 
TLgYA.    {Id,) 

5.  Oucsre,  as  to  whether  the  fine  of 
$^,  the  imposition  of  which  is 
authorized  by  section  2284,  should 
not  when  collected  be  paid  into  the 
county  treasury.    {Id,). 

6.  That,  as  in  this  case  the  only  loss 
or  injury  sustained  by  the  plaintiff 
was  a  fruitless  attendance  before 
the  officer  appointed  to  take  the 
examination,  his  indemnity  should 
not  be  greater  than  the  amount  fixed 
by  law  for  similar  or  analogous 
services,  and  should  not  in  this  case 
exceed  ten  doUan.    {Id,) 

7.  That  the  costs  and  expenses  incur- 
red by  the  plaintiff  in  vindicating 
his  rights  should  be  included  in  the 
allowance,  but  should  be  limited  to 
motion  fees  and  disbursements. 
(23.) 

8.  That  counsel  fees  could  not  be  in- 
cluded therein.    {Id.) 

0.  To  warrant  an  indictment  and 
punishment  under  the  Revised  Stat- 
utes (2  B,  5.,  692,  see,  14),  as  for  a 
criminal  contempt,  for  a  willful  dis- 
obedience of  a"  process  or  order  law- 
fully issued  or  made  "  by  a  court  of 
record  (2  B,  8,,  278,  eec,  10),  it  must 
appear  that  the  process  or  order  dis- 
obeyed was  lawfully  issued  by  some 
court  of  record  as  such;  it  is  not 
sufficient  to  show  that  it  was  issued 
by  a  public  official  without  any 
direct  action  or  determination  by 
the  court.  (Shmwn  agt.  Bdople, 
100  JSr,  T.,  851.) 

10.  A  subpoena  issued  by  a  district 
attorney  in  a  criminal  action  is  not 
such  a  process  or  order,  and  a  will- 
ful disobedience  thereof  is  not  an 
indictable  offense  under  said  stat- 
utes.   {Id,) 
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CONTRACT. 

1.  If  a  contract  is  so  far  personal  that 
the  representatives  of  one  of  the 
parties  to  it  is  not  responsible  in 
damages  for  refusing  to  complete 
its  performance,  the  representative 
of  the  other  party  is  not  so  respon- 
sible for  like  failure,  in  the  ab- 
sence of  evidence  of  intention  to 
bind  the  representative.  {Babooek 
agt.  Ooodrioh,  amU,  62.) 

9.  H.,  a  merchant  tailor,  employed 
the  plaintiff  to  labor  in  his  snop  at 
cuttmg  garments,  for  a  year,  at  an 
agreed  price  per  week.  While  the 
parties  were  engaged  in  the  per- 
formance of  the  contract  H.  died, 
and  his  administrator  refused  to 
continue  plaintiff's  employment. 

Held,  that  the  contract  was  purely 
personal,  and  was  liable  to  be  ter- 
miuftted  by  the  death  of  either  party 
to  it,  and  the  death  of  H.  iustifled 
his  executor  in  ending  vk^  con- 
tract and  refusing  further  to  go  on 
in  itA  performance.    {Id.) 

&  The  plaintiff  was  hired  by  the  de- 
fendant's testator  to  do  ordinary 
farm  work  for  one  year  at  $200 
per  year.  Near  the  middle  of  the 
yeur  the  employer  died.  The  plain- 
till'  continued  to  work  on  the  farm, 
as  provided  in  the  contract,  until 
the  end  of  the  year.  In  an  action 
af^iost  the  executrix  to  recover 
the  $200  due  under  the  contract: 

HeJdy  that  the  death  of  the  testator 
terminated  the  contract,  and  the 
recoveiT  should  be  limited  to  the 
value  01  the  services  up  to  the  death 
of  the  testator.  {Ixicy  agt.  GMman, 
ante,  250.) 

4.  Under  a  contract  for  the  supply  of 
a  quantity  of  machinery,  the  pur- 
chaser is  under  no  obligation  to 
make  any  payment  until  the  con- 
tract has  been  fully  performed  and 
the  whole  of  the  machinery  deliv- 
ered, and  until  then  the  purchaser 
does  not  become  a  debtor  under  the 
contract  {2'hroop  Grain  Cl6c^n&r 
Co.  agt.  Smith,  ante,  290.) 


CORPORATION. 

1.  In  an  action  to  dissolve  a  corpora- 
tion brought  under  the  provisiong 
of  section  1785  of  the  Code  of  Civil 
Procedure,  is  not  material  whether 
tiie  defendant  is  a  manufacturing, 
&c.,  corporation  or  not,  as  the  sec- 
tion refers  to  all  ccrpo rations  cre- 
ated by  or  under  the  laws  of  the 
state.  (People,  dbc.,  of  yho  Ttrrk 
agt.  EaiceUior  Gae-ltght  Co,,  ante, 
187.)  • 

3.  The  general  role  seems  to  be,  that 
in  an  action  brought  by  a  stock- 
holder to  restrain  alleged  wnmg- 
ful  acts  of  the  corpomilon,  it  must 
be  averred  and  shown  that  the  cor- 
poration has  on  proper  application 
for  that  purpose  refused  to  bring 
any  suit,  or  to  take  any  proper  stepa 
for  the  redress  of  those  grievances. 
(Andertan,  Jr,,  agt.  Arcmton,  ante, 
216.) 

3.  In  this  case  it  is  not  claimed  that 
any  demand  has  been  made  by  the 
plaintiff  upon  the  board  of  directors 
to  bring  the  action,  but  it  is  alleged 
in  the  complaint  that  "  inaBmuch  as 
the  defendant  A,  controls  a  major- 
ity of  the  board  of  directors,  who 
arc  friendly  to  him,  and  aid  anu 
assist  him  in  his  illegal  acts,  and 
without  whose  consent  or  direction 
this  action  cannot  be  brought,  this 
suit  has  been  commenced  by  the 
plaintiff,  and  the  said  corporation 
is  made  a  party  defendant: " 

Held,  that  imder  the  peculiar  cir- 
cumstances of  this  case  the  plain- 
tiff has  a  standing  in  court  and  a 
right  to  maintain  this  action.    (Id.) 

4  The  mere  presence  of  a  director  or 
president  of  a  corporation  at  a  meet- 
ing of  the  board  of  directors  vitiates 
the  action  of  such  board  in  respeol 
to  all  matters  whicl^  relate  to  his 
individual  interest,  unless  sach  •<>• 
tion  be  subsequently  nitifled  by  Uie 
stockholders.    (Id.) 

See  CoHi*LAiWT. 

Ct^irffogt.  Crmneretal,,amt§,'iX^ 
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COSTS. 

1.  In  an  action  for  an  assault  and 
battery  oommitted  by  two  defend- 
ants, on  a  motion  by  defendant  for 
leave  to  serve  supplemental  answer 
setting  up  the  lecoveiy  and  satis- 
faction of  a  judgment  against  an- 
other party  for  &e  same  cause  of 
action. 

Hdd,  that  the  provisions  of  seo- 
tion  3231  of  the  Code  of  Civil  Pro- 
cedure  (for  the  recovery  of  but  one 
bill  of  costs  when  several  actions 
are  brought  for  the  same  cause) 
applies  to  this  class  of  actions;  ana 
plaintiff  is  not  entitled  to  costs,  but 
onl^  to  taxable  disbursements 
which  have  not  been  incurred  and 
were  not  included  in  the  other  case. 
{fiobei'U  agt.  Womer,  ante,  624.) 

9.  Upon  an  application  to  a  clerk  for 
the  taxation  of  costs  the  proofs  pre- 
sented by  the  applicant,  although 
complying  in  form  with  the  require- 
ments of  the  Code  of  Civil  Proced- 
ure, are  not  conclusive  but  mav  be 
opposed  by  proof  on  the  part  of  the 
adverse  party  or  person  interested 
in  reducing  the  amount  of  the  costs. 
(Ch-atUy  agt.  GM,  87  Sun,  271.) 

8.  Although  the  statute  may  not  re- 
quire the  affidavit  of  the  applicant 
to  be  served  upon  the  adverse  partrjr 
with  the  notice  of  taxation,  yet  it  is 
the  ^neral,  if  not  the  umversal, 
pracUce  to  so  serve  it.    (Jd,) 

4  Upon  the  taxation  the  clerk  should 
decide  the  questions  of  fact  raised 
bv  conflicting  affidavits,  and  dis- 
allow all  charges  for  witnesses  who 
were  unnecessarily  subpoenaed  or 
unnecessarily  requested  to  attend, 
or  whose  attendance  was  procured 
with  the  view  of  increasing  the 
oosts.    (id.) 

6.  Upon  a  motion  to  review  such 
tasuition  the  special  term  should, 
when  a  question  of  law  is  presented, 
■Uow  or  disallow  the  item  presented 
Instead  of  ordering  a  new  taxation 
before  the  derk.    Where  the  objec- 


tion presents  a  question  of  fact  the 
special  term  /nay  determine  it  and 
allow  or  disallow  the  item,  or  it 
may  direct  a  new  taxation  before 
the  clerk,  specifying  the  grounds  or 
the  proofs  upon  which  the  item 
may  be  allowed  or  disallowed.  (Id.) 

0.  Upon  a  new  taxation  before  the 
derk  both  parties  may  present  their 
evidence  without  being  confined  to 
the  evidence  first  presented  and 
thus  retry  the  question  of  fact.  (Id,)^ 

7.  The  plaintiff  brought  this  action 
to  recover  certain  articles  of  per- 
sonal property,  or  their  value, 
which  me  defendant,  a  sheriff,  had 
levied  upon  under  an  execution, 
against  one  Palmer.  The  com- 
maint  contained  but  a  single  count. 
The  referee  decided  that  the  plain- 
tiff was  entitled  to  recover  certain 
of  the  artides,  of  the  value  of  $293, 
which  had  been  transferred  to  him 
by  the  debtor's  wife;  that  the  other 
articles  transferred  to  him  by  the 
debtor,  of  the  value  of  $398,  were 
the  property  of  the  debtor,  and  that 
the  defendant  had  acquired  a. 
special  property  therein  to  the 
amount  of  the  execution  ($108),  the 
plaintiff  being  the  general  owner 
thereof  subject  to  defendant's  lien 
thereon.  Meld,  that  the  case  was 
not  one  in  which  each  party  was 
entitled,  under  section  8234  of  the 
Code  of  Civil  Procedure,  to  costs 
against  the  adverse  party,  and  that 
the  plaintiff  only  was  entitled  to 
recover  them.  (KiUmrn  agt.  L&we, 
87  Hun,  287.) 

8.  The  plaintiff,  while  the  sole  acting 
executrix  of  one  Roseboom,  brought 
this  action  upon  a  promissory  note 
made  by  the  defendant  to  the  order 
of  the  deceased.  After  the  com- 
mencement of  the  action  the  defend- 
ant, who  was  also  appointed  an 
executor  in  the  will,  qualified  and 
set  up  that  fact  as  a  defense  thereby 
procuring  a  dismissal  of  the  com 
plaint.  A  judgment  dismissing  the 
complaint  and  for  costs  was  entered 
in  the  defendant's  favor,  and  there^. 
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after  he  moved  to  have  the  phdntUff 
charged  personally  with  me  pay- 
ment of  the  costs.*  Held,  that  the 
motion  was  properly  denied.  {Dean 
agt.  Boneboom,  37  Mun,  310.) 

9.  Duty  of  .the  court  to  determine  an 
equitable  action,  where  a  temporary 
injunction  has  been  granted  and  an 
issue  Joined  therein,  although  the 
matter  in  dispute  has  been  decided 
by  the  lapse  of  time — when  the 
court  should  determine  the  case 
simply  for  the  purpose  of  settling 
the  n^hts  of  the  parties  to  costs. 
[See  laUey  agt.  HeMahan,  87  Hun, 
^12.) 
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10.  Sureties  upon  an  undertaking  for 
an  attachment — ^they  are  liable  for 
costs  awarded  to  the  defendant, 
although  the  attachment  be  not 
formally  vacated — Code  of  Civil 
Procedure,  section  640.  (See  Lee 
agt.  Homer,  37  Hun,  634.) 

11.  Execution  against  the  person — 
when  it  may  be  issued  to  coUect 
costs  —  Code  of  Civil  Procedure, 
section  650,  subdivision  4.  (See 
Smith  agt.  Ihiffy,  37  Hun,  506.) 

12.  Trial — ejffect  of  a  reference  in  the 
charge,  to  the  effect  of  a  verdict  on 
the  costs  of  the  action.  (See  Tucker 
agt.  Ely,  87  Hun,  665.) 

18.  A  motion  made  by  a  referee  ap- 
pointed in  this  action  for  an  order 
adjusting  his  costs  having  been 
^ranted,  an  appeal  was  taken  there- 
irom  by  certain  of  the  policyhold- 
ers. Subsequently  the  policyhold- 
ers moved  to  stay  all  proceedings 
on  the  part  of  the  respondent,  under 
section  779  of  the  Code  of  Civil 
Procedure,  on  the  ^ound  that  the 
referee  had  not  paid  certain  costs 
awarded  against  him  by  an  order 
made  October  9, 1882.  Ko  demand 
for  the  payment  of  the  costs  had 
been  made  upon  the  referee  until 
September  29,  1885,  after  the  ap- 
peal had  been  taken.  No  reference 
was  made  to  the  non-payment  of 

t  these  costs  in  the  papers  used,  or 


at  the  hearing  had,  at  the  special 
term.  Held,  that  the  appellant 
must  be  deemed  to  have  waived 
the  stay  fiven  by  the  said  section, 
and  that  his  motion  should  be  de- 
nied. (Attorney- General  agt.  Con- 
tinental Life  Int.  Co.,  dQHun,  522.) 

14.  In  this  action,  brought  to  parti- 
tion certain  real  estate  m  the  city  of 
New  York,  an  interlocutory  j^iug- 
ment,  adjudging  the  property  io 
belong  to  the  hcirs-at-Iiw  of  one 
Jacob  Weeks,  was  modiiAxl  at  the 
general  term  as  to  the  per^ou^  euti- 
tled  to  the  property,  without  deter- 
mining the  names  or  shares  of  the 
real  owners,  and  a  referee  was  ap- 
I)ointed  to  ascertain  and  report  who 
were  the  persons  entitled  to  the 
property  and  their  rights  and  inter- 
ests therein.  While  the  reference 
was  pending,  the  attorneys  for  cer- 
tain of  the  parties  moved  for  and 
obtained  an  order  requiring  a  re- 
ceiver of  the  rents  and  prolits,  who 
had  been  appointed  in  the  action, 
to  pay  out  of  the  funds  in  his 
hands  disbursements  made  by  them 
amounting  to  $1,442.97.  Held,  that 
the  order  should  be  reversed;  that 
the  right  to  recover  costs  was  to  be 
determined  by  the  jud^eut  finally 
to  be  entered  in  the  action,  and  that 
until  such  a  judgment  had  been  re- 
covered no  order  for  the  payment 
of  costs  or  disbursements  should  be 
made.  (Wetiks  agt.  ComwM,  88 
Hun,  577.) 

15.  Wliere  an  order  of  a  surrogate 
granting  leave  to  issue  an  execution 
upon  a  judgment,  after  the  death  of 
the  judgment-debtor,  is  affirmed, 
with  costs,  by  a  general  term,  the 
successful  party  is  entitled  to  enter 
and  docket  a  judgment  of  affirm- 
ance establishint^  the  surrogate's  de- 
cree and  awai'ding  costs  as  in  an 
action  for  similar  services,  and  to 
issue  an  execution  for  the  collection 
of  the  amount  of  the  costs  included 
therein.  (Wadley  agt.  Davie,  88 
Hun,  186.) 

16.  The  plaintiff,  having  been   de- 
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f  etitod  in  an  action  brottglit  by  him 
In  a  Justioe't  court  to  recoTer  dam- 
ages for  the  killing  of  his  dog,  ap- 
pealed lo  the  ooun^  court  axid  de- 
manded a  new  trial,  and  upon  such 
new  trial  he  recoyered  a  verdict  of 
three  doUari.  HM,  that  he  was 
entitled  to  recover  oosts.  ( Vander- 
werkm  agt.  Broum,  88  Eun,  284.) 

IT.  Seotlon  8070  of  the  Code  of  Civil 
Pkxx)edare,  regulating  the  right  to 
recover  costs  on  app^ds  from  judg- 
ments of  justices  courts,  does  not 
apply  to  cases  such  as  this  where  a 
party  who  has  been  wholly  defeated 
m  a  justice's  court  soooeeda  in  the 
county  court.    {Jd,) 

18.  Where,  upon  a  taxation  of  costs 
upon  notice,  an  item  of  term  fees 
is  struck  out  by  the  clerk,  and  a 
judgment  is  thereafter  entered  by 
the  moving  party  for  his  damages 
and  the  costs  as  so  taxed,  he  can- 
not thereafter  move  to  reopen  the 
taxation  and  have  the  term  fees 
allowed  to  him.  [fiwmnM  agt. 
ButUr,  88  Hun,  121.) 


10«  An  action,  brought  by  a  sherliT 
against  a  deputy  and  the  sureties 
upon  a  bond  given  by  such  deputy 
to  insure  the  faithful  performance 
of  the  duties  of  Ms  office,  to  recover 
for  a  breach  of  the  conditions  there- 
of, is  not  an  action  in  which  the  de- 
fendants, if  successful,  are  entitled 
to  increased  costs  under  subdivision 
1  of  section  8258  of  the  Code  of  Civil 
Procedure.  {Oonner  agt.  JEmw,  88 
Hun,  124.) 

90.  Liability  of  a  party,  discontinu- 
ing an  action,  for  the  costs  and  ex- 
penses incurred — right  of  a  person, 
rendering  services  under  the  em- 
ployment of  a  referee,  to  maintain 
an  action  against  the  plaintiff  dis- 
continuing tiie  action  for  the  value 
of  the  services  so  rendered.  {iSee 
Meidrole  agt  Furrnan,  88  Hun,  855.) 

il.  Right  to  issue  a  precept  to  collect 
the  costs  of  a  motion — Code  of  Civil 
PkDoedure,  section  77d — when  the 
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order  ia  served  by  mail  the  party 
has  twenty  days  within  which  to 
pay  them— costs  of  a  motion  can- 
not be  set  off  against  other  motion 
costs,  after  the  latter  have  been 
assigned  by  the  par^.  {Soe  Well- 
man  agt  Fivst,  88  Hun,  889.) 

22.  Motion  for  a  new  trial  on  excep- 
tions—within what  time  it  must  be 
made — costs  allowed  on  its  deniaL 
{See  Ibretman  agt  SehttUing,  88 
Hun,  482.) 

28.  Costs  may  be  allowed  to  a  special 
ruardian  unsuccearfully  contesting 
me  probate  of  a  will,  but  limitea 
by,  and  only  as  specified  in,  the 
dode  of  Civil  Procedure  {eee.  2508- 
2561.  (fih  r€  Budiong,  100  IT.  JL. 
208.) 

24.  Where  mother  of  infant  !•  dted 
In  proceedings  for  appointment  of 
some  other  person  than  her  as 
^ardian  is  not  party  to  proceed- 
mgs  in  such  sense  aa  to  be  sub- 
jected to  liability  for  costs.  (J9e$ 
In  re  Valentine  [memX  100  H.  T., 
607.) 


See  SiffBKViaona. 

Feopleexrel,  Supert^aonof  VUter 
County  t^  tHty  of  Kingeittm, 

ante. 


inty  a£ 
d,  462. 


26.  Wherein  an  action  against  two  or 
more  defendants  the  plaintiff  is  en- 
titled to  costs  against  one  or  more, 
but  not  against  all  of  them,  none 
of  the  defendants  are  entiUed  to 
costs  as  of  course*  (JSrqfft  agt 
Wilson,  ante,  18.) 

26.  The  provisions  of  section  8229  of 
the  Code  of  Civil  Procedure,  that 
costs  may  be  awarded  in  such  case 
to  a  successful  defendant  in  the 
discretion  of  the  court,  appliea 
only  where  such  successful  de- 
fenclant  is  not  united  in  interest 
with  those  unsuccessful,  and  when 
he  interposes  a  separate  defense  by 
a  separate  answer.  The  fact  of  not 
being  united  in  interest  standing 
alone  is  not  sufficient;  both  cdz^ 
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oomstances  must  exist  before  costs 
in  be  awarded.    (Id.) 

87.  In  an  action  brought  by  an  as- 
signee to  set  aside  a  chattel  mort- 
gage given  by  a  judgment  debtor 
to  defendants  as  security  for  $26,- 
000  of  acceptances  made  by  def  end- 
antsior  the  mortgagors,  said  chattel 
mortgage  covering  a  large  quantity 
of  lumber,  machinery,  &c,,  the 
assignee  seeking  to  compel  defend- 
ants to  account  to  him  for  the  prop- 
erty taken  by  them  under  said  mort- 
gage, a  reference  being  had,  the 
costs  of  the  action  are  in  the  discre- 
tion of  the  referee,  and  after  the 
exercise  of  such  discretion  it  is  not 
within  the  province  or  power  of  the 
special  term  to  overhaul  and  over- 
turn his  conclusions.  {Couch  e^. 
MiOwrd  et  al.,  ante,  32.) 

98.  His  decision  as  to  costs  cannot  be 
disturbed,  except  by  an  appellate 
court  having  power  to  review  the 
case  upon  its  merits.    (Id.) 

89.  An  attorney  has  a  lien  on  motloii 
costs  ordered  in  favor  of  his  client, 
and  as  equitable  assignee  thereof, 
which  Uen  attaches  the  instant  the 
costs  are  due.  (fPlaoe  e^gt,  Baywcmi, 
ante,  69.) 

80.  Where  an  order  was  made  at 
special  term,  on  motion  pf  counsel 
for  defendant,  "that  an  allowance 
of  $500  is  granted  to  the  defendant 
against  the  plaintiff,  as  executor, 
together  with  Uie  costs  of  this  ac- 
tion, costs  and  allowance  not  to  be 
paid  bv  plaintiff  personally ;"  and 
on  defendant's  motion  this  order 
was  reconsidered  and  reaffirmed, 
and  this  decision  was  sustained  by 
the  ^neral  term,  the  defendant  ap- 
peahne  to  the  court  of  appeals, 
who  Gusmissed  the  defendant's  ap- 
peal, with  $116.09  costs  to  the 
plaintiff. 

Held  that  the  costs  allowed  to 
this  plaintiff  are  motion  costs,  and 
cannot  be  offset  against  any  costs  in 
the  action  due  hy  ^^  plaintiff  to 
the  defendant.    That  the  plaintiff 


cannot  pay  the  defendant  out  of 
money  which  legally  belongs  to  tha 
plaintiff's  attorney,  and  tlut  these 
costs  are  collectible  from  the  de- 
fendant under  section  779  of  the 
Code  of  Civil  Procedure.    (Id.) 

81.  The  plaintiff  sued  for  $888.88^ 
and  the  court  found  that  the  plain- 
tiff was  entitled  to  recover  this  sum, 
but  the  recovery  was  reduced  by  in- 
dependent counter-claims  to  $5.20: 
Meld,  that  as  the  sum  total  of  the 
accounts  of  both  parties,  proved  to 
the  satisfaction  of  the  court,  ex- 
ceeded $400,  a  justice's  court  would 
not  have  had  Jurisdiction  of  the  ac- 
tion, and  for  this  reason  the  plaintiff 
was  entitled  to  full  costs.  (Labkiche 
agt.  Kirl^atHok  et  al.,  ante,  61.) 

83.  When  a  party  is  allowed  to  amend 
his  pleading  upon  payment  of  cer- 
tain costs  designated  in  the  oitier  as 
"costs,"  his  adversary  is  not  de- 
prived of  his  right  to  tax  a  full  bill 
of  costs  if  successful.  (Cohn  et  al^ 
agt.  Hueeon,  ante,  18a) 


88.  The  amount  so  paid  was  not  in- 
tended to  deprive  either  party  of 
any  costs  which  had  accrued  at  the 
time  of  the  entry  of  Judgment.  (Id.) 

84.  A  motion  for  a  new  trial  upon 
the  grounds  of  surprise  and  newly 
discovered  evidence,  is  not  a  motion 
on  a  caae  witliin  the  meaning  of 
that  term,  as  employed  in  section 
3251  of  the  Code  of  Civil  Proce- 
dure, so  as  to  entitle  a  party  to  tax 
as  costs  the  same  sums  as  upon  an 
appeal.   (Hoeeley  Sigt.  Coleridc,  ante, 

86.  Although  it  is  the  proper  pradioe 
on  such  a  motion  to  settle  a  case, 
yet  the  whole  ottice  of  the  case  is 
to  enable  the  court,  by  an  inspec- 
tion of  the  same,  to  ascertain 
whether  the  alleged  newly  discov- 
ered evidence,  as  disclosed  by  the 
affidavits,  is  cumulative.  The  mo* 
tion  is  made  upon  the  affidavits,  no 
recourse  being  bad  to  the  case,  ex- 
cept for  the  puipoae  tnd1e>tad» 
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whilst  a  motion  for  a  new  trial  on 
a  ecue,  by  the  very  terms  employed, 
imports  a  motion  based  wholly 
upon  the  record  of  the  proceeding 
on  the  trial,  and  for  some  error  m 
which  a  new  trial  is  sought,    (id.) 

86.  In  case  of  an  appeal  from  a  judg- 
ment and  order  denying  a  motion 
for  a  new  trial,  the  succ^sf ul  party 
should  be  entitled  to  the  costs  in  con- 
troversy, viz.,  sixty  dollars  costs  of 
motion,  and  ten  dollars  for  making 
amendments  to  case,  but  not  other- 
wise.   (Id,) 

87.  Where  upon  the  trial  of  an  action 
in  which  interpleader  was  allowed 
under  the  Code,  the  plaintilf  estab- 
lished title  to  part  of  the  fund  in 
court  and  the  defendant  to  the  bal- 
ance, and  on  the  pleaoings  each 
parU  denied  all: 

£leld,  that  neither  was  entitled  to 
costs  '*  as  of  course,"  but  that  the 
award  of  costs  in  such  cases  rested 
in  the  discretion  of  the  court.  (Oro- 
nin  agt.  Cfranin,  ante,  184.) 

88.  Where,  at  the  time  of  the  trial,  the 
witness'  permanent  residence  was 
in  the  city  of  Rochester,  but,  when 
subpoenaed,  he  was  temporarily  in 
the  city  of  New  York  on  business, 
and  refused  to  attend  unless  he  was 
paid  the  statutory  travel  fees,  and 
the  plaintiff  paid'  him,  he  making 
an  altidavit  that  he  was  obliged  to 
travel  from  the  city  of  New  York 
to  the  city  of  Rochester  for  the 
purpose  of  attending  the  trial,  and, 
after  il  was  over,  to  return  to  New 
York : 

Held,  that  the  travel  fees  were 
properly  allowed,  and  the  plaintiff 
nad  a  nght  to  tax  them.  {Pfandler 
Baun  Bunging  Ajypftratvs  Co,  agt. 
PfandUr,  ante,  253.). 


The  rule  is  to  allow  travel  fees 
when  paid  to  a  witn&ss  in  such 
cases,  unless  it  a])i)ear8  that  the 
partv  was  in  fault  and  guilty  of 
Degugenoe  io  omitting  to  serve  the 
•UDpflsna  before,  the  witness  left  his 
home,  and,  in  view  of  the  facts  as 


disclosed,  it  was  incumbent  on  the 
party  resisting  the  allowance  to 
show  the  fault  of  the  party  paying 
the  travel  fee.    (Id.) 

40.  Where  the  plaintiff  procured  from 
the  reporter  a  copv  of  the  evidence, 
whose  fees  were  allowed  as  an  item 
of  disbursement  in  the  bill  of  costs 
as  taxed,  and  the  affidavit  as  to  the 
disbursements,  which  was  made  by 
the  plaintiff's  attorney,  states  that 
the  items  of  disbursements  set  forth 
in  the  bill  were  **  actually  made  and 
incurred,"  the  trial  Judge  made  a 
certificate  that,  on  the  trial,  he 
directed  the  stenographer's  minutes 
to  be  furnished  the  court,  and  that 
the  reporter's  fees  be  taxed  as  a 
disbursement: 

Held,  that  as  it  did  not  appear 
that  the  court  used  the  copy  pro> 
cured  by  the  plaintiff,  or  that  it  was 
obtained  by  him  for  that  purpose, 
the  item  should  have  been  disal- 
lowed.   (Id,) 

41.  In  an  action  for  damages  for  an 
alleged  trespass  upon  lands,  where 
the  plaintiffs  were  M.  B.,  the  widow 
of  P.  B. ,  deceased,  and  four  infant 
children,  and  heirs  of  deceased,  who 
sued  by  guardian,  the  complaint  aJ^ 
leged  that  the  widow  had  a  dower 
interest  in  the  premises  in  question, 
and  that  the  infants  were  owners  of 
the  premises  as  tenants  in  common, 
subject  to  the  dower  interest  of  the 
widow.  It  also  alleged  that  all  the 
plaintiffs  were  in  possession  of  the 
premises  at  the  time  of  the  alleged 
trespasses.  The  answer  contained 
a  general  denial  of  the  allegations 
of  the  complaint,  except  as  admit- 
ted, and  alleges,  for  a  further  de- 
fense, that  one  of  defendants  was 
the  lessee  of  certain  premises  in  the 
same  town  as  the  premises  claimed 
by  the  plaintiffs,  and  that  the  house 
mentioned  in  the  complaint  stood 
on  the  premises  of  the  defendant, 
and  that  she  removed  it  from  her 
own  premises,  as  she  had  a  right 
to  do: 

Held,  that  the  allegations  thus  re- 
ferred to  directly  put  in  issue  the 
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title  to  the  locta  in  quo,  and  entitled 
the  plaintiffs  to  costs.  {Boyle  agL 
Lawton,  ante,  444.) 

4S.  Kot  only  does  the  complaint  al- 
lege title  in  the  infant  plaintiffs, 
subject  to  the  dower  interest  of  the 
'wioow;  but  the  answer  takea  issue- 
with  that  allegation,  firstj  hj  deny- 
ing it,  and,  eecondty,  by  alleging  title 
in  the  defendant  as  lessee  of  the  soil 
on  which  the  house  stood,  the  re- 
moval of  which  was  one  of  the 
trespasses  alleged.    (£2.) 


COPYRIGHT. 

1.  The  onauthorized  reproduction 
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cannot  make  an  order  requiring  a 
party  to  show  cause  why  an  appli- 
plication  should  not  be  granted 
which  is  returnable  in  less  than 
eight  days  at  a  special  term  of  the 
supreme  court.  {People  ez  rel. 
Brown  agt  Supervieare  qfEefrkMMT 
€b.,  ante,  342.) 


COURTS. 

L  Proceedings  for  the  appointment 
of  a  committee  of  a  lunatic — ^what 
alle^tion,  as  to  his  unsoundness  of 
mixm,  will  confer  jurisdiction  upon 
the  county  court — ^what  constitutes 
unsoundness  of  mind — right  of  the 
county  court  to  direct  that  the  issue 
of  fact  be  tried  before  a  jury  in  that 
court.  (See  Jaokeon  agt  Jackeon, 
87  Bun,  806.) 

S.  Duty  of  the  court  to  determine  an 
equitable  action,  where  a  temporary 
injunction  has  been  granted  and  an 


issue  joined  therein,  although  the 
matter  in  dispute  has  been  decided 
by  the  lapse  of  time — when  the 
court  should  determine  the  case 
simply  for  the  purpose  of  settling 
the  nghts  of  the  parties  to  costs. 
(See  EbU^  agt  McMafum,  37  Hun, 
212.) 


CRBIINAL  PRACTICE. 

1.  Where  the  court  assigns  counsel  to 
defend  a  prisoner,  the  counsel's 
claim  for  his  services  is  not  a  legal 
charge  against  the  county.  {Ths 
People  ex  rel.  Brown  agt.  Board  qf 
Supervieore,  ante,  1.)  , 

2.  The  defense  of  poor  prisoners^ 
upon  assignment  by  the  court,  is 
one  of  the  duties  contemplated  by 
the  lawer's  oath  of  office,  which  he 
impliedly  assumes  in  accepting  the 
privilege  of  practicing  law.    (IdJ) 

8.  A  claim  for  services  rendered  by 
an  sssigned  counsel,  is  not  a  char^ 
against  the  coimty^,  because  there  is 
no  statute  directing  or  authorizmg 
the  court  to  assign  coimsel  to  de- 
fend prisoners,  or  provicting  any 
compensation  or  prescribing  any 
mode  of  payment  for  such  service. 
(Id,) 

4.  Section  808  of  the  Code  of  Crimi- 
nal Procedure  has  not  changed  the 
law  in  this  respect    (fit.) 


CRIMINAL  TRIAL. 

See  EvmBNCB. 

People  agt.  Murphy,  ante,  400. 


DAMAGES. 

1.  In  an  action  for  the  conversion  of 
certain  stocks  taken  by  the  defend- 
ant as  collateral  security  and  wrong- 
fully sold  and  converted,  the  plain- 
tiff is  not  entitled  to  recover  the 
highest  price  of  the  stocks  between 
the  time  of  the  conversion  and  the 
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day  of  the  trial   (Wright  fi^.  Bank 
if  tiU  Metropolis,  ante,  204.) 

Sl  The  true. rule  of  damages  is  their 
highest  market  value  between  the 
date  of  the  oonversion  and  a  reoMn- 
able  Ume,    (fit,) 

8.  What  is  a  rtfoMTM^tfuiM,  is  a  ques- 
tion of  fact  for  the  jury.    (Id.) 

4  If  the  plaintiff,  within  a  reasona- 
ble time  after  knowledge  of  the  con- 
version of  her  stocks,  had  gone  into 
the  market  and  purchased  an  equiv- 
alent of  the  stock  converted  by  the 
defendant,  the  price  she  would  have 
paid  would  have  been  the  true  meaa- 
ure  of  damages,   (fit.) 

5.  Wliere  she  voluntarily  omits  to  buy 
back  her  stocKs  she,  bv  her  omis- 
sion, takes  upon  herself  the  hazard 
of  the  fluctuations  of  the  market,  and 
ahe  will  not  be  permitted  to  visit 
uxx>n  defendant  losses  sustained  by 
her  omission.    ij[d.) 


DEBT. 

1.  The  transfer  of  accounts  against 
third  parties,  as  security  for  an  in- 
debtedness of  the  assignor  to  the 
assignee,  does  not  extend  the  time 
of  payment  of  the  orinnal  debt, 
unless  it  is  so  agreed.  {Wheel&r  ^ 
al.  agt.  JoMB,  ante,  478.) 

2.'  To  make  the  taking  of  collateral 
security  extend  the  time  of  pay- 
ment of  the  indebtedness  secured, 
there  mast  be  either  a  positive 
agreement  to  that  effect  or  the  cir- 
cumstances must  show  that  such 
was  in  fact  the  intention  of  the 
parties.    {Id.) 

8.  Mere  neglect  on  the  part  of  a  cred- 
itor to  collect  securities  held  by  him 
as  collateral  security  to  a  debt  will 
not  release  the  debtJ)r     (Id.) 


DEFAULT. 

1.  On  a  motion  to  open  a  default  an 
atfidavit  of  merits  is  not  always 
sufficient.  ( Cooper  db  Company  agt 
Findlay,  ante,  468.) 

2.  An  absolute  refusal  to  open  an  in- 
quest may  be  justified,    ild,) 

8.  The  party  moving  to  open  the  de- 
fault must  state  the  grounds  of  his 
motion  clearly,  and  under  certain 
circumstances  must  meet  the  oppos- 
ing affidavit    (Jd.) 


DEPOSrriOK  BEFORE  TRIAL. 

1.  Section  870  of  the  Code  of  Civil 
Procedure,  authorizes  an  order  for 
the  examination  of  a  person  against 
whom  an  action  is  about  to  be 
brought,  upon  the  application  of 
the  person  who  is  about  to  bring 
such  action,  but  before  it  has  been 
actually  commenced.  (Merchantt^ 
I^ationM  Bank  agt  Shiehan,  ante, 
248.) 


DISCONTmUANCB. 

Where  an  action  was  begun  in  the 
court  of  common  pleas  by  plaintiff 
as  ancillary  administrator  of  a  lu- 
natic, against  the  committee  of  such 
lunatic  for  an  accounting,  and  be- 
fore trial  entered  an  ex  purte  order 
of  discontinuance  on  payment  of 
costs,  which  was  vacated  by  the 
court,  and  a  motion  to  discontinue 
also  denied,  on  the  ground  that  the 
plaintiif  intended  to  commence  an 
action  in  the  supreme  court,  and 
would  harass  defendant: 

HeUl,  error;  that,  ordinarily,  a 
suitor  has  a  right  to  discontinue 
any  action  or  proceeding  com- 
menced by  him,  and  his  reasons 
for  so  doing  are  of  no  concern  to 
the  court.  {In  re  Butler  agt.  JwrviB, 
Jr.,  ante,  509.) 
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DISCOVERY. 

1.  A  plaintifP  cannot  comi)el  the  dis- 
covery of  correspondence  in  pos- 
session of  the  defendant,  for  the 
mere  purpose  of  ascertaining  in  ad- 
vance of  the  trial,  whether  such 
correspondence  proves  a  modiUca- 
tion  of  contract  pleaded  by  the  de- 
fendant and  relied  on  by  him  as  a 
defense  to  the  action.  (JarM9  agt. 
Ooxe,  ante,  86.) 


DISTRICT  ATTORNEY. 

1.  Subpoena  issued  by  district  attor- 
ney IS  not  a  **  process  or  order  law- 
fully issued  or  made "  by  a  court 
of  record  within  the  meaning  of  the 
statute  defining  and  punishing 
criminal  contempts.  (See  Sherwin 
Bgt.  People,  100  Jf.  T,,  851.) 


DISTRICT  COURTS. 

1.  The  statutory  interpleader,  which 
is  not  in  the  nature  of  a  suit  in 
equity,  but  a  remedy  designed  for 
use  in  common  law  courts,  is  a 
measure  of  relief  to  which  suitors 
in  a  district  court  in  the  city  of 
New  York  may  resort  {MoJElroy 
agt  Boer,  ante,  840.) 

9.  In  the  district  courts,  after  the  or- 
der of  interpleader  is  made,  a  copy 
of  the  order  and  a  copy  of  the  com- 
plaint, drawn  in  conformity  with 
the  suggestion  made  in  Moaka  Van 
Santvams  Pleadings,  should  be 
served  upon  the  party  brought  in 
by  the  mterpleader.  The  order 
should  require  him  to  appear  and 
answer  the  complaint  in  the  same 
time  that  a  defendant  is  required 
to  answer  a  summons,  and  should 
provide  that  the  money  in  court 
shall  be  paid  to  the  plaintiff  in 
case  of  the  failure  to  appear  and 
answer  of  the  party  interpleaded. 
{Id.) 

i.  If  the  party  appear  and  answer, 
ttie  issue  raised  may  be  tried  by 


the  court,  unless  a  lury  be  demand- 
ed at  the  time  of  the  joinder  of 
issue.  Upon  the  entry  of  judg- 
ment the  money  must  l>e  paid  to 
the  prevailing  party,  unless  an  im- 
dertaklng  sufficient  to  stay  proceed- 
ings be  given,  and  costs  should  be 
awarded  against  the  losing  party. 

(i3.) 

DIVORCE. 

1.  Where  defendant,  a  resident  of 
Canada,  was  married  in  1844  to  K. 
in  this  state,  and  lived  with  him 
until  1860,  when  she  returned  to 
Canada,  and  he  went  to  Ohio  and 
there  obtained  a  divorce  for  deser- 
tion. A  copy  of  the  summons  was 
sent  to  her  by  maU,  and  she  was 
present  at  the  taking  of  the  deposi- 
tion, but  took  no  part  in  it.  She  af- 
terwards married  plaintiff,  he  know- 
ing the  fact  of  her  former  marria^, 
and  he  now  asks  a  divorce  on  me 

gt)und  that  she  had  a  husband  Uv- 
g  at  the  time  of  her  marriage. 
Held,  that  the  divorce  obtained 
in  Ohio  was  without  jurisdiction, 
and  so  null  and  void,  as  was  also 
the  marriage  in  this  state,  and  the 
divorce  should  be  eranted  (Dan- 
FOBT,  MiLLBR  and  Finch,  JJ.,  dis- 
eentmg),  (ODea  agt.  QDea,  ante^ 
271.) 

DURESS. 

1.  The  constraint  and  duress  which 
has  generally  availed  to  impeach  a 
contract,  even  as  to  transactions 
between  husband  and  wife,  has  pro- 
ceeded from  actual  violence  or  well 
grounded  fear  of  personal  injury. 
An  assent  obtained  through  such 
means  is  regarded  as  neither  freely 
or  voluntarily  given,  and  as  creat- 
ing no  valid  obligation.  ( Wallaeh 
agt.  Boexter,  ante,  825.) 

2.  Where  the  evidence  showed  that 
the  defendant  executed  the  mort- 
gage, through  the  persuasion  of  her 
husband,  and  for  his  benefit,  and 
through  threats  on  his  part  that  if 
she  did  not  do  so,  **  he  would  come 
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in  and  go  out  of  the  house  ai  he 
ploEund,  and  would  "stay  away 
from  her  at  nif ht8,  and  would 
wMUiold  speech  from  her  " : 

£bM,  that  although  these  threats 
may  have  constitute  the  chief  rea- 
sons why  she  executed  the  mort- 
gage, yet  as  in  the  end  she  consented 
to  do  so,  and  did  sign  the  papers 
▼oluntarily,  there  wsjb  no  duress  or 
illegal  constraint  exercised  suffi- 
cient to  impeach  the  mortgage  in 
the  hands  of  an  innocent  lender  of 
money  within  the  meaning  of  those 
terras,  as  understood  in  the  courts. 

t.  Upon  the  application  of  plalntifF, 
proceedings  for  the  foreclosure  of 
a  mortgage  were  stayed,  the  plaint- 
tUf,  although  not  a  party  to  the 
mortgage,  but  liable  on  the  bond, 
undenting  to  psy  the  same  by 
a  certain  day.  ^Before  the  day 
named  he  procured  a  person  to 
take  an  assignment  of  the  mort- 
gage. The  defendants,  the  attor- 
neys of  the  mortgagees,  agreed  to 
have  the  mortgage  assigned,  the 
plaintiff  to  pay  toe  costs  and  ex- 
penses of  the  foreclosure  suit  The 
defendants  included  in  such  costs 
and  expenses  an  item  of  two  and 
one-hall  per  cent,  amounting  to 
$187.60,  in  the  nature  of  an  anow- 
an6e,  which  plaintiff  disputed,  and 
it  was  reduced  by  defendants  to 
$100,  to  which  they  claimed  to  be 
entitled,  which  latter  sum  was  paid 
by  the  plaintiff,  he,  however,  at  the 
time  protesting  that  it  was  illegally 
and  wrongfully  exacted.  In  an  ac- 
tion brought  to  recover  back  the 
sum  so  paid: 

Beldf  that  it  could  not  be  recov- 
ered back,  as  paid  under  duress. 
(fiUm  agt.  WaUi9,  anU,  825.) 


EJECTMENT. 

1.  As  to  who  is  the  "actual  occu- 
pant" of  premises  at  the  com- 
mencement of  an  action  for  eject- 
ment, and  so  a  proper  defendant  (2 
J2.  8.,  804,  tec.  4,  neu>  Code  of  Civil 


Prooedii/r$,  mo.  1609),  is  a  questioii 
of  fact  for  the  jury;  and  when  the 
title  was  in  the  wife  they  might 
properly  find  that  she  was  tne  **  act- 
ual occupant,"  even  though  her 
husband  cultivated  the  soil,  Ac. 
(RAPAiiiiO  and  Eabl,  JJ.,  dissent). 
(Martin  agt.  Sector,  ante,  861.) 


EVIDENGB. 

1.  In  a  replevin  action  brought  by  a 
vendor  against  an  attaching  officer 
of  a  fraudulent  vendee,  it  is  compe- 
tent to  show  the  fact  that,  shoithr 
after  the  purchase,  the  vendee  made 
a  general  assignment  for  the  benefit 
oicreditors.  The  recitals  contained 
in  it  are  not,  however,  competent 
evidence.  (Qreen  agt  Boea,  cmte, 
29.) 

2.  In  such  a  case,  the  schedule  and 
inventory  made  by  the  assignor, 
subsequent  to  the  assignment  and 
pursuant  to  the  statute,  are  not  ad- 
missible evidence.  The  invehtorv 
would  not  tend,  as  against  the  om- 
oer,  to  establish  the  assignor's  lia- 
bilities,   (Id.) 

8.  In  an  action  for  defamation  of 
character  when  general  damages 
only  are  claimed,  it  is  not  compe- 
tent for  the  plaintiff  to  show^  that, 
by  reason  of  the  defamatory  matter, 
he  was  less  esteemed  by  a  particular 
person.  {Orosleyeigi.  CM,  ante,  87.) 

4.  A  question  is  not  competent,  on 
cross-examination,  which  does  not 
relate  to  any  matter  inquired  into 


in  chief. 


uiy 
(fd. 


6.  When  the  trial  judge  is  dissatisfied 
with  the  verdict,  and  sets  it  aside 
for  reasons  which  he  deems  suffi- 
cient :  on  appeal,  the  burden  is  on 
the  api^llant  to  show  that  the  order 
appealed  from  was  erroneous.  (Id.) 

6.  In  an  action  brought  by  an  execu- 
tor to  recover  property  of  the  de- 
ceased from  persons  claiming  to 
own  it  by  virtue  of  a  gift  from  the 
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testator,  declaratioiifl  of  the  de- 
ceased, inooxisistent  with  such  claim, 
being  aelf-servliig,  and  not  con- 
temporaneous with  the  transaction, 
are  inadmissible  in  favor  of  the 
executor.  {Miles  ei  al.  agt.  Saekett, 
onto,  145.) 

7.  Where  the  prisoner,  the  night  be- 
fore, fired  one  barrel  of  his  revolver 
in  his  saloon,  leaving  three  barrels 
loaded,  and  just  before  committing 
the  crime  said:  "  Tou  or  me  going 
to  die;"  it  is  sufficient  to  Justi^  the 
Jmy  ID  finding  that  the  murder  was 
dehberate  and  premeditated;  and 
whether  the  previous  firing  was  in- 
tended to  empty  the  revolver  or  to 
test  it  is  a  ques'tion  of  fact  for  the 
Imy.    {Beople  agt.  Kidman,  <Mte, 

8.  Where  a  physldan  is  selected  by 
the  public  prosecutor,  and  sent  by 
him  to  a  prisoner  after  a  crime  has 
been  committed,  and  she  accepts 
his  services  in  a  professional  char- 
acter, disclosures  made  by  her  to 
him  are  privileged  communications, 
and  this  rule  applies  to  all  actions, 
civil  or  criminal.  {Feople  agt. 
Murphy,  ante,  469.) 

9.  The  opinion  of  such  physician  as 
to  whether  an  abortion  has  been 
committed,  founded  partly  on  such 
statements,  is  also  inadmissible. 
(Id.) 

10.  Although  the  prisoner  was  a  party 
to  the  crime  (abortion)  and  rela- 
tively to  it  was  an  accomplice  of 
the  accused,  aud,  so  to  speak,  a  co- 
conspirator with  him,  yet  her  de- 
clarations, narrative  of  a  past  occur- 
rence, and  constituting  no  part  of 
tlie  rei  gesta,  were  not  admissible. 

(Id.) 

11.  Ancient  corporate  deed — what  is 
admissible  as — pn'sumptions  iis  to 
its  seal;  as  to  tlu*  appo  ntmont  and 
power  of  an  oilirer  of  the  (■()rix>ra- 
tion — fonn  of  atrkiiowhnlirnn.'nt  by 
a  corporation  —  wliat  sa.licienl  to 
authorize  the  recDrtlin^;  of  a  deed — 


what  instrument  is  sufficient  to  sap- 
port  a  claim  of  title  upon  which  to 
found  an  adverse  possession — a  gen- 
eral objection  taken  at  the  trial  can- 
not be  sustained  on  appeal  by  a 
specific  one.  {Mfopes  agt.  Auburn 
Wai^Win'kt  6b.,  87  Btm,  668.) 

12.  When  oral  testimony  will  not  be 
admitted  to  contradict  a  written 
agreement    (InL) 

18.  A  defendant  cannot  be  convicted 
upon  his  confession  alone — Ckxle  of 
Criminal  Procedure,  sec.  395.  (A^ 
pU  agt.  KeUy,  87  Hun,  160.) 

14.  A  party  reading  part  of  the  evl- 
denoe  given  on  a  former  trial  can- 
not be  compelled  to  read  the  whole 
of  it  {Ptirmenter  agt  A,  ff.  T, 
a/ndW.  B.  B,  Oo.^  VJHun,  854.) 

16.  Testimony  as  to  the  acts  and  com- 
plaints of  one  suffering  from  physi- 
cal injuries — when  it  is  admissible 
if  the  party  himself  cannot  appear 
to  testify.  (Ik  LoTig  SLgi.  D,  £,  mnd 
W.B.JtL  do.,  87  Hun,  ddS.) 

16.  Testimony  as  to  the  genuineness 
of  the  signature  of  a  deceased  per- 
son— when  inadmissible  under  sec- 
tion 829  of  the  Code  of  Civil  Pro- 
cedure. (Qa/ney  agt  Owent,  87 
Hwn,  498.) 

17.  Res  adjudicata — the  party  seek- 
ing to  avoid  it  must  show  that  the 
issue  in  question  was  not  decided 
— how  the  grounds  of  the  former 
decision  should  be  proved.  (8m 
Dear  agt  Bead,  87  Hun,  594.) 

18.  Rape— what  evidence  will  justify 
a  conviction  of  it— proof  that  com- 
plaint was  made  after  the  offense, 
by  the  prosecutrix — the  name  of 
the  person  accused  by  her  cannot 
be  given.  {See  People  ngi,  Clonwns, 
87  Hun,  580.) 

19.  Transaction  with  a  deceased  per- 
son— what  testimony  does  not  re- 
late thereto  within  the  meaning  of 
section  829  of  the  Code  of  CMl 
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Piooidiiie.  (£b$  BanUoga  OswUy 
Btmk  ac^t.  Lnek,  87  ^im,  886.) 

When  «DL  94SSD%  cannot  testify  aa 
to  sanrioea  rendered  to  a  deceased 
arinoipal  or  tibe  non-paTment  there- 
for— Coda  Civil  Procedure,  sec. 
829.  (8m  Ltrche  agt  BraAtir,  87 
Am,  880.) 

L  Wlian  a  party  mav  taatify  to  an 
extrinsic  fact,  which  majr  tend  to 
abow  that  he  has  not  haa  a  certain 
personal  transaction  with  a  de- 
ceased person— Ck>de  of  Civil  Pro- 
oedure,  sec.  829.  {8e§  McKenna 
BgL  Bolg0r,  87  Bun,  526.) 

I.  When  a  party  cannot  testij^  as  to 
the  addrsas  on  a  package  sent  by 
ezpraai  to  a  deceased  person — Code 
of  avil  Procedure,  sec.  898.  {See 
Bkiart  agt  FMUreon,  87  Sun,  118,) 


86.  Whan  notloa  to  a  corporation 
may  be  inferred  from  a  notioe  given 
to  its  tnutees.  (See  Wirme  agt 
UUUr  Oo,  8a/o,  IntUtution,  Vt  Bun, 
848.) 

84.  What  admissible  to  establish 
fraudulent  representations  under 
wliich  a  consent  of  a  woman  to 
marry  was  obtained.  {See  Moot 
a^.  Moot,  37  Bun,  288,) 

86.  Larceny — procuring  ^ods  by 
false  representations — evidence  as 
to  the  intent  with  which  the  act 
was  committed  —  when  the  sched- 
ules of  an  assignee  are  inadmissible 
as  against  the  assignor.  {See  People 
agt.  Moore,  87  Bun,  84.) 

86.  Taxation  and  retaxation  of  costs 
— admissibility  of  evidence  upon 
the  hearing — mode  of  reviewing 
the  taxation  at  special  term.  {See 
Oroel^  agt.  (Mb,  87  Bun,  271.) 


EXAMINATION  OF  PARTIES 
BEFORE  TRIAL. 

1.  The  recorder  of  the  city  of  Water- 
tofwn  haa  power,  and  may  malLe  an 
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order,  for  the  examination  of  a  de- 
fendant under  sections  872  and  SIZ 
of  the  Code  of  Civil  Procedure. 
(fiaboock  agt.  BaUton,  ante,  260.) 

8.  Where  the  complaint  is  on  a  prom- 
issory^ note  and  no  answer  has  been 
put  in,  and  it  is  sought  to  examine 
the  defendant  as  to  the  considera- 
tion of  the  note,  the  plaintiil  should 
show  a  reasonable  expectation  on 
his  part  that  the  consideration  is  to 
be  denied,  to  entitle  him  to  the 
order.  CEjome  agt.  Clarke,  ante, 
270.) 

8.  Under  section  870  of  the  Code  of 
Civil  Procedure  an  order  may  be 
granted  to  the  plaintill  for  the  piur- 
pose  of  examining  a  person  against 
whom  he  proposes  to  bring  an  ac- 
tion, but  the  granting  of  such  order 
is  entirely  in  the  dScretion  of  the 
court.  (Merchante*  Nat,  Bank  of 
New  York  agt.  Sheelutn,  ante,  450.) 


EXCEPTION. 

1.  An  appeal  from  a  Judgment  en- 
tered on  a  verdict  must  be  deter- 
mined solely  upon  exceptions  taken 
on  the  trial.  {Third  Ave.  R,  K  Co. 
agt.  Ebling,  100  N.  T,,  98.) 

8.  An  exception  can  be  taken  only  to 
a  ruling  bv  the  trial  court  upon  a 
question  of  law.    {Id) 

8.  Where  there  is  no  exception  to  a 
ruling  of  the  court  as  to  the  suffi- 
ciency of  the  endence  to  establish 
a  fact  in  issue  and  the  defeated 
party  desires  to  move  for  a  new 
trial,  he  must  do  so  in  the  first  in- 
stance before  the  trial  court  or  at 
special  term.  {Code  of  Civ.  Pro,, 
eece.  999,  1002.)    {Id.) 

4.  Not  having  done  this,  no  question 
affecting  the  merits  or  the  sutfi- 
ciency  of  the  evidence  to  support 
the  verdict  may  be  raised  at  general 
term.    {Id.) 

6.  An  exception  to  the  admission  of^ 
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evidenoe  may  only  be  taken  when 
it  is  received  against  the  parties'  ob- 
jection.   (Id.) 

6.  Errors  upjon  a  criminal  trial  can  be 
made  available  in  this  court  onlv 
bv  exception  duly  taken  on  the  trial. 
This  rule  is  not  changed  b^r  the  pro- 
vision of  the  Code  of  Criminal  Pro- 
cedure {see.  627),  authorizing  the 
supreme  court  on  appeal  in  a  crim- 
inal action  to  grant  a  new  trial 
where  the  Judgment  is  agsinst  evi- 
dence or  (Law,  although  no  excep- 
tions were  taken  on  the  tri^. 
(People  agt.  Ouidici,  100  JT.  F.,  503.) 

7.  A  eeneral  exception  to  a  portion  of 
a  Imarge  is  of  no  avail,  unless  all 
of  the  propositions  laid  down 
therein  are  erroneous.    (Id,) 

EXCISE  LAW. 

1.  The  fact  that  a  building  Is  used 
during  some  part  of  the  time  as  a 
place  of  public  amusement,  affords 
of  itself  no  valid  ground  for  the 
refusal  by  the  board  of  excise  of 
an  excise  license.  (People  ex  rel, 
Oillan  agt.  Haitghton,  ante,  185.) 


EXECUTORS  AND  ADMINIS- 
TRATORS. 

1.  In  construing  a  will  whose  provi- 
sions are  fully  set  forth  infra  ; 

Hdd,  that  the  testator^s  widow 
was  G^ven  a  life  estate  simply,  with 
power  to  receive  and  enjoy  only  the 
interest  and  income  ojf  the  princi- 
pal, which  at  her  death  was  to  go 
to  the  testator's  children. 

ndd,  also,  that  under  the  cir- 
cumbtances  here  disclosed,  the  con- 
duct of  the  executor  in  turning 
over  the  entire  estate  to  tlie  testa- 
tor's widow  for  her  own  use  and 
enjoyment,  without  exacting  from 
her  any  security  for  the  protection 
of  the  interests  of  tlie  remaiiuier- 
man,  was  such  wasteful  and  im- 
provident management  of  the  es- 
tate to  demonstrate  the  unlltuess  of 


each  executors  for  the  due  «dm!nW» 
tration  of  their  trust,  and  to  juatiiy 
the  revocation  of  their  letters. 

i)  eMme^  that  although  the  gen- 
eral practice  is  to  defer  the  deter- 
mination of  an  application  for  the 
revocation  of  testamentary  letters 
pending  accounting  prooeeilings, 
until  such  proceedings  have  termi- 
nated, yet  under  certain  circiun- 
stances  executors  may  be  removed 
during  the  pendency  of  such  pro- 
ceedings. (Mt'tter  qf  H^mbacktr, 
deceaeed,  ante,  81.) 

3.  Where  an  executor  has  finally  ac- 
counted before  the  surrogate,  the 
heirs  and  legatees  of  the  dect^ased 
(the  plaintiiTs  assignor  bHni?  one 
of  them)  having  executed  a  general 
release  to  the  executor,  and  there- 
upon a  decree  having  been  entered 
Judicially  settling  his  accounts  and 
discharging  him  as  such  executor: 

Held,  that  the  executor,  having 
accounted  before  the  surrogate, 
could  not,  until  his  accounts  so 
rendered  were  impeached,  be  re- 
quired to  account  lurther: 

Held,  further,  that  the  burden  of 
impeaching  the  accounts  rendered, 
and  of  showing  that  the  defend- 
ant, as  executor,  &c.,  then  had  in 
his  hands  money  or  property  of  the 
estate  not  accountea  for  is  on  the 
plaintiff,  and  until  that  burden  is 
met  and  an  Interlocutoir  judg- 
ment  is  rendered  in  the  plaintiff's 
favor  on  that  issue,  the  executor 
cannot  properly  be  required  to  ac- 
count for  any  purpose.  The  im- 
peaching facts  are  to  be  proved  by 
the  same  species  of  evidence  as  any 
other  fact  (^Moffat  agt.  Moffat, 
ante,  166.) 

8.  The  defendant  can  be  called  as  a 
witness  by  plaintiff  and  compelled 
to  testif  \  as  to  wheth^  r  he  had  any 
property  in  his  hands  as  executor. 
&c..  not  embraced  iu  his  accounts 
rendeied.  and  to  specify  the  prop* 
orty;  imt  he  cannot  be  compelled 
to  render  an  account  for  the  pur- 
pose '  f  furuishiug  evidenoe  in  (he 
plaintiff's  behalf,  upon  the  prlmarx 
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iflme  whether  he  is  liable  to  ao- 
cottot.    ild.) 

^  Ifbether,  upon  interlocutory  Judg- 
naeiii  being  rendered  against  the 
czecator  upon  that  issue,  he  can 
be  compelled  to  account  generally, 
or  only  in  respeol  to  matters  not 
embrsoed  in  his  accounts  before 
the  surrogate,  q%imr»     (Id,) 

5.  The  surrogate's  court  has  Jurisdic- 
tion to  determine  whether  the  de- 
mand of  a  creditor,  claimed  by  an 
executor  or  administrator  to  be 
barred  by  section  1822  of  the  Code 
of  Ciyil  Procedure,  has,  in  fact, 
been  **  disputed  or  rejected  "  within 
the  meaning  of  that  section.  (Estate 
cf  Langet  ante,  162.) 

"6.  The  mere  appeaiance  of  an  interest 
is  ordinarily  sufficient  to  justify  an 
order  for  an  accounting  by  an  ad- 
ministrator (1  Bradf.,  24).  The 
surrogate  hss  no  furisdiction  to  de- 
termine the  validity  of  a  release, 
and  where  its  invalioity  is  sworn  to 
will  direct  an  accounting.  An  ac- 
counting has  been  ordered  at  the 
instance  of  a  residuaxy  legatee  who 
had  given  a  release  to  the  executor 
(25  N.  r.,  142).  (Estate  of  Buffy^ 
deeeassd,  ante,  240.) 

7.  Where  the  defendant,  who  was  a 
foreign  administrator,  was  sued 
upon  the  guaranty  of  a  bond,  made 
by  his  intestate,  and  the  complaint 
averred  assets  within  the  jurisdic- 
tion of  this  court,  and  an  effort  by 
the  administrator  to  withdraw  them 
from  the  state,  and  the  relief  prayed 
was  a  moneyed  judgment,  an*  in- 
junction restraining  defendant  from 
receiving,  taking  possession  of,  or 
collecting  such  assets  and  for  an  ac- 
couutine.  On  demurrer,  alleging 
no  juriNUiction  in  the  court  of  either 
the  person  or  subject  of  the  action: 
luld,  that  the  demurrer  was  well 
taken,  as  this  court  has  no  jurisdic- 
doft  of  the  person  of  the  defendant 
M  an  admlnlBtrator,  because  he  was 
appointed  (n  a  foreign  state.  (Hfin- 
hhuun  agt,  P^me,  ante,  328.) 


8.  In  order  to  justify  under  section 
2685  or  section  2882  of  the  Code  of 
Civil  Procedure  the  revocation  of 
letters  of  administration  or  letters 
of  guardianship  uix)n  the  ground 
that  such  letters  were  obtained  by 
a  ''false  suggestion  of  a  material 
fact,"  it  must  appear  that  such  false 
suggestion  was  made  to  the  tribunal 
by  which  such  letters  were  granted. 
(Estate  of  Com,  deceased,  ante,  857.) 

9.  Where  executors  are  also  trustees, 
thev  are  entitled  to  commissions  in 
both  capacities,  where  the  will  con- 
templates a  severance  of  duties,  and 
a  point  of  time  at  which  those  of 
the  executor  would  be  ended  and 
those  of  the  trustees  begin,  but 
where  a  portion  of  the  trust  estates 
consists  of  real  property,  the  com- 
missions should  not  be  computed 
upon  the  value  of  the  real  estate 
subject  to  the  trust,  but  only  upon 
sums  of  money,  or  other  equiva- 
lent, received  and  paid  out.  ( Wa^- 
sto/agt  Loy>err6,  28  Barb.,  209, 
overruled.)  (Phamx  agt.  Livings- 
ton, ante,  400.) 


EXECUTION 

1.  The  plaintiff  issued  execution  on 
judgment  aeainst  defendant,  and 
the  sheriff  demanded  payment  of 
the  execution.  Then  defendant 
made  a  general  assignment,  and 
thereafter  the  execution  was  re- 
turned unsatisfied,  and  a  receiver 
was  appointed  on  supplementary 
proce*edings: 

Held,  tlmt  the  judgment  and  exe- 
cution and  the  demand  of  payment 
under  the  execution  in  its  li^-time 
did  not  create  a  lien  which  can  be 
enforced  under  sections  2486-2447 
of  the  Code.  (Abeel  et  al.  agt.  And- 
erson, ante,  489.) 

2.  An  execution  against  the  person  of 
llie  defendant  recited  tliat  it  was 
issued  upon  a  judgment  recovered 
in  the  supreme  court,  in  the  city 
and  county  of  New  York,  for  fraud 
and  the  conversion  and  fraudulent 
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disposition  of  property.  It  stated 
that  the  ludgment  had  been  dock- 
eted in  the  office  of  the  derk  of  the 
county  of  New  York,  and  that  an 
execution  had  been  issued  thereon 
to  the  sheriff  of  the  county  of  Kinj^, 
where  the  defendant  resided,  which 
had  been  returned  unsatisfied.  Held, 
that  these  recitals  were  sufficient  to 
sustain  a  direction  for  the  sheriff  to 
arrest  the  defendant.  That  it  was 
not  necessary  that  it  should  be  stated 
in  the  execution  that  the  judgment 
had  been  docketed  in  the  office  of 
the  clerk  of  the  county  of  Kings. 
Nor  was  it  necessary  that  an  execo- 
tion  against  the  property  of  the  de- 
fendant should  have  been  preyioua- 
ly  issued  to  the  sheriff  of  the  county 
of  New  York.  (aSheatigLKohn, 
88  Hun,  140.) 

8.  An  affidavit  used  to  obtain  an  order, 
as  provided  in  section  2436  of  the 
Code  of  Civil  Procedure,  requiring 
a  jud^ent  debtor  to  appear  and  \Z 
examined  as  to  property  alleged  to 
be  held  by  him,  which  he  unjustly 
refuses  to  apply  towards  the  satis- 
faction of  the  judgment,  is  defec- 
tive if  it  fails  to  show  that  the  exe- 
cution was  issued  within  the  five 
years  allowed  by  section  1375  of  the 
said  Code,  or,  if  after  the  expiration 
of  five  years,  that  an  execution  had 
been  issued  within  that  time  or  that 
the  present  execution  was  issued 
pursuant  to  the  order  of  the  court 
granted  under  section  1877  of  the 
said  Code.  (HuUon  agt.  Weld,  88 
Hun,  142.) 

4.  Such  affidavit  Is  also  defective  if  It 
fails  to  state  that  a  demand  for  the 
application  of  the  property  to  the 
payment  of  the  judgment  has  been 
made  upon,  and  refused  by  the 
judgment-debtor.    (Id.) 


GENERAL  TERM. 

1.  It  is  not  esscntini  to  tlie  validity 
of  an  onier  of  tlic  p'lieral  term 
allowing  an  apju'.-il  t-^  Uii^  court,  in 
the  cases  whenlii  an  :.-    ual  is  not 


permitted  except  when  so  ordered, 
that  the  general  term  making  the 
order  shafl  be  composed  of  the  same 
judges  who  constituted  the  general 
term  which  decided  the  case.  The 
only  restriction  upon  the  power  of 
the  general  term  to  make  the  order 
is  that  it  shall  be  "  made  at  the 

Seneral  term  which  rendered  the 
etermination  or  at  the  next  general 
tenn  after  judgment  is  entered 
thereupon."  (Code  qf  Civ.  Pro. ,  see, 
191,  «mM.  2  and  8.)  (Third  Ave. 
KB.  Co. 9^ EbUng,  100 .Y. T., 98.) 


GUARDIAN. 

1.  Upon  an  application  for  an  appoint- 
ment of  a  goardian  of  an  infant, 
the  surrogate  has  authority  to  di- 
rect tliat  access  to  the  infant  shall 
be  allowed  by  the  guardian  whea 
appointed,  to  such  persons  as  the 
surrogate  mav  designate.  (Matter 
qf  Derickecm  Minon,  ante,  81.) 

3.  Where  an  infant  would  be  entitled, 
but  for  his  infancy,  to  letters  of 
administration  with  the  will  an- 
nexed, the  guardian  of  such  infant 
is  entitled  to  letters  unless  disquali- 
fied for  some  cause  specified  in  the 
statute.  (Estate  of  Blank,  deceased, 
ante,  SB,) 

8.  In  order  to  justify  under  section 
2685  or  section  2882  of  the  Code  of 
Civil  Procedure,  the  revocation  of 
letters  of  administration  or  letters 
of  guardianship,  upon  the  ground 
that  such  Iett4?r8  were  obtained  by 
a  "false  suggestion  of  a  matcriiu 
fact,"  it  must  appear  that  such  false 
suggestion  was  made  to  the  tribunal 
by  which  such  letters  were  granted. 
(kstate  of  Com,  deceased,  ante,  857.) 

1.  A  general  guardian  cannot  sue  in 
his  own  name  to  rea)ver  any  per- 
sonal property  of  his  ward.  The 
action  must  be  bn)ught  in  the  name 
of  the  infant  by  means  of  the 
fi:uaixlian  (td  litem.  Code  of  Civil 
Procedure,  sees.  468-470,  472,  474, 
476.    {Buermuin  et  ai.  agt.  Th^ 
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HABEAS  CORPUS. 

1.  Under  the  provisions  of  the  Code 
of  Otvil  Procedure  in  reference  to 
the  writ  of  habecu  aorpus  (mc.  2081 
0t  seq,;  «m»  ahOy  timXiafr  provMam 
of  BtcUed  Statutes,  2  R.  8.  667,  9ee. 
is  et  seq.),  it  ifl  the  duty  of  the  court 
or  judge  issuing  the  writ,  upon  a 
hearing  on  return  thereto,  where  it 
api^ears  the  prisoner  is  held  in  cus- 
toQ^  under  a  Judgment  or  decree, 
to  mquire  into  the  jurisdiction  of 
the  tribunal  to  render  the  judgment 
or  decree,  and  to  discharge  the 
prisoner  where  it  appears  there  was 
a  lack  of  jurisdiction  over  the  per- 
son or  the  subject-matter.  {Peo]^ 
€x  rd.  agt  Warden,  dbe.,  100  JVl  T., 
20.)| 

HUSBAND  AND  WIFE. 

1.  The  constraint  and  dureas  which 
has  generally  availed  to  impeach  a 
contract,  even  as  to  transactions  be- 
tween husband  and  wife,  has  pro- 
ceeded from  actual  violence  or  well 
grounded  fear  of  personal  injury. 
An  assent  obtained  through  such 
means  is  regarded  as  neither  freely 
or  voluntarily  given,  and  as  creat- 
ing no  vidid  obligation.  ( WaUach 
agt.  Boext&r,  amte,  1»6.) 

Jl  Where  the  evidence  showed  that 
the  defendant  executed  the-mort- 
sage  through  the  persuasion  of  her 
husband,  and  for  his  benefit,  and 
tfarouffh  threats  on  his  part  that  if 
■be  dfi  not  so,  **  he  would  come  in 
lad  go  out  of  the  house  as  he 
pleased,"  and  would  ''stay  away 
nom  her  at  nights,  and  would  with- 
hold speech  from  her: " 

Mali,  that  although  these  threats 
may  have  constituted  the  chief 
icaeons  why  she  executed  the  mort- 
gafe,  yet  as  in  the  end  she  con- 
gented  to  do,  and  did  sign  the 
wMn  voluntarily,  there  was  no 
^OMi  or  illegal  constraint  exer- 


cised sufficient  to  impeach  the 
mortgage  in  the  hands  of  an  inno- 
cent lender  of  money  within  the 
meaning  of  those  terms,  as  oader- 
atood  in  the  courts.    {Id,) 


HIGHWAYS. 

1.  The  statute  governing  the  laying 
of  a  private  road  is  substantiaUy 
complied  with  where  in  the  appli- 
cation the  general  course  is  given 
as  easterly  or  westerly,  &c.,  and 
the  exact  course  and  distance  can 
be  determined  from  other  particu- 
lars in  the  application,  or  by  natural 
monuments  referred  to  therein;  the 
statute  does  not  require  that  the 
courses  shall  be  specified  in  the  ap- 
plication by  degrees  and  minut^ 
{Hatterlee  agt.  Winns,  ante,  867.) 

8.  The  order  laying  out  such  road  is 
fatally  defective  when  it  does  not 
follow  the  description  in  the  appli- 
cation, but  differs  essentially  from 
it,  unless  the  description  in  me  ap- 
plication is  deemed  to  be  incorpo- 
rated into  the  order.    (Id,) 

8.  Commissioners  of  highways  in  lad- 
ing out  a  private  road  have  no  dis- 
cretion as  to  where  they  will  lay  it, 
but  must  lay  it  out  as  describea  in 
the  application.    (Id,) 


DfPRISONIID  DEBTOR. 

1.  An  applicatian  for  the  discharge 
of  an  imprisoned  debtor  may  be 
made  in  the  court  out  of  which  the 
execution  is  issued.  (Jddtter  qfJb^ 
ing,  Jr,,  Se.,  ante,  286.) 

2l  The  power  of  the  old  sheriff  over 
prisoners  ceases  after  ten  days,  and 
the  new  one  has  no  power  unless 
they  are  assigned  to  him.     (Id.) 

8.  An  outgoing  sheriff  who  neglects 
to  deliver  over  a  prisoner  to  his 
successor  is  liable  to  the  plaintiff  in 
the  execution  as  for  an  escape.   (Id,) 
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4  Where,  on  an  application  to  dis- 
charge a  debtor  who  was  on  the 
Jail  UmitB,  it  appeared  from  the 
papers  that  more  than  ten  days 
Lad  expired  since  the  new  sheriff 
assumed  his  office,  and  yet  it  did  not 
appear  that  the  imprisoned  debtor 
had  been  assi^pied  to  him,  but  on 
the  contrary,  it  appeared  that  he 
was  in  the  custoay  of  the  late 
'sheriff: 

Held,  that  u  the  late  sheriff's  du- 
ties, powers  and  functions  (except 
those  specified  by  law)  had  ceased, 
it  cannot  be  said  that  the  defendant 
is  imprisoned,  especially  as  he  is  on 
the  jail  limits,  and  not  actually  con- 
fined: 

Held,  further,  that  the  court  could 
not  proceed  in  the  matter,  as  to  act 
on  this  petition  in  the  absence  of 

Sroof  that  the  prisoner  has  been 
uly  assigned  to  the  new  sheriff 
might  seriously  impair  the  rights 
of  the  execution  creditor  as  against 
the  late  sheriff  or  his  bondiunen. 
(Id,) 

6.  A  genera]  guardian  cannot  sue  in 
his  own  name  to  recover  any  per- 
sonal properly  of  his  ward.  The 
action  must  be  brought  in  the  name 
of  the  infant  by  means  of  a  guard- 
ian ad  mem.  Sections  468, 469, 470, 
472,  474,  476.  UBuermann  et  eU. 
itfrt.  The  New  York  Broduoe  Mc- 
mange  et  cU.,  ante,  898.) 


INDICTMENT. 

1.  Not  more  than  one  separate  and 
distinct  crime  can  be  charged  in  an 
indictment — Code  of  Criminal  Pro- 
cedure, section  278 — the  objection 
should  be  taken  by  a  demurrer — 
Code  of  Criminal  Procedure,  sec. 
828,  sub.  8 — and  is  waived  by  a 
plea  of  not  guilty — Code  of  Crimi- 
nal Procedure,  sees.  831,  464 — 
when  an  indictment  is  def ectiye  in 
failing  to  sidTiciently  identify  the 
property  taken — the  objection  is 
waiyed  if  not  taken  by  a  demurrer 
— so  also  as  to  a  failure  to  set  forili 


the  yalue  of  the  property  taken. 
{See  People  agt.  UpUm,  38  Am,  107.) 

2.  Power  of  the  court  to  direct  one  of 
aeyeral  persons,  iointly  indicted,  to 
be  tried  sepirately — when  evidence 
not  alleged  in  the  indictment  is  ad- 
missible in  support  of  the  charge 
of  fraud  there  made — when  evi- 
dence of  a  settlement  with  a  third 
person  is  not  admissible  in  favor  of 
the  party  indicted.  (See  People  agt. 
Clark,  88  Hun,  214.) 

8.  Larceny — what  constitutes  the 
crime  under  sections  528  and  581  of 
the  Penal  pode — sufficiency  of  the 
allegations  of  the  crime  in  the  in- 
dictment— ^what  allegations  are  re- 
reouired  as  to  tUe  jury  finding  the 
inoictment— duty  of  the  district 
attorney  to  elect  upon  which  count 
he  will  proceed.  (See  People  agt. 
Beaoeif,  88  Hun,  418.) 

4.  Variance  between  its  allegations 
and  the  proof— an  objection  must 
first  be  taken  at  the  trial — ^how  lar- 
ceny is  to  be  charged  under  sec- 
tion 528  of  the  Penal  Code — charge 
as  to  reasonable  doubtv  (See  PeopU 
agt.  Omger,  88  Hun,  500.) 


INFANT. 

• 

1.  Where  an  infant  would  be  entitied, 
but  for  his  infancy,  to  letters  of  ad- 
ministration with  the  will  annexed, 
the  guardian  of  such  infant  is  en- 
titled to  letters  unless  disqualified 
for  some  cause  specified  in  the  stat- 
ute. (Eetate  of  Blanck,  deceased, 
ante,  58.) 


INJUNCTION. 

1.  A  property  owner  has  the  absolute 
right  to  prevent,  by  injunction,  un- 
authorized trespassing  upon  hJa 
lands.  \PMt  et  al,  agt.  Phdan  et 
ffl,  ante,  188.) 

In  this  action,  brought  in  tiie  flfOt 
jiuiicial  district  to  have  a  oontmot». 
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entered  into  between  the  defendant 
oorpontioa  and  other  persons,  de- 
clared void,  and  to  restrain  the  de- 
fendant from  purchasing  the  prop- 
erty, assets  or  franchises  of  another 
wiirifnd  oompanv  at  a  sale,  npon 
the  foreclosure  of  a  mortgage  given 
thereon,  an  injunction  was  granted 
restraining  the  defendant  from  bid- 
ding at  such  aale,  accompanied 
with  an  order  to  show  cause  why 
ft  should  not  be  continued  during 
the  pendencnr  of  the  action.  The 
order  was  dated  November  Slst, 
and  was  made  returnable  at  a 
special  term  to  be  held  in  Syracuse 
on  November  28th.  It  required 
the  papers  to  be  served  on  or  before 
November  26th.'  On  November 
25th  the  defendant  moved,  &x  parte, 
at  a  general  term  of  the  supreme 
court  of  the  third  department,  held 
at  the  city  of  Albany,  for  an  order 
vacating  the  injunction.  Held,  that 
the  cane  was  not  one  in  which  such 
an  application  might,  under  section 
•26  of  the  Code  of  Civil  Procedure, 
be  made  at  the  general  term  with- 
out notice,  and  that  the  motion 
should  be  denied  without  express- 
ing any  opinion  upon  its  merits. 
(Oder  agt.  J9'.  T.  C.  and  B.  £.  B. 
M.  Co.,dSSun,2Sl.) 

m 

i.  That  section  confers  the  privilege 
of  making  such  a  motion  only  in 
n)ecial  cases,  where  there  is  neces- 
sity for  immediate  action,  and 
where  delay  would  cause  evil  which 
oould  not  be  remedied.    (Id.) 


INTERPLEADER 

1.  Where  two  claimants  each  claim 
the  price  of  certain  goods  alleged 
l^  each  of  them  respectivelv  to 
have  been  sold  and  delivered  by 
him  to  the  purchaser. 

Bdd,  that  (the  necessary  facts  re- 
qqinad  bv  section  820  of  the  Code 
Si  OMl  Procedure  being  shown)  tiie 
rrnrfthiatT  is  entitled  to  interplead 
&icm  and  be  discharged  from  lia- 
blUty  to  dther.  (li/nan  agt.  Cad&- 
noi,  ante,  78.) 


2.  Sherman  ^.  Partridge  (4  Duer, 
646)  and  THgg  ^.  Ilite  (17  Abb, 
Ft,,  486)  distinguShed.     (Id,) 

8.  The  principle  laid  down  in  Batti- 
more  and  OhioB,  B.  Co,  agt.  Arthur 
(90  N,  T.,  237)  followed.    (Id,) 

4.  Where  npon  the  trial  of  an  action 
in  which  interpleader  was  allowed 
under  the  Code,  the  plaintiff  estab- 
lished title  to  part  of  the  fund  in 
court  and  the  defendant  to  the  bal- 

.  ance,  and  on  the  pleadings  each 
parlor  denied  all; 

Meld,  that  neither  was  entitled  to 
costs  "  as  of  course,"  but  that  the 
award  of  costs  in  such  cases  rested 
in  the  discretion  of  the  court. 
Oranin  agt.  Oranin,  ante,  184.) 

6.  The  statutory  interpleader,  which 
is  not  in  the  nature  of  a  suit  in 
equi^,  but  a  remedy  designed  for 
use  in  common  law  com-tfl,  is  a 
measure  of  relief  to  which  suitors 
in  a  district  court  in  the  dW  of  New 
York  may  resort.  (Mcelroy  agt. 
Baer,  ante,  840.) 

6.  In  the  district  obmts,  after  the 
order  of  interpleader  is  made,  a 
copy  of  the  order  and  a  copy  of  the 
complaint,  drawn  in  conformity 
with  the  suggestion  made  in  Moake 
Van  SantwrtTe  Pleadiiige,  should 
be  served  upon  the  party  brouelit 
in  .by  the  interpleader.  The  order 
should  require  him  to  appear  and 
answer  the  complaint  in  the  same 
time  that  a  defendant  is  required 
to  answer  a  sununons,  and  should 
provide  that  the  money  in  court 
shall  be  paid  to  the  plaintiff  in  case 
of  the  failure  to  appear  and  answer 
of  the  party  interpleaded.    (Id,) 

m 

7.  If  the  party  appear  and  answer, 
the  issue  raised  may  be  tried  by  the 
court,  unless  a  jury  be  demanded 
at  the  time  of  the  joinder  of  issue. 
Upon  the  entry  of  judgment  the 
money  must  be  paid  to  me  prevail- 
inff  party,  unless  an  undertaking 
sufficient  to  stay  proceedings   be 
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gtren,  and  costs  should  be  awarded 
•gainst  the  losing  party.    {IeL) 


JUDGMENT. 

1.  The  action  Is  for  negUeence,  and 
the  trial  judge  dismissea  the  com- 
plaint. Upon  apx)eal  the  general 
term  of  the  city  court  rerened  the 
Judgment  and  ordered  a  new  trial. 
The  defendants  thereupon  appealed 
to  the  court  of  conmion  pleas,  giv- 
ing a  stipulation  for  Judgment  ab- 
solute. The  common  pleas  affirmed 
the  order  of  the  city  court,  general 
term,  and  gave  "judgment  abso- 
lute "  in  favor  of  the  ulainliff : 

Held,  that  as  the  damages  were 
unliquidated,  the  assessment  thereof 
must  be  had  at  the  trial  term  before 
a  jury.  {(/DanneU  agt.  Becker  et 
ai ,  ante,  884.) 

8.  Sections  1214  and  1215  of  the  Ck)de 
apply  only  to  applications  for  judg- 
ment by  default,  and  even  in  those 
cases  the  **  writ  of  inq^uiry  "  may  be 
executed  at  trial  term  if  so  directed. 

.8.  As  to  all  matters,  either  of  fact  or 
law,  which  legally  might  have  been 
and  actually  were  litigated  in  an  ac- 
tion or  special  proceeding  between 
the  same  parties,  in  a  court  of  com- 
petent jurisdiction,  the  judgment 
rendered  therein  is  DindiikirdDd  con- 
clusive in  all  litigation£>  between  the 
same  parties.  (Jdelnvw  l^Vee  School 
Aeaociation,  dhe.,  agt.  Mayor,  dbe,, 
<^New  York,  ante,  448.) 

4.  Where  a  former  Judgment  between 
the  same  parties  is  given  in  evidence 
in  a  case  on  trial  before  a  judge  at 
special  term,  which  judgment  cov- 
ers all  the  claims  made  by  the 
plaintiff  in  such  case,  it  is  conclu- 
sive on  the  trial  judge.    (Id.) 

6.  By  confession  —  when  the  state- 
ment of  the  facts  out  of  which  the 
debt  arose  is  insufficient — Code  of 
Civil  Procedure,  set.  1274,  subd.  2. 


{OiHsmut  J^ational  Bank  agt  AM- 
mm,  87  Hun,  135.) 

0.  Justice's  Judgment  —  no  time  is 
prescribed  within  which  a  tran- 
script must  be  tiled  in  the  county 
clerk's  office — subdivision  7  of  sec- 
tion 382  of  the  Code  of  Civil  Pro- 
cedure does  not  limit  the  right  of 
a  party  to  issue  an  execution  on  a 
judgment  so  docketed.  (See  Boee 
agt.  Hanry,  87  Hun,  397.) 

7.  Receiver— an  order  appointing  him 
has  no  extra  territorial  effect — right 
of  the  debtor  to  confess  judgment, 
under  which  a  foreign  creditor 
takes  the  debtor's  property  from 
the  receiver — contempt  of  court  by 
the  debtor — computation  of  the 
damages.  (Bee  U^CaUaghan  agt. 
Jb^oMT,  87  Hun,  488.) 

8.  Receiver  of  a  corporation— a  Judg- 
ment should  be  entered  against  him, 
as  receiver,  and  not  personally — 
when  it  may  be  so  entered  after  he 
has  been  discharged  as  receiver. 
{See  Woodnjff  agt  Jeu)ett,  87  Hun, 
205.) 

9.  Judgment  taken  on  an  inquest 
must  be  reviewed  by  motion,  not 
bj  appeal — a  judgment  in  a  parti- 
tion suit  in  chancery  imports  a 
seizin  of  the  lands  by  the  parties. 
(See  Oreenleaf  agt.  BrooJdyn,  cftc., 
&,  B.  Co.,  87  Hun,  485.) 

10.  Res  aludicata— the  party  seeking 
to  avoid  it  must  show  that  the  issue 
in  question  was  not  decided — how 
the  pounds  of  the  former  decision 
should  be  proved.  (J}ear  agt.  Beed, 
87  Hun,  594.) 

1 1 .  Notice  of  pendency  of  action — a 
party  whose  deed  was  delivered  be- 
fore, but  is  recorded  after,  the  filing 
thereof  is  bound  by  the  judgment- 
Code  of  Civil  Procedure,  sec.  1671. 
{See  Eindb&rg  agt.  F)rmnan,  89 
Hun,  466.) 

12.  When  an  allowance  of  a  counter. 
claim  in  behalf  of  a  defendant  wll^ 
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be  treated  bb  a  judgment  recoyered 
by  him  against  the  plaintiff.  (See 
if:  r.,  L.  E.  and  W.  R.  B.  Co,  agt. 
Cdrhart,  39  Hun,  516.) 

18.  When  a  husband  cannot  avail 
himsftlf  of  a  judgment  recovered  by 
his  wife  as^ainst  the  same  defendant 
for  the  same  accident.  {See  Oroth 
agt.  WatMntm,  89  Hun,  824.) 

14.  Conspiracy  to  defraud— when  not- 
withstanding the  recovery  of  a 
judgment  on  the  contract,  an  action 
will  lie  to  recover  damages  result- 
ing from  the  fraud.  (See  Pratt  agt. 
WertheiTner,  89  Enn,  408.) 

16.  When  a  recovery  of  a  penalty  for 
violation  of  the  game  law  in  one  ac- 
tion Ib  a  bar  to  other  actions.  (See 
People  agt.  Bobbine,  89  Hun,  187.) 

16.  Admissibility  of  a  judgment  to 
show  a  peaceful  entry  into  posses- 
sion of  premises.  (See  Bradt  agt. 
Ohu^rch,  89  Hun,  262.) 

17.  In  ejectment — ^power  of  the  ooort 
to  set  aside.  0se  JSew  Trial,  89 
Hun,  718.) 

18.  Where  summary  proceedings.  In- 
stituted to  remove  a  tenant  holding 
uiider  a  lease  executed  hv  a  firm, 
are  founded  ui>on  an  affidavit  in 
which  one  of  the  members  of  the 
firm  is  described  as  the  lessor,  he 
must  be  regarded  as  representing 
the  actual  lessor,  and  a  judgment 
therein  against  the  lessee  is  to  be 
considered  as  a  judgment  in  favor 
of  the  firm.  (NemSiy  agt.  Naylor 
100  Jf.  r.,  562.) 

19.  The  informality  does  not  Invali- 
date the  proceedings  and  judgment, 
and  80  is  no  objection  to  the  judg- 
ment when  collaterally  brought  m 
quertion;  it  may  only  be  taken  ad- 
vantage of  on  objections  taken  in 
the  piooeadings.    ijd,) 

Vol.  Ill  75 


JURISDICTION, 

1.  Where  defendant,  a  resident  of 
Canada,  was  married  in  1844  to  K. 
in  this  state,  and  lived  with  him 
until  1860,  when  she  returned  to 
Canada,  and  he  went  to  Ohio  and 
tiiere  obtained  a  divorce  for  deser- 
tion. A  copv  of  the  summons  was 
sent  to  her  by  maU,  and  she  was 
present  at  the  taking  of  the  deposi- 
tion, but  took  no  part  in  it.  She 
afterwards  married  plaintiff,  he 
knowing  the  fact  of  her  former 
marriage,  and  he  now  asks  a  divorce 
on  the  ground  that  she  had  a  hus- 
band living  at  the  time  of  her  mar- 
riage. 

HM,  that  the  divorce  obtained  in 
Ohio  was  without  jurisdiction,  and 
so  null  and  void,  as  was  also  the 
marriage  in  this  state,  and  the  di- 
vorce should  be  granted  ^ajt- 
FOBTH,  MnjiBR  a'nd  TnnoK,  JJ,, 
dieaenHng).  ((TDea  agt.  (/Dea, 
cmte,  271.) 

2.  Where  the  defendant,  who  was  a 
foreign  administrator,  was  sued 
upon  the  guaranty  of  a  bond,  made 
by  his  intestate,  and  the  complaint 
averred  assets  within  the  jurisdio- 
tion  of  this  court,  and  an  effort  by 
the  administrator  to  withdraw  them 
from  the  state,  and  the  relief  prayed 
was  a  moneyed  judgment,  an  in- 
junction restraining  def endsjit  from 
receiving,  taking  possession  of,  or 
collecting  such  assets  and  for  an 
accounting.  On  demurrer,  aUe^g 
no  jurisdiction  in  the  court  of  either 
the  person  or  subject  of  the  action; 

Held,  that  the  demurrer  was  well 
taken,  as  this  court  has  no  jurisdic- 
tion of  the  person  of  the  defendant 
as  an  administrator,  because  he  was 
appointed  in  a  foreign  state.  (Han- 
kinson  agt.  Paige,  ante,  328.) 

8.  Lien  upon  vessels — 1862,  chap- 
ter 482 — a  sale  is  void  unless  the 
facts  required  by  the  statute  are 
stated  in  the  application — the  vol- 
untary appearance  of  a  lienor  does 
not  give  jurisdiction  over  the  sub- 
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i^  matter,    ^felsan  agt.  Yate9,  87 
Mun,  62.) 

JURY. 

1.  What  !s  a  r^MMcmoMs  ^m«,  is  a  ques- 
tion of  fact  for  the  jury.    ( Wright 
Bcmk  qf  the  MstropoU$,  ante, 

.) 

JBl  A  challenge  to  the  array,  on  the 
ground  that  the  names  of  additional 
Jurors  were  not  properly  drawn, 
vnll  not  be  sustained,  if  the  jurors 
were  drawn  "  in  open  court,"  and 
"from  the  box  curected  by  the 
court,"  even  though  no  directions 
were  given  by  the  court,  except  by 
the  formal  order  entered,  where 
that  specified  the  box  as  the  one 
"  containing  the  names  of  the  trial 
jurors  for  said  court."  The  fact 
that  the  other  two  boxes  were  not 
in  court  is  a  mere  formal  irregu- 
larity. {fiBople  agt  Ki&man,  wUe, 
864.) 

jfi96  E  jBonannr. 

Martin  agt  Bector,  cmte,  861. 

8.  Where,  during  a  criminal  trial,  a 
juryman  went  during  a  recess  to 
the  scene  of  the  affray,  without  the 
permission  of  the  court,  for  the  pur- 
pose of  acquainting  himself  with 
the  locality  and  its  surroundings, 
he  is  not  guilty  of  a  criminal  con- 
tempt, for  which  he  would  be  sum- 
marily punished  bv  the  couct.  {Bbo- 
pie  ex  rel.  Munseu  agt.  Cjfer  and 
Termini,  ante,  418.) 

4.  Advil  contempt  may  go  beyond  the 
statutory  enumeration,  ana  draw  in 
what  was  usual  or  permissible  at 
common  law,  but  criminal  con- 
tempt is  precisely  defined  and 
barred  in  by  the  statute.    {Id.) 

0.  A  citizen  of  the  city  of  Troy  is 
qualified  to  sit  as  a  juror  bv  chap- 
ter 1,  section  16,  Laws  1816,  in  an 
action  against  such  city;  and  the  re- 
jection oy  the  court  of  such  juror, 
otherwise  competent,  is  ground  for 
leyeisal,  although  the  jurors  who 


actually  tried  the  cause  were  com- 

getent.  Parties  have  the  right  U> 
ave  the  first  twelve  competent  ju> 
rors  drawn,  who  are  indifferent,  and 
not  discharged  or  excused,  consti- 
tute the  jury.  {Hildreth  agt.  Oitg 
Hff  Troy,  ante,  488.) 


JUSTICE'S  COURTS. 

1.  The  plaintiff  sued  for  $883.33,  and 
the  court  found  that  the  plaintiff 
was  entitled  to  recover  tins  sum» 
but  the  recovery  was  reduced  by 
independent  counter-claims  to 
#6.20. 

B£ld,  that  as  the  sum  total  of  the 
accounts  of  both  parties,  proved  to 
the  satisfaction  of  the  court,  ex- 
ceeded (400,  a  justice's  court  would 
not  have  had  jurisdiction  of  the 
action,  and  for  this  reason  the 
plaintiff  was  entitled  to  full  costs. 
\L(Mache  agt  KirkpaMok  et  aL, 
anU,  61.) 


JUSTIOSS  OF  TEE  PEACE. 

1.  In  March,  1885,  a  transcript  of  a 
judgment,  recovered  by  the  plain- 
tiff against  the  defendant  in  a  jus- 
tice's court  in  October,  1877,  was 
docketed  in  the  ofQce  of  the  oountr 
clerk  of  Dutchess  county.  IMd, 
that  it  was  error  for  the  county 
court  to  deny  a  motion  made  by 
the  plaintiff  for  leave  to  issue  exe- 
cution upon  the  judgment  upon 
the  ground  that  the  transcript  was 
not  filed  within  six  years  from  the 
date  of  the  entry  of  the  judgment 
in  the  justice's  court.  (Iiom  agt 
Emrif,  87  Hun,  897.) 

3.  8ubdivision7of  section  882  of  the 
Code  of  Civil  Procedure,  baninff 
action  upon  a  judgment  reooverea 
in  a  justice's  court,  after  the  lapse 
of  six  years  from  the  time  it  was 
rendered,  has  no  effect  upon  the 
right  of  the  party  to  issue  an  exe- 
cution in  the  county  oourt  upon 
such  a  judgment  after  a  tnmacript 
thereof  has  been  docketed  in  the 
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office  of  the  county  clerk.  No 
time  is  prescribed  within  which 
*he  transcript  of  a  justice's  Judg- 
ment must  be  do<^eted  in  the 
county  clerk's  office.    (JtL) 


LANDLORD  AND  TENANT. 

1.  Li  an  action  against  the  tenant  of 
rooms  in  an  apartment  house,  for 
rent,  it  appeared  that  the  steam  heat 
agreed  by  the  landlord  to  be  sup- 
plied was  inadequate;  that  adm- 
tional  heat  became  essential  to  a 
proper  enjoyment  of  the  premises; 
that  the  flues  and  chimneys  were  de- 
fective or  improperly  constructed; 
that  her  apartments  were  oftcoi  filled 
with  dense  smoke,  and  that  the  ele- 
vator service  was  inefficient: 

Held,  that  these  grievances  were 
an  obstruction  to  the  beneficial  en- 
loyment  of  the  premises,  constitut- 
ing a  constructive  eviction,  anil  jus- 
tified the  tenant's  abandonment. 
{Laiorenee  agt.  BwneU,  ante,  1^.) 

2.  In  an  action  by  a  landlord  to  re- 
cover rent  from  a  tenant  for  the 
month  of  November,  under  a  writ- 
ten lease  providing  for  the  payment 
of  rent  in  advance  on  the  nrst  of 
each  and  every  month,  and  upon 
the  rent  for  November  being  de- 
manded of  her  on  the  first  day  she 
refused  to  pay,  and  on  the  after- 
noon of  the  same  day  she  person- 
ally left  the  house,  but  her  sub- 
tenants continued  in  possession. 
The  tenant  claims  that  the  character 
of  the  house  was  bad,  though  rep- 
resented to  her  differently  at  the 
time^she  leased  it. 

ffeldy  that  the  tenant  was  liable 
for  November  rent.  (  OonkUn  agt. 
White,  ante,  507.) 

8.  Where  the  landlord  has  not  ac- 
cepted a  surrender  of  the  premises 
or  exercised  dominion  over  them 
by  virtue  of  any  abandonment  and 
surrender  until  after  the  rent  be- 
came due,  the  tenant  is  not,  and 
hereby  relieved  from  the  payment 
of  rent  already  accrued,    (ia.) 


4.  Where  the  defendant  admitted 
having  discovered  in  the  month  of 
June,  1884,  the  bad  character  of 
the  house : 

EM,  that  as  she  then  knew  that 
the  representations  made  to  her 
were  false,  it  was  her  duty  to  affirm 
or  disaffirm  the  contract ;  but  hav- 
ing kept  the  house  until  the  first 
day  of  November,  and  paid  the 
rent  in  full  until  that  time,  she  did 
not  exerdse  her  election  of  rescind- 
ing the  contract  within  a  reasoii- 
Me  time,  and  is  therefore  liaUo 
for  November  rent    (i3.) 


See  New  Yobk  (Orrr  of). 

Mayor,  4be,,  cf  New  York  agt» 
FuUon  Market  FUhmanffent 
AMeoeiaHon,  cmte,  401. 


LIBEL. 

See  EvmEHCH. 

OroOeif  agt  OM,  ante,  86^ 


LIEN. 

1.  Where  defendant  was  a  Utbit 
stable-keeper,  and  one  W.  left  with 
him,  at  his  stable,  for  board  and 
keep,  three  horses;  the  same  had 
been  at  Ids  stables  since  and  prior 
to  January  1, 1884,  and  on  June  90, 
1884,  W.  owed  the  defendant  for 
such  board  and  keep  at  an  agreed 

grice,  $341.60,  no  part  thereof  hav- 
le been  paid,  and  W.  had  given  the 
deiendant  his  own  note  for  the  debt, 
which  covered  the  board  and  keep 
of  the  horses  until  about  June  80, 
1884,  but  the  note  had  never  been 
paid;  on  July  2,  1884,  the  defend- 
ant served  a  notice  of  his  lien  on 
tiie  plaintiffs,  and  also  left  a  copy 
for  W.  at  his  last  known  place  of 
residence.  The  plaintiffs  purchased 
the  horses  from  W.  about  June  11, 
1884.  The  defendant  did  not  know 
of  the  sale  until  about  June  15, 
1884,  when  plaintiffs  called  to  see 
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him  in  regard  thereto,  and  the  plain- 
tifCs  had  already  paid  W.  for  the 
horses. 

Held,  that  an  inchoate  lien  at- 
tached when  the  horses  were  placed 
in  the  stable;  it  is  waived  if  the 
statutory  notice  be  not  given;  it  be- 
comes effective  and  complete  when 
such  notice  is  given,  relating  back 
and  embracing  all  the  charges  due. 

8.  From  the  time  of  giving  such 
notice  the  lien  becomes  complete, 
and  when  made  effective  by  the 
notice,  it  covers  all  charges  for  care, 
keep  and  board  while  the  horses 
were  kept  and  caied  for  by  the 
•table-keeper.    (Id.) 

t.  The  acceptance  by  defendant  of 
W.'s  own  note  (which  was  never 
paid)  does  not  oi)erate  as  a  waiver 
of  his  lien,  nor  can  the  doctrine  of 
estoppel  aid  the  plaintiffs.    (Id.) 

4.  Any  person,  who  by  labor  and 
skill  imparts  additional  value  to 
personal  property,  acquires  a  com- 
mon law  lien  thereon  which  is  not 
lost  by  taking  the  promissory  note 
of  the  debtor,  payable  to  their  order, 
provided  posse&sion  of  the  property 
be  retained,  and  before  demand 
therefor,  the  debtor  becomes  insol- 
vent and  the  note  is  in  consequence 
dishonored.  Nor  does  the  negotia- 
tion of  the  note  divest  the  hen  if 
the  lien  holder  is  obliged  to  pro- 
vide for  its  payment  {Myen  agt 
UpUgraw  6t  oj.,  ante,  816.) 

6.  The  surrender  of  the  note  npon 
the  trial  is  in  such  a  case  sufficient 
(Id.) 

6w  Where  labor  Is  done  under  one| 
contract  a  delivery  of  part  of  the 
property  does  not  defeat  the  lien 
upon  the  remainder  for  the  entire 
consideration.    {Id.) 

7.  Under  chapter  408,  Laws  of  1873, 
as  amended  by  chapter  146,  Laws 
of  1880,  a  livery  stable  keeper  has 


the  right  to  detain  horses  untQ  aO 
charges  for  their  board  and  keep 
are  paid,  provided  he  serves  a  no- 
tice, in  writing,  containing  the 
amount  of  the  charges  and  of  his 
intention  to  detain  the  animals 
therefor.  (LesaelU  agt.  Famnoarth, 
aaU,  864.) 


8.  The  livery  stable  keeper  has  a 
sonable  tmne  after  tne  board  be- 
comes due  in  which  to  prepare  his 
bill  of  charges  and  serve  the  no- 
tice of  lien,  and  the  right  to  such 
lien  is  not  cut  off  by  a  sale  of  the 
animals  by  the  owner  before  the 
statutory  notice  is  given.   {Id,) 

0.  The  statute  is  a  remedial  one  and 
should  be  liberiJly  oonstrued.  {Id,) 

10.  The  possession  of  the  animals  by 
the  stable  keeper  is  constructive 
notice  to  a  purchaser  of  the  right 
to  the  lien  Ictjffhming  &  0,,  ante^ 
78.)    (Id,) 

See  ExBcrmoN. 

Abeel  et  cU,  agt  Afidenon,  ante, 
489 


LIVERY  STABLE  KEEPEEL 

SeeJjTES. 

Leeseis  et  al,  agt.  Famatoarih, 

ante,  78. 
LeeeeU  et  a!,  agt  Ibummcarth, 
ante,dMu 


MANDAMUS. 

See  Sttpertisobs. 

Beople  ex  rel.  Supervieon  qf  DT- 
eter  Go.  agt.  Otty  <if  Einff$t<m, 
ante,  452. 


MANUFACTURING  CORPORA- 
TIONS. 

1.  The  limitation  of  "  twenty  days," 
contained  in  section  12  of  chapter 
40  of  the  Laws  of  1848,  applies  only 
to  the  act  of  making  the  annual  re. 
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port,  and  not  to  the  filing  and  pub- 
nshjngof  sach  report;  but  the  ming 
and  pabliahing  should  be  done 
within  a  reasonable  time  after  the 
twenty  days.     (Butier  agt  Smattey, 

8.  Where  the  report  was  made  and 
delivered  to  the  secretary,  who  pub- 
lished it  the  next  day,  tiie  18Ui  of 
January,  but  by  his  mistake  it  was 
not  filed  until  the  13th  day  of  Feb- 
ruary, it  is  not  such  a  default  as 
will  make  the  trustees  personally 
liable.    {Id,) 

8.  As  to  what  would  be  reasonable 
time  depends  upon  the  circum- 
stances of  the  case,    ijd,) 

4.  Where  the  order  has  not  been  filed 
within  the  twenty  days,  the  procur- 
ing of  an  order  directing  its  filing 
nunc  pro  tunc  would  not  relieve 
the  trustees  of  liability,  if  the  stat- 
ute actually  required  that  the  filing 
be  within  twenty  days.    (Id,) 


MORTGAGE. 

1.  A  gaye  three  mortgages  to  0, 
tiirough  D,  the  latters  attorney, 
for  moneys  loaned,  one  dated  Oc- 
tober 2,  1882,  and  the  other  two 
dated  February  17,  1888.  The  at^ 
torney,  D,  handed  the  bonds  to 
C,  and  retained  the  mortgages  for 
record.  He  caused  the  first  mort^ 
gage  to  be  recorded,  but  the  last 
two  were  never  recorded.  On 
September  13,  1883.  A  executed  a 
bond  and  mortgage  to  the  Ameri- 
can Baptist  Home  Mission  Society 
upon  the  property  covered  by  C  s 
recorded  morrgjige.  On  January 
11,  1884,  he  executed  mortgages  to 
the  same  society  upon  the  property 
covered  by  C's  unrecorded  mort- 
gages, which  mortgtvges  to  the  so- 
ciety were  recorded  Mr.  D,  the 
attorney  for  C.  was  also  an  officer 
of,  ana  counsel  for,  the  society. 
It  was  for  funds  of  the  society  in 
Ids  hands  and  chargeable  to  nim 
ior  reinvestment  that  he  undertook 


to  turn  into  the  society  the  bonds 
and  mortgages  referred,  to.  A  few 
months  thereafter  he  made  an  as- 
signment for  his  creditors: 

Hdd,  that  as  against  C,  the  rela- 
tion between  D  and  the  society  was 
that  of  debtor  and  creditor,  and 
the  taking  of  the  bonds  and  mort- 
gages for  D's  antecedent  debt  did 
not  constitute  ii  a  mortgage  for  a 
yaluable  consideration,  so  as  to  be 
entitled  to  take  advantage  of  the 
fact  that  its  mortgages  were  first 
duly  recorded.  The  claim  that  C 
being  also  an  oflScer  of  the  society 
should  have  prevented  D  from  act- 
ing as  he  did,  and  that  his  execu- 
tors were,  therefore,  estopped  from 
enf  ordng  their  mortgages  against 
the  society  is  not  tenable,  C's  rights 
having  accrued  before  any  wroni^ 
was  perpetrated  upon  the  society. 
{Constant  et  al.  agt.  The  American 
Baptut  Borne  Mimon,  ante  617.) 


MOTIONS  AND  ORDERS. 

,  It  is  not  essential  to  the  yalidity 
of  an  order  of  the  general  term 
allowing  an  appeal  to  this  court,  in 
the  cases  wherein  an  appeal  is  not 
permitted  except  when  so  ordered, 
that  the  general  term  making  the 
order  shall  be  composed  of  the  same 
judges  who  constituted  the  general 
term  which  decided  the  case.  The 
only  restriction  upon  the  power  of 
the  general  term  to  make  the  order 
is  that  it  shall  be  ''made  at  the 

feneral  term  which  rendered  the 
etermination  or  at  the  next  general 
term  after  judgment  is  entered 
thereupon'*  (Code  of  Civ.  Pro.,  sec. 
m,9uM.2and%).  {Third Ave. R, 
B.  Co,  agt.  Eblinff,  100  N.  T.,  98.) 

Where  an  order  of  general  term, 
reversing  a  judgment  entered  on 
the  report  of  a  referee,  omits  to 
state  that  the  reversal  was  upon  the., 
facts  as  well  as  the  law,  so  far  as 
the  facts  ai-e  concerned,  it  is  for 
this  coiu't,  on  appeal  from  the  or- 
der, simply  to  determine  if  there 
WH8  nnv  evidence  sufficient  in  law 
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to  sustain  the  judgment.     {Eons 
agt.  Oartetj/,  100  iT.  T.,  183.) 

8.  A  surrogate  has  no  authority  to 
make  an  exports  order,  decreeing 
an  allowance  payable  out  of  the 
estate  to  a  special  guardian  of  an 
infant  unsuccessfully  contesting  the 
probate  of  a  will;  notice  to  the  other 
parties  interested  in  the  estate  is  re- 
quisite.   (In  re  BudOong,  100  N.  T,, 

i.  Whether  a  court  shall  modify  or 
change  an  order  already  made  by 
it  is  a  question  addressed  to  its  dis- 
cretion, and  over  its  exercise  an 
appellate  court  has  no  control. 
(Plaoe  agt  Eay%M/rd,  100  JIT.  T., 
026.) 


MUTUAL  BENEFIT  ASSOCI- 
ATION. 

1.  A  person  has  a  legal  right  to  pro- 
vide, through  a  mutual  benefit  as- 
sociation, inisurance  for  the  benefit 
of  his  family,  and  designate  the 
beneficiaries  who  shoula  receive 
the  benefits  thereof  after  his  de- 
cease, exclusive  of  the  claims  of 
craditorB.  {Matteir  qf  WendeU,  cmte, 
68.) 

8.  Moneys  received  from  such  benefit 
associations  do  not  become  assets  in 
liie  hands  of  executors  to  be  ac- 
counted for  as  a  part  of  the  estate. 
The  certificates  are  not,  during  the 
lifetime  of  a  testator,  liable  to  be 
adzed  by  legal  process  to  pay  his 
debts,  and  the  moneys  realized 
therefrom  after  his  death  do  not 
become  assets  to  be  accounted  for 
and  applied  to  the  payment  of  the 
claims  of  creditors,  or  for  distribu- 
tion among  the  next  of  kin.    {Id. ) 

8.  Where  the  testator,  during  his  life- 
time, became  a  member  of  two 
benefit  insurance  a.ssociations,  and 
held  the  usual  certificates  of  mem- 
berslup  therein,  the  benefit  being 
made  payable  to  his  mother,  and 
afterwaros,  for  the  purpose  of  pro- 


viding for  payment  of  the  benefits 
to  the  wife  and  mother,  by  concur- 
cence  of  the  parties,  the  mother 
assigned  the  certificates  to  the  ex- 
ecutor and  executrix  (the  latter 
being  the  wife  of  the  testator),  by 
an  assignment  in]writing,  by  whici 
it  was  provided  that  $6,000  to  be 
realized  therefrom  should  be  kept 
upon  trust  by  the  assignees,  the  in- 
terest to  be  paid  to  the  assignor 
during  her  life,  and  u^n  her  death 
the  principal  to  the  wife.  The  de- 
ceased at  the  same  time  made  his 
will,  in  which  he  expressed  a  desire 
and  intention  that  $6,000  be  safely 
invested  by  the  executor  and  execu- 
trix (who  are  the  same  persons 
named  in  the  assignment),  and  the 
income  thereof  be  paid  to  his 
mother  during  her  life,  and  upon 
her  death  the  principal  fund  to  his 
wife,  her  heirs  and  assigns,  and  the 
balance,  $1,000,  to  be  paid  to  his 
said  wife.  After  testator's  death, 
his  will  was  duly  proved  and  the 
executor  and  executrix  obtained  the 
money. 

ndd,  that  these  moneys  did  not 
become  assets  in  the  hands  of  tiie 
executor  and  executrix,  and  they 
were  not  to  be  accounted  for  as  a 
part  of  the  estate,  or  to  be  applied 
to  the  payment  of  the  claims  of 
CTeditors.    {Id,) 

4  Solomon  W.  Kaiser  joined  the 
<*  Mutual  Relief  Association,"  and 
designated  ' '  his  legal  heirs  "  as  the 
beneficiaries  of  the  death  benefits, 
aggregating  $1,000: 

Held,  (1)  that  the  designation  was 
valid:  (2)  that  the  phrase  "legal 
heirs "  means  next  of  kin  or  rela- 
tives by  blood,  and  excludes  the 
widow;  (3)  that  the  designation 
once  legally  made  cannot  be  re- 
voked by  a  new  designation  made  by 
the  last  will  of  the  deceased  mem- 
ber, aud  ^4)  that  under  the  designv 
tioit  origiuallv  made  the  brother 
and  only  legal  heir  of  the  deceased 
was  entitled  to  take  the  fund  to  the 
exclusion  of  the  widow,  and  not- 
withstanding the  will.  {KaieerhgL 
Kaiser,  ante,  104.) 
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miW  TRIAL. 

1.  Grantinff  new  trialB  on  the  ground 
that  the  oamM^  are  ezoessive,  in 
cases  where  the  jury  are  allowed 
to  award  smart  money,  is  compar- 
atively a  modem  practice,  and  had 
its  ongin  in  the  English  courts. 
Buffalo  LuMcaHng  OU  Ch,  agL 
Sk>ere9t,  atUe,  179.) 

%  In  cases  where  the  court  can  see^ 
without  mistake,  the  amount  men- 
tioned in  the  verdict  as  punative 
damaj^,  it  is  now  the  universal 
practice  to  examine  the  whole  case 
with  care,  and  determine  whether 
the  sum  so  included  is  so  large  as 
to  shock  the  Judgment  of  most  in- 
telligent and  dispassionate  men. 
Ud.) 

^  Where,  as  in  this  case,  there  is  no 
chance  for  mistake,  and  the  Jury 
did  allow  $16,000  as  smart  money 
as  a  punishment  to  the  defendants 
for  enticing  away  a  servant  from 
the  plaintSfs.  who  at  the  time  he 
left  its  employ,  was  one  of  its  stock- 
holders and  chief  executive  officers, 
a  new  trial  shoidd  be  granted  on 
Uie  ground  that  the  dimiages  are 
excessive.    (Id,) 

4b  The  power  ^ven  by  section  527  of 
the  Code  of  Civil  Procedure  of  or- 
dering a  '*  new  trial,  if  satisfied  that 
the  verdict  ♦  *  ♦  was  against 
the  weight  of  evidence  or  against 
law,  or  that  justice  requires  a  new 
trial,  wheUier  any  exception  shall 
have  been  taken  or  not  in  the  court 
bdow,"  was  intended  to  be  exer- 
cised by  the  supreme  court  alone, 
and  does  not  apply  to  this  court. 
{BeopU  agt.  Donoran,  ante,  855.) 

C  Under  the  authority  conferred  by 
section  1525  of  the  Code  of  Civil 
P]X)cedure,  the  court,  upon  an  ap- 
plication made  within  two  years  by 
a  party  against  whom  a  second  final 
Judgment  has  been  rendered  in  an 
action  for  the  recovery  of .  eal  prop- 
erty, may  make  an  order  vacating 


the  second  Judgment  and  granting 
a  new  trial,  upon  the  payment  ol 
all  ooets  and  all  dain^es,  other 
than  for  rents  and  profits,  if  it  It 
satisfied  that  Justice  will  be  thereby 
promoted,  and  the  rights  of  tiia 
parties  will  be  more  satisfactorily 
ascertained  and  established,  even 
though  no  error,  which  would  sup- 
port an  appeal,  has  been  committed 
upon  the  trial,  and  though  the  evi- 
dence was  sufficient  to  support  the 
verdict  of  the  Jury,  and  there  is  no 
claim,  on  the  part  of  the  applicant 
of  surprise  or  newly  discovered  evi- 
dence. The  discretion  to  be  exer- 
cised by  the  court  is  legal  as  well 
as  judicial,  and  must  have  somo 
reason  for  its  support.  (Ked$r  agt. 
DemvU,  89  Hun^  18.) 

6.  The  question  as  to  whether  or  noi 
there  is  any  substantial  ground  for 
the  exercise  of  the  discretion  is  sub- 
ject to  review  by  the  appellate  court, 
^  upon  an  appeal  from  tiie  order  made 
by  the  oourt  below.    (M.) 


NEW  YORK  (Cnr  OF). 

1.  The  legislature  has  power  to  roga- 
late  the  use  of  piers  and  wharfs  la 
the  city  of  New  York,  although 
the  same  are  the  property  of  the 
corporation.  {Mayor,  dc,  of  New 
York  agt.  FulUm  Market  Fuh- 
mo^igen*  Anodaiion,  ante,  491.) 

2.  The  legislature  has  also  the  power 
to  regulate  the  taking  or  making  of 
leases  of  real  estate  by  the  corpora- 
tion of  the  city  of  New  York.  (Id,) 

8.  The  defendants,  the  Fulton  Market 
Fishmongers'  Association,  was  in- 
corporated bv  chapter  277  of  the 
Laws  of  1869,  and  by  section  8  of 
said  act  the  commissioners  of  the 
sinking  fund  were  authorized  to 
lease  to  said  corporation  the  present 
fisli  market,  with  portions  of  the 
piers  adjoining  on  either  side,  for 
a  term  not  exceeding  ten  years,  and 
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pxoyiding  for  the  construction  of 
new  buildings  for  a  flsh  market 
Pursuant  to  that  act  a  lease  was 
made  for  ten  years,  and  in  1879  a 
new  lease  for  ten  years  was  made. 
This  action  is  brought  to  recover 
two  quarters'  rent  in  1884  under  this 
lease.  The  commissioners  of  the 
sinking  fund,  under  the  act  of  1888, 
amending  the  act  of  1869,  duly 
authorized  the  execution  of  the  lease 
relied  on  by  the  defendants,  on  con- 
dition of  the  surrender  of  the  then 
existing  lease  and  of  the  execution 
of  the  new  lease  l^  them.  This 
lease  having  been  approved  by  Uie 
coimsel  to  the  corporation,  was  exe- 
cuted by  the  defendant  and  also  l^ 
the  mayor,  but  the  seal  of  the  d^ 
was  not  flexed  thereto.  Defeuad- 
ants  surrendered  the  old  lease. 

HM,  that  the  act  of  1888,  amend- 
ing the  act  of  1869,  is  not  in  con- 
flict with  the  constitution  of  this 
state,  and  these  acts  do  not  in  any 
way  violate  the  corporate  rights  of 
the  city  of  New  York.    (Id.) 

4.  Though  the  clerk  of  the  common 
councu  should  sign  an^  leases 
made  by  lawful  autbonty,  and 
should  fix  the  seal  of  the  city  upon 
all  such  leases,  as  he  is  made  by 
section  76  of  the  consolidation  act 
the  custodian  of  such  seal,  and  his 
signature  is  thereby  required  to  be 
fixed  to  all  leases  made  by  the  city, 
yet  as  defendants  have  done  every- 
thing in  their  power  to  carry  out 
their  contract  with  the  city,  it  does 
not  rest  with  the  plaintiffs  to  assert 
that  the  old  contract,  which  was 
abrogated  by  the  new,  is  still  in 
force  in  consequence  of  the  wrong- 
ful act  or  insubordination  of  their 
agent    {Id,) 

Bee  Civil  Seryicb. 

Tfie  Peo^  ex  rel.  Ryam  agt.  The 
Oinil  Service  Supervieore,  ante, 
40. 

Bee  PoLicB  Relief  Fund. 

The  People  ex  rel.  Murray  agt. 
IfcClave,  ante,  8. 


NON-RESIDENT, 

Bee  STATirrB  of  Lhotatiok. 
Mwe  agt.  Welch,  anU,  46S. 


NOTICE  {B^jUe  3.) 

L  Where  the  address  of  the  attorney 
was  ondtted  from  the  notice  of  en- 
try, &C.,  on  the  copy  of  a  general 
term  order  served,  but  the  copy  of 
Judgment  for  costs  served  on  appel- 
lanrs  attorney  was  indorsed  with 
the  address  of  relator's  attorney, 
and  also  with  a  notice  that  the 
paper  served  was  a  copy  of  a  judg- 
ment of  affirmance,  with  costs,  and 
giving  the  date  and  place  of  ita 
en^: 

JBeld,  to  be  a  proper  notice  under 
rule  2.  (People ex  rel.  WaUdUVal^ 
l^B.B.  Co.  agt.  Ketar,  ante,  210.) 

3.3  When  a  defect  in  a  notice  of  entir 
of  Judgment  is  waived  by  an  aa- 
mission  of  its  due  and  proper  ser- 
vice— ^to  review  an  interlocutory 
Judgment  on  an  appeal  from  a  final 
Judgment,  the  former  must  be 
specified  in  the  notice  of  appeal — 
Code  of  Civil  procedure,  sees.  1301, 
1816— the  court  cannot  amend  the 
notice  by  inserting  such  reference. 
{Bee  PMereon  agt.  MeOunn  88  Hun, 
581.) 

PARTIES. 

1.  The  plaintiff  having,  after  the  com- 
mencement of  tills  action,  made  a 
general  assignment  for  the  benefit 
of  his  creditors,  the  defendant  ob- 
tained an  order  staying  all  proceed- 
ings herein  until  the  assignee  should 
cause  himself  to  be  substituted  as 
plaintiff.  On  the  hearing  at  special 
term  the  assignee  oppo^  the  ap- 
plication. Ileltl,  that  the  order  was 
improi)erly  granted,  and  that  it 
should  l)e  reversed.  ( IxLweon  aft. 
Tmcn  of  Woodstock,  37  Hnn,  8^.) 

2.  The  provisions  of  section  449  of 
the  Code  of  Civil  Procedure,  re- 
quiring an  action  to  be  prosecuted. 
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in  the  name  of  the  real  property  In 
interest,  ia  modified  by  section  766 
thereof,  which  allows  an  action  to 
be  continued  in  the  name  of  the 
original  party,  although  he  may 
have  transferred  his  interest  therein 
to  another  person.    {Id.) 

S.  In  thlq  action,  broaght  to  proenre 
a  partition  of  real  estate  among  the 
owners  thereof,  the  plaintiff,  a  ten- 
ant in  common,  Joined  with  him- 
self as  a  co-plaintiff  his  wife,  who 
had  an  inchoate  riffht  of  dower  in 
his  share.  BM,  that  in  so  doing 
he  did  not  violate  the  proyisions  of 
•action  1086  of  iht  Code  of  Civil 
Procedure,  providing  that  in  ac- 
tions for  partition  "  no  x)er8on  other 
than  a  jomt  tenant  or  a  tenant  in 
common  of  the  property,  shall  be  a 
plaintiff,"  and  Uiat  a  demurrer  in- 
terposed upon  the  ground  of  a  mis- 
Joinder  of  parties  plaintiff  should 
should  be  overruled,  (i^^wagt. 
Ibit&r,  88  Hun,  866.) 

See 'EjsanaasT, 

2iartin  agt.  B0ehr,  anU,  861. 


PARTITION. 

See  pRACTiCB. 

Owrry  agt.  CMgan,  ante,  36. 


PARTNERSHIP. 

1.  The  firm  of  A.  &  8.  being  in- 
debted to  B.  on  over  due  notes  for 
money  loaned,  and  to  C.  on  notes 
not  due  for  loans,  A.  without  his 
partner's  knowledge,  in  order  to 
enable  suit  to  be  brought  on  these 
claims,  in  the  city  court,  gave  the 
Arm's  notes,  maturing  in  a  few 
days,  to  6.  and  to  C,  who  there- 
upon began  suit  upon  them.  The 
summons  was  served  only  upon 
A.,  who  made  no  defense,  and 
Judgment  was  entered  by  default : 
Jaeld,  that  these  judgments  are 
not  fraudulent  as  against  creditors. 
(yMU  agt.  Adler  et  al.,  ante,  207.) 

Vou  ni  76 


2l  The  law  of  New  Jersey  provides 
that  in  case  of  a  sx)ecial  partnership, 
the  special  partner  shall,  before  the 
filing  of  the  certificate,  "  contribute 
in  actual  cash  payments  a  specific 
sum  as  capital  to  the  conmion 
stock:" 

Seld,  thaX  the  delivery  of  a  check 
payable  at  sight  iB  not  a  compliance 
with  the  statutei  (McGfinnie  agt. 
FarreUy  a  al.,  aeUe,  888.) 


PAYMENT  INTO  COURT. 

1.  Where  a  tender  has  simply  the  ef- 
fect to  extinguish  a  lien,  and  does 
not  discharge  the  debt,  payment 
into  court  Ib  not  required.  (Ccue 
agt  Hiffenbotam,  100  N.  Y.,  248.) 

2.  jR  eeeme  the  provision  of  the  Code 
of  Civil  Procedure  (««.  782),  in 
reference  to  tenders,  refers  only  to 
that  class  of  tenders  which  satisfy 
and  discharge  the  debt.     {Id.) 


PENAL  CODE. 

1.  Section  28 — Morbid  propensity  to  ' 
drink — effect  of,  as  a  defense  for 
one  tried  for  murder.    (See  People 
agt.  Otto,^Hun,^.) 

2.  Section  96 — ^Perjiuy — ^when  a  wit- 
ness testifying  under  an  honest  mis- 
take Ib  not  guilty  of  that  offense. 

See  People  agt.  JMehler,  88  Bun, ' 
75.) 


i1 


8.  Sections  148,  528,  581— Larceny— 
what  constitutes  the  offense  under 
sections  528  and  581  of  the  Penal 
Code — distinction  between  that 
crime  and  the  offense  provided  for 
under  section  148.  (See  People  agt. 
Beavey,  89  Hun,  364.) 

4.  Section  282— What  is  the  a^  of 
legal  consent  within  subdivision  1 
of  section  1743  of  the  Code  of  Civil 
Procedure.  (See  Moot  agt  Moot,  87 
Hun,  288.) 

5.  Section  282,  subd.  1— Abduction — 
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what  facts  oonstitutute  the  ofleiue. 
{SeeBtopleagt.  Sedey,  37  Hun,  190.) 

'6.  Sections  282,  283— To  support  a 
conviction  under  the  Peqal  Code 
for  abduction  {sec.  282,  a«  amended 
by  sec.  2,  chap.  46,  Laws  qf  1884), 
it  must  be  proved  both  that  there 
was  a  **  taking,"  within  the  mean- 
ing of  the  act,  and  that  such  taking 
was  for  the  purposes  of  prostitution. 

The  word  "  taking  "  unplies  some 
persuasive  inducement  on  the  part 
of  the  accused,  not  a  mere  permis- 
sion or  allowance  to  follow  a  life  of 
prostitution. 

A  conviction  cannot  be  sustained 
upon  the  unsupported  evidence  of 
the  female  alleged  to  have  been  ab- 
ducted, as  to  either  element  consti- 
tuting the  crime,  •'.  «.,  the  taking  or 
the  intent. 

Proof  must  be  given,  aside  from 
her  testimony,  tending  to  establish 
the  commission  of  the  crime,  and 
that  it  was  perpetrated  by  the  ac- 
cused. ( The  FiopU  agt  Plath,  100 
Jf.  r.,  590.) 

7.  Section  291— Under  section  991  of 
the  Penal  Code,  the  commitment 
of  a  child  found  begging  in  the 
streets,  does  not  make  such  com- 
mitment absolute,  final  or  uncondi- 
tional, but  such  commitment  is  to 
be  governed  by  the  charter  and  rules 
of  the  institution  to  whose  care  he 
is  consigned. 

Heretofore,  under  the  consolida- 
tion act  the  magistrate  could  com- 
mit the  destitute  child  to  but  one 
of  the  tliree  specified  institutions, 
and  the  only  effect  of  the  first  alter- 
native of  section  291  is  to  permit 
Uie  magistrate  to  commit  such  child 
to  any  charitable  or  reformatory  in- 
stitution authorized  by  law  to  take 
char^  of  minors;  but  in  every  case 
the  institution  so  authorized  was 
left  to  take  and  hold  the  child  for 
tbe  time,  and  in  the  manner  and 
under  the  regulations  pi-escribed  by 
its  fundamental  law.  (People  ex 
rd.  Van  Heck  agt.  Nm  York  CaUuh 
4ie  Proteetarp,  ante,  843.) 


8.  Section  891— Power  of  a  magis- 
trate to  commit  children  to  chari- 
table institutions — relative  priority 
of  provisions  of  the  "  consolidation 
act^'  {chap,  410  of  1882),  sections 
1618-1624,  and  of  the  Penal  Ck)de. 
(See  People  ex  rd.  Van  Heck  agt 
Catholic  Protectory,  38  Hun,  172.) 

9.  Section  292— Employment  of  chil- 
dren in  a  dangerous  business — 1876, 
chapter  122  was  repealed  by  section 
292  of  Penal  Code*  (See  Byan  agt. 
Buchanan,  87  Hun,  ^.) 

10.  Section  851 — ^Power  of  the  court  to 
sentence  for  a  part  only  of  the  term 
fixed  bvthe  statute— Penal  Code, 
sec.  851 — in  case  of  an  erroneous 
sentence  the  case  will  be  remitted 
for  further  sentence.  (See  People. 
agt.  Bauer,  87  Hun,  407.) 

11.  Section  628— How  larceny  is  to 
be  charged  under  this  section.  (See 
People  ^  Cruger,  88  Hun,  600.) 

12.  Sectlon628— Larceny— procuring 
coeds  by  false  representations— evi- 
aence  as  to  the  intent  with  which 
^e  act  was  committed — when  the 
schedules  of  an  assignee  are  inad- 
missible as  against  the  assignor. 
(See  People  agt.  Moore,  87  Hun,  84.) 

18.  Section  628— -Larceny — an  unde- 
livered satisfaction-piece  of  a  mort- 
gage is  not  the  subject  of  larceny — 
Penal  Code,  section  718,  subdivision 
15,  536.  (See  People  agt.  Stoo&ne^ 
88  Hun,  62.) 

14.  Sections  628,  681 — Larceny — 
what  constitutes  the  crime  under 
said  sections.  {See  PeopiUsaf^  Bea- 
wy,  88  Hun,  418.) 

16.  Section  636 — Larceny — an  unde- 
livered satisfaction-picce  of  a  mort- 
fage  is  not  the  subject  of  larceny — 
*enal  Code,  sections  523,  718,  sub- 
division 15.  {See  People  agt.  Stevens, 
38  Hun,  62.) 

16.  Section  718,  subdivision  16— 
Larceny- an  undelivered  sadsfiuy 
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tion-piece  of  a  mortgage  is  not.  the 
subiect  of  larceny — Penal  Code, 
secUons  528,  586.  {See  People  agt. 
Stecene,  88  Hun,  62.) 


PIERS  AND  WHARFS. 

S««  New  York  (City  of). 

Mayor,  <fej.,  of  Nefw  York  agt. 
Fulton  Market  FiemonQeni  Am- 
tociatian,  amie,  491. 


PLEADING. 

1.  A  complaint  in  an  action  against  a 
trustee  to  charge  him  with  a  corpo- 
rate debt  by  reason  of  the  failure 
to  file  an  annual  report,  when  veri- 
fied requires  a  verified  answer. 
{Gadad&n  agt.  Woodward,  ante,  109.) 

2.  In  such  an  action  the  defendant 
would  be  obliged  to  testify,  if  called 
as  a  witness,  against  himself,  and  is 
not  privileged  under  section  887  of 
the  Code;  disproving  Hughan  agt. 
Woodward  (2  Haw.  Ft,  [N,  8X 
127).    {Id,) 

Z,  The  action  is  not  one  specified  in 
1214  of  the  Code,  and  jud^ent 
cannot  be  entered  by  application  tx> 
the  clerlL,  but  an  apphcatiou  must 
bfi  made  to  the  court.    {Id.) 

4.  Where  a  defendant  is  served  with 
a  vilified  sununons  and  complaint 
in  an  action  to  charge  him  as  a 
trustee  of  a  corporation  with  a  cor- 
porate debt,  by  reason  of  the  fail- 
ure of  the  corporation  to  file  an 
annual  report,  he  must  serve  a 
verified  answer,  and  the  plaintiff 
will  not  l)e  compelled  to  receive  an 
unverified  answer*    {Id.) 

•5.  Where  the  plaintiff,  in  such  an  ac- 
tion, upon  the  service  of  an  unveri- 
fied answer  to  a  verified  complaint, 
returned  the  answer  with  notice 
that  the  plaintiff  elected  to  treat  it 
4US  a  nullity  and  thereupon  entered 
Judgment  without  application  to 
the  court.    Held,  that  the  order  of 


the  special  term  refusing  to  vacate 
such  a  judgment  was  erroneous, 
and  that  the  judgment  should  be 
vacated  because  the  action  was  not 
an  action  on  contract  within  the 
meaning  of  section  1214  of  the 
Code.    {Id,) 

6.  In  an  action  to  dissolve  a  corpora- 
tion brought  under  the  provisions 
of  section  1785  of  the  Code  of  Civil 
Procedure,  is  not  material  whether 
the  defendant  is  a  manufacturing, 
&c.,  corporation  or  not,  as  the  sec- 
tion refers  to  all  corporations  cre- 
ated by  or  under  the  laws  of  the 
state,  {People,  dbc,,  of  New  York 
agt.  EsceieioT  Qaa-light  Co.,  ante, 
187.) 

7.  When  the  dissolution  is  claimed  by 
reason  of  the  insolvency  of  the 
corporation  and  the  complaint,  in 
addition  to  an  allegation  that  the 
defendant  has  been  unable  to  meet 
its  obligations,  and  that  it  has  failed 
to  pay  a  certain  judgment,  which 
the  answer  alleges  has  been  paid,  it 
alleges  that  the"  said  defendant  has 
not  a  dollar  in  its  treasury,  and  is 
insolvent  and  has  been  for  at  least 
a  year  past,  the  answer  not  denying 
this  allegation,  but  alleging  pay- 
ment of  the  judgment  and  averring 
that  the  said  company  has  no  lia- 
bility to  creditors  oy  way  of  judg- 
ments unsatisfied ; 

Held,  that,  on  the  pleadings  the 
plaintiff  is  entitled  to  judgment. 
{Id,) 

8.  Insolvency  means  a  general  ina- 
bility to  answer  in  the  course  of 
business  the  liubili^  existing  and 
capable  of  being  enforced.  A  cor- 
poration, like  an  individual,  is  in- 
solvent when  it  is  not  able  to  pay 
its  debts.  It  may  be  insolvent 
although  no  judgments  liave  been 
recovered  against  it.    {Id. ) 

9.  Where  the  complaint  was  on  a 
proniis-sory  note  given  by  defend- 
ant to  plaintiff  and  verified  in  the 
l)ei"s()nal  knowledge  of  the  plaintiff 
and  the  answer  verified  in  the  usual 
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form  :  (1)  denied  the  indebtedness 
for  which  note  was  given,  or  that 
plaintiff  presented  note  for  pay- 
ment :  (2)  upon  information  and 
belief  denies  the  giving  of  note 
mentioned  in  complaint  or  any 
note;  that  if  plaintiff  has  such 
note  it  wsa  obtamed  by  fraud,  &c., 
while  defendant  was  intoxicated. 
The  plaintiff  presented  affidavits 
showing  that  the  transactions  were 
in  the  personal  knowledge  of  the 
parties  and  that  the  answer  was 
false.  These  questions  were  not 
disputed  by  defendant: 

Ileid,  that  the  answer  was  bad; 
the  first  defense  being  clearly  friv- 
olous, and  the  second  defense  being 
in  the  alternative  and  relating  to  per- 
sonal transactions  between  plaintiff 
and  defenduit,  and  the  allegations 
denying  them  being  on  information 
and  beuef  does  not  create  an  issue 
and  is  sham.  {Berrigan  b^,  Ovi- 
att,  ante,  199.) 

10.  in  an  action  for  damages  for  an 
alleged  trespass  upon  lands,  where 
the  plaintiffs  were  M.  B.,  the  widow 
of  P.  B. ,  deceased,  and  four  infant 
children,  and  heirs  of  deceajsed, 
w^ho  sued  by  guardian,  the  com- 

Slaint  alleged  that  the  widow  had  a 
ower  interest  in  the  premises  in 
question,  and  the  infants  were  own- 
ers of  the  premises  as  tenants  in 
common,  subject  to  the  dower  in- 
terest of  the  widow.  It  is  also  al- 
leged Uiat  all  the  plaintiffs  were  in 
possession  of  the  premises  at  the 
time  of  the  alletred  trespasses.  The 
answer  contained  a  general  denial 
of  the  alleg}iti(  HI  if  the  complaint, 
except  a.s  mlniiucd,  and  alleges,  for 
a  further  defense,  that  one  of  de- 
fendants was  the  lessee  of  certain 
premises  in  the  same  town  as  the 
premises  clninied  by  tlie  plaintiffs, 
and  Hint  the  house  mentioned  in  the 
complaint  stood  on  the  premises  of 
the  (lefcmiant,  and  that  she  re- 
moved it  from  her  own  premises,  as 
she  had  a  rii^ht  to  do 

Jit  It! ,  that  the  allegations  thus  re- 
ferred to  directly  put  in  issue  the 
title  to  the  locus  in  rjtff>,  and  enti- 


tled the  plaintiffs  to  costs.     (Bayls 
et  <U.  agt.  LawUrn  et  cU.,  ante,  444.) 

11.  Not  only  does  the  complaint  al- 
lege title  in  the  infant  plaintiffs, 
subject  to  the  dower  interest  of  the 
widow  ;  but  the  answer  takes  issue 
with  that  allegation,  first,  by  deny- 
ing it,  and,  secondly,  by  alleging 
title  in  the  defendant  as  lessee  of 
the  soil  on  which  the  house  stood, 
the  removal  of  which  was  one  of 
the  trespasses  alleged.     (^Id. ) 

Id.  The  first  count  of  the  complaint 
in  this  action  alleged  that  from 
about  May  1,  1884,  to  January, 
1885,  the  plaintiff  pastured,  fed  and 
took  care  of,  and  furnished  hay 
and  other  feed  for  fifty-two  heacl 
of  cattle  belonging  to  the  defend- 
ants, at  the  defendants'  request,  and 
tiiat  such  pasturing,  he.,  was 
reajsonably  worth  $(500.  The  sec- 
ond count  alleged  that  the  plaintiff 
pastured  a  like  number  of  cattle 
belon^ng  to  the  defendants,  under 
a  special  agreement  made  between 
the  plaintiff  and  the  defendants 
about  May  1,  1884,  by  the  terms  of 
which  the  defendants  a^eed  to  take 
said  cattie  to  the  city  of  New  York 
and  sell  them  on  or- before  October 
1,  1881,  and  after  deducting  the 
purchase  price  of  the  cattle  and  the 
cost  of  transportation,  to  pay  the 
plaintiff  two-fifths  of  the  remainder 
of  the  proceeds  of  the  sale.  The 
third  count  alleged  a  like  agreement 
made  between  the  defendants  and 
one  Peters,  and  that  Peters  had  as- 
signed his  ca\ise  of  action  there- 
under to  the  plaintiff.  It  appeared 
from  an  affidavit  read  by  the  plain- 
tiff that  the  defendants  might  claim 
to  have  made  the  agreement  with 
Peters,  who  in  fact  acted  as  an 
airent  for  the  plaintiff.  IleUi,  that 
the  court  erred  in  granting  a  mo- 
tion made  by  the  defendants,  to- 
eomix'l  the  plaintiff  to  elect  upon 
which  of  the  three  counts  he  would 
proceed  to  trial .  ( Blatik  agt.  Harts- 
horn, 37  Ilun,  101.; 

18.  Bill   of   particulars — when  not. 
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allowed  in  an  action  for  malicious 
prosecution.  {See  Lans  agt.  Wil- 
liama,  87  Hun,  388.) 

14.  Variance  between  the  proof  and 
the  allegations  of  the  complaint — 
when  immaterial.  {8ee  Brock  agt. 
Knawer,  87  Hun,  609.) 

15.  Action  for  a  slander  of  title — 
malice  must  be  alleged— joinder  of 
causes  of  action.  [See  bodge  agt. 
CoOyy,  87  Hun,  516.) 

16.  Tills  action  was  brought  bjthe 
plaintiff,  as  one  of  Uie  two  residu- 
aiy  devisees  of  one  Josephine  O.  B. 
Webster,  deceased,  against  the  ex- 
ecutors and  trustees  of  the  latter, 
the  other  residuary  legatee  (who  re- 
fused to  join  as  plaintUOF),  and  a 

Serson  who  was  alleged  to  be  in- 
ebted  to  the  estate  by  virtue  of  a 
lease  given  to  him  by  the  deceased 
before  her  death.  The  complaint 
alleged  that  the  executors  and  trus- 
tees had,  by  a  failure  to  exercise 
due  care  and  diligence,  failed  to 
collect  all  the  rent  falling  due  upon 
the  lease,  but  had  collected  only  a 
portion  thereof;  that  their  accounts, 
showing  the  receipt  of  a  portion  of 
the  rent,  had  been  filed  and  passed 
by  the  surrogate;  that  the  plaintiff 
had  employ^  a  competent  attorney 
to  file  objections  thereto,  but  that 
the  attorney  never  filed  the  objec- 
tions, or  if  he  filed  them  withdrew 
them  without  her  consent,  and  that 
the  plaintiff  did  not  know  that  the 
executors  had  failed  to  account  for 
aU  the  rent,  until  after  the  account- 
ing had  been  had  and  the  decree 
h^  been  entered.  That  the  plain- 
tiff had  requested  the  executors  and 
trustees  to  bring  an  action  to  re- 
cover the  rent  unpaid,  but  that  they 
had  refused  to  do  so.  Judgment 
was  asked  against  the  defendants 
severally  for  the  recovery  of  the 
amount  of  the  rent  which  had  not 
.  been  paid  to  the  executors.  Held, 
that  there  was  an  improper  joinder 
•of  causes  of  action,  one  against  the 
executors  and  trustees  for  nej^li- 
igence,  and  one  against  .tlie  Jet)Me.e 


upon    contract.      (Comptan    agt. 
Bughee,  88  Bun,  877.) 

17.  That  the  complaint  failed  to  state 
a  cause  of  action  as  the  rent  re- 
ceived had  been  accounted  for,  and 
the  decree,  so  long  as  it  stood  unre- 
versed, settled  that  fact.    (Id,) 

18.  A  defendant  in  an  action  of  libel 
pleading  a  justification  should  be 
required,  in  a  proper  case,  to  fur- 
nish a  biU  of  particulars.  {Ball  agt. 
BoeMTig  Po^  Publishing  Co.,  88 
Bun,  11.) 

19.  The  only  proper  office  of  a  bUl  of 
particulars  is  to  give  information 
of  the  specific  proposition  for  which 
the  pleader  contends,  in  respect  to 
any  material  and  issuable  fact  in 
the  case,  but  not  to  disclose  the  evi- 
dence relied  upon  to  establish  any 
such  proposition.    {Id,^ 

20.  To  constitute  a  good  answer  in 
justification,  in  an  action  of  libel,  it 
IS  not  enough  to  state  that  the  al- 
leged libelous  matter  complained 
oi  is  true;  the  particular  facts  must 
be  stated  which  evince  the  truth  of 
the  imputation  upon  the  plaintiff's 
character,  whether  the  imputation 
is  of  a  general  or  specific  nature. 
{Id.) 

21.  This  role  requires  onlv  a  state- 
ment of  the  necessarv  facts,  and 
not  of  the  evidence  of  those  facts. 
{Id.) 

22.  The  rule  is  the  flame  in  respect  to 
pleading  mitigating  circumstances. 
{Id.) 

28.  The  complaint  in  this  action, 
brought  by  a  wife  against  her  hus- 
band, stated  facts  sufficient  to  con- 
stitute a  cause  of  action  for  an  ab- 
solute divorce  on  the  ground  of  his 
adultery,  and  also  other  facts  suffi- 
cient to  constitute  a  cause  of  action 
for  a  separation.  It  phiyed  for  a 
separation^  that  the  defendant  be 
compelled  to  make  provision  for 
the  defendant's  support,  and  for 
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foch  other  and  farther  relief  as 
might  be  equitable.  Heldf  that  the 
complaint  was  demurrable  upon  the 
ground  that  two  causes  of  action 
had  been  improperly  united  therein. 
(Z(n^  agt.  Zaihi,  88  Hun,  67.) 

94.  That  the  fact  that  the  two  causes 
of  action  were  not  separately  stated 
and  numbered,  as  reouired  by  the 
Code  and  Rules  of  Practice,  did 
not  deprive  the  defendant  of  his 
right  to  demur.    (H,) 

86.  In  the  summons  and  complaint  In 
this  action  Albany  county  was  desig- 
nated as  the  place  of  trial.  Neither 
party  redded  in  that  county.  The 
defendant,  which  had  its  principal 

Slace  of  business  in  Kings  county, 
emanded  that  the  place  of  trial  be 
changed  to  Ean^  county.  The 
plaintiff,  who  resided  in  Riensselaer 
oounW,  thereupon  amended  his 
complaint  by  designating  Renssel- 
aer county  as  the  place  of  trial. 
Upon  the  defendant's  motion  com- 
ing on  it  was  defeated  upon  the 
ground  that  the  proper  county  was 
ae^ignated  in  the  amended  com- 
pkiiDt.  Held,  that  this  was  error, 
as  the  complaint  could  only  be 
amended,  without  prejudice  to  the 
proceedings  already  had.  {Rector 
agt.  Bidgwood  Ice  do,,  ^  Hun,  393.) 

96.  The  complaint  alleged  that  the 
defendant  held  the  legal  title  to 
certain  premises  under  a  trust  to 
oonyey  the  one  equal  undivided 
one-half  thereof  to  the  plaintiff, 
and  the  other  like  one-half  to  Eliza 
Bull,  the  defendant's  wife;  that  the 
defendant,  though  often  requested 
so  to  do,  refused  to  make  a  convey- 
ance of  his  interest  therein  to  the 
plaintiff;  that  the  defendant  had 
b^n  in  the  use  and  enjoyment  of 
the  said  premises  and  was  entitled 
to  certain  credits,  and  refused  to 
account  to  the  plaintiff;  the  com- 
plaint then  demanded  judgment  for 
an  accounting  and  a  conveyance. 
Held,  that  a  demurrer  interposed 
upon  the  ground  that  Eliza  Bull,  the 
other  ee&tui  qtie  trust,  was  not  made 


a  party,  was  properly  overruled  aa 
she  was  not  a  necessary,  though  she 
might  be  a  proper  party  to  the  ao- 
tion.  {Wing  agt.  BuU,  88  Hun, 
991.) 

87.  An  answer,  by  which  "the  de- 
fendant denies  any  knowledge  or 
information  sufficient  to  form  a  be- 
lief as  to  every  allegation  in  the 
complaint  not  nereinbefore  admit- 
ted," will  be  held  in  the  third  de- 
paitment  to  put  in  issue  the  facts 
alleged  in  the  complaint  and  not 
specifically  admitted  by  the  an- 
swer, where  the  denials  are  so  spe- 
cific as  to  clearly  point  out  the  aUe- 
Sitions  of  the  complaint  to  which 
ey  are  intended  to  apply.  (Ihteif 
agt  Baker,  88  Hun,  263.) 

as.  In  an  action  to  recover  damages 
to  the  amount  of  f  10,000,  arising 
upon  a  purchase  of  cod  oil  from 
the  defenaant,  the  plaintiff  alleged 
injuries  to  buckskins  tanned  by 
him,  by  reason  of  the  bad  quality 
of  the  oil,  and  that  he  lost  custom- 
ers," piano  manufacturers  to  whom 
he  had  been  accustomed  to  sell  said 
skins,  and  who  purchased  the  same 
to  be  used  in  their  business  of  man- 
ufacturing pianos."  Held,  that  it 
was  error  to  refuse  to  compel  the 
plaintiff  to  furnish  a  bill  of  particu- 
lars stating  the  names  and  addressea 
of  the  piano  manufacturers  whose 
custom  had  been  lost.  {Kr<{ft  agt. 
Dinffee,  38  Hun,  845.) 

29.  In  this  action  brought  to  recover 
dama^  for  seduction  under  a 
promise  of  marriage,  the  complaint 
alleged  in  separate  paragraphs,  first, 
the  promise  of  marriage;  second, 
the  plaintiff's  readiness  to  marry; 
third,  the  defendant's  representa- 
tion that  he  was  unmarried;  fourth, 
the  seduction  of  the  plaintiff  un- 
der the  promise  of  marriage;  and 
fifth,  the  defendant's  refusal  to 
marrv.  The  answer  first  denied 
"  each  and  every  all^ation  in  said 
complaint  contained,  except  ao 
much  thereof  as  may  be  herein- 
after admitted."  and  second,  admit- 
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ted  that  he  had  an  acquaintance 
with  the  plaintiff,  but  denied  **  each 
■  and  every  other  part  of  the  fourth 
allegation  in  said  complaint  con- 
tained. Held,  that  the  denial  was 
sufficient,  and  that  a  motion  to 
have  the  answer  made  more  defi- 
nite and  certain  was  properly  de- 
nied. (Ming^  agt  BUick,  88  Uun, 
358.) 

80.  Not  more  than  one  separate  and 
distinct  crime  can  be  charged  in  an 
indictment — Code  Criminal  Pro- 
cedure, sec.  278 — the  objection 
should  be  taken  by  a  demurrer — 
Code  Criminal  Aocedure,  823, 
subd.  &— and  is  waived  b^  a  plea 
of  not  guilty — Code  Crimmal  Pro- 
cedure, sees.  331, 464 — when  an  in- 
dictment is  defective  in  failing  to 
sufficiently  identify  the  property 
taken — the  objection  is  waived  if 
not  taken  by  a  demurrer— so  as  to  a 
failure  to  set  forth  the  value  of  the 
property  taken.  {^8ee  BoopU  agt 
Upkm,  88  Hun,  107.) 

81.  Action  against  a  trustee  of  a  cor- 
poration for  a  failure  to  file  a  re- 
port—  the  defendant  cannot  serve 
an  unverified  answer — Code  of  Civil 
Procedure,  sees.  523,  837.  (Se^ 
Oadsden  agt.  Woodward,  38  Hun, 
548.) 

88.  Action  to  try  title  to  office— Code 
of  Civil  Procedure,  sees.  1948,*  19b3 
— effect  of  not  denying  unnecessary 
allegations  in  a  complaint — title  to 
office  can  only  be  questioned  by  the 
people.  (See  FeopU  ex  rel,  Cornell 
agt  Knox,  88  Hun,  286.) 

88.  When  an  entire  defense  cannot 
be  stricken  out  as  irrelevant — a 
pleading  will  not  be  stricken  out 
Decause  it  does  not  state  a  good 
cause  of  action.  {See  Hubbard  agt 
Ghrham  88  Hun,  162.) 

84.  Action  for  libel — a  demurrer  will 
not  lie,  if  the  words  can  be  so  con- 
strued as  to  be  libelous,  although 
alio  capable  of  an  innocent  mean- 


ing.   (See  Patch  agt.  Tribune  Amo- 
datum,  38  Hun,  368.) 

85.  Defect  of  parties,  when  waived, 
unless  the  objection  is  taken  by 
answer.  {See  McGreery  agt.  Gor- 
don, 38  Hun,  467.) 

86.  Bill  of  particulars  in  an  action  f  oi 
libel — a  party  cannot  be  compelled 
to  disclose  lus  evidence— a  bill  of 
particulars  cannot  be  required  as  to , 
matters  pleaded  only  in  mitigation 
of  damages.  {See  JmoeU  agt.  BtU- 
ler,  88  Hun,  104.) 

87.  A  bin  of  particulara  wiU  not  be 
allowed  where  the  information 
sought  for  lies  peculiariy  within 
the  knowledge  of  the  defendant. 
(See  Fink  agt.  Jetter,  88  Hun,  163.) 

88.  In  this  action,  brought  against  the  . 
maker  and  indorser  of  a  promissory 
note,  the  complaint,  after  declar- 
ing in  Uie  usual  form  upon  the 
note,  stated  that  the  note  was  made  . 
and  indorsed  for  the  purpose,  b^ 
such  indorsement,  of  giving  credit 
to  the  maker  and  to  induce  the 
plaintiff  to  sell  goods,  wares  and 
merchandise  to  him,  and  that  the 
note  was  passed  to  the  plaintiff  in 
payment  for  such  goods  and  mer- 
chandiHC.  The  defendant  having 
demanded  a  verified  bill  of  particu- 
lars of  the  merchandise  so  sold,  the  . 
plaintiff,  witliin  twenty  days  from 
the  (late  of  the  service  of  the  com- 
plaint, served  an  amended  com- 
plaint leaving  out  the  alleo^ations  of  - 
the  former  eomphiint  which  stated 
the  consideration  for  tlie  note  and 
its  indorsement.  Hdd,  that  a  motion 
of  the  defendants  to  have  the  . 
amended  complaint  set  aside,  on 
the  ground  of  its  insufficiency,  was 
properly  denied.  (Smith  agt.  tyeter, 
39  Huh,  147.) 

88.  After  the  service  of  the  amended  • 
complaint  the  defendants  procured 
an  order  extending  the  time  to  ana- 
wer  or  demur  thereto,  and  subse- 
quently procured  a  stipulation  from . 
the  plaintiff's  attorney  further  ex- 1 
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tending  the  time  to  answer  the  same. 
HM,  uiat  by  procuring  an  order 
extending  the  time  to  answer  or 
demur  to  the  amended  complaint, 
the  defendants  waived  their  right 
to  deny  that  it  was  sufficient  to  re- 
quire an  answer  or  demurrer.  (Id,) 

40.  Under  the  provisions  of  the  Code 
of  Civil  Procedure  a  defendant  may 
in  his  answer  deny,  upon  informa- 
tion and  belief,  allegations  of  the 
complaint  when  he  1ms  no  personal 
knowledge  as  to  the  facts  alleged, 
but  has  information  sufficient  to  in- 
duce him  to  believe  that  the  allega- 
tions are  not  true.  ( Wood  agt.  Bay- 
dwre,  80  Hun,  144.) 

41.  Power  of  the  court  to  allow 
amendments  to^leadincs — when  an 
action  may  be  changed  from  con- 
tract to  tort — amen(unent  not  dis- 
allowed because  the  claim  is  barred 
at  the  time  the  motion  is  made 
(See  EHghmU  agt.  Taylor,  89  Hun, 
866.) 

42.  Practice — Joinder  of  cause  of 
action — an  action  relating  to  differ- 
ent separate  trusts  created  by  the 
same  will  cannot  be  joined,  where 
the  beneficiaries  are  different  and 
have  no  common  interest.  (See 
Weeks  agt.  OormoaU,  89  Hun,  648.) 

48.  Tender  and  payment  of  monev 
into  court— effect  thereof,  as  an  ad- 
mission of  the  title  of  the  plaintiff 
to  the  cause  of  action.  {8ee  WHsan 
agt.  Doran,  89  Hun,  88.) 

44.  AUe^tions  required  in  an  action 
against  a  town  for  neglect  to  repair 
a  bridge  —  when  an  action  lies 
^ainsl  two  towns  jointly.  {See 
Qakle.y  agt.  Toton  of  MainaroTieek, 
89i/i/7i,448.) 


POUCB  PENSION  FUND. 

Bee  SuFPLEMEFTAAT  Procbedinos. 

,  J^a/rgent  agt.%  A^^^  **.  ante,  515. 


POLICE  RELIEF  FUND. 

1.  The  general  intent  of  the  act 
{eha/pUr  486,  Lam  of  1885),  was  to 
establish  a  life  insurance  fund  for 
the  police  department,  and,  so  far 
as  this  act  relates  to  members  of 
the  police  force,  it  is  tlie  duty  of 
the  treasui'er  of  the  board  of  police 
conunissioners  to  deduct  a  sum 
equal  to  two  dollars  per  month 
from  the  salary  of  each  member  of 
the  police  force,  whether  such  de- 
duction be  assented  to  or  not  {TJie 
People  ex  reL  Murray  agt.  McClave, 
a^Ue,S,) 

3.  Such  deduction  may  be  made  in 
the  case  of  each  member  or  em- 
ployee of  the  department,  other 
than  the  said  force,  who  shall  de- 
sire to  avul  himself  of  the  privi- 
leges and  provisions  of  the  act,  and 
also  in  the  case  of  members  of  the 
Police  Mutual  Aid  Association,  who 
are  in  good  standing  and  who  shall 
desire  to  contribute  to  the  said 
fund. 

Held,  also,  that  the  act  in  ques- 
tion is  not  unconstitutional,  as  de- 
priving the  members  of  the  police 
force  of  their  propetty  without  due 
process  of  law,  nor  as  being  a  local 
act  and  decreasing  the  allowance  of 
a  public  officer  during  the  term  for 
which  he  was  appointed.     (Id.) 


PRACTICE. 

1.  In  an  action  of  partition,  where 
issues  of  fact  are  presented  bv  the 
pleadings  as  to  part  of  the  lands 
sought  to  be  partitioned,  which 
issues  (after  the  plaintiff  has  de- 
manded a  jury  trial  in  accordance 
with  section  1544  of  the  Code)  are 
dismissed  by  the  defendants  by  de- 
fault before  the  jury  side  of  the 
court,  it  is  error  for  the  defendants 
to  enter  judgment  dismissing  ihe 
entire  cause  of  action,  including 
that  arising  from  the  lands  admit- 
ted by  the  answer  to  be  owned  by 
the  parties  in  common.  {Curry  agt. 
Coltjan,  ante,  26.) 


HDWAHDV  PRAOnCB  BSPORTS. 


fiL  Ttie  proper  practioe  after  the  lasuM 
an  dafeerminad  in  anoh  a  case  be- 
fore the  Jqx7  side,  ii  to  have  the 
ease  go  to  spedAl  term,  and  after  a 
referee's  report  («m  Gbd9,  acM.  1G61, 
1546)  as  to  liens,  te.,  on  the  lands 
admitted  to  be  held  in  oommon, 
interlooatoTT  Judgment  should  be 
ffiven  («M  OooB,  M0.  1646)  of  parti- 
non  as  to  the  latter  lands,  and  for 
the  defendants  as  to  the  issues.  {M,) 

t.  After  the  def «idanf  s  informal 
Judgment  by  default  had  been  vtr 
Gated  merely  because  of  its  infor- 
mality, on  the  plaintiif  s  movizu^ 
for  such  a  reference  as  to  the  lands 
admitted  to  be  t^wned  in  common, 
the  defendants  could  not  haye  the 
issues  refeired  to  the  referee.   (fiL) 


See  Attachhsnt. 
Moore  agi, 
288. 


,€mtB, 


4  Where  an  affidavit  for  an  attach- 
ment was  made  April  31, 1877,  and 
the  warrant  issued  May  2d,  and 
final  judgment  entered  Au^^  21st, 
the  dode  of  Remedial  Justice  being 
in  effect  from  May  1  to  May  22, 
1877,  and  the  affidavit  did  not  con- 
form to  the  Code  of  Remedial  Jus- 
tice when  presented  to  the  Judge, 
but  was  in  strict  conformity  to  the 
Code  of  Procedure,  which  was  in 
force  when  the  affidavit  was  drawn, 
and  also  when  the  Judgment  was 
entered: 

Ileld,  that  the  effect  of  the  stat- 
utes was  that  proceedings  taken 
during  said  twenty-two  (&vs  were 
vaUd  if  taken  under  either  Code,  so 
far  as  concerned  an  action  previous 
to  September  1, 1877.  {Denman  et 
oL  agt.  McOiUre,  ante,  405.) 

S.  It  is  sufficient  to  confer  Jurisdic- 
tion to  grant  an  order  of  publica- 
tion of  summons,  where  the  affidavit 
shows  that  efforts  were  made  to 
serve  it,  and  to  ascertain  defend- 
ant's place  of  residence,  and  that 
his  rendence  and  whereabouts  were 
unknown.    (Id.) 

VoK  IIL  77 


6.  Where  the  venue  was  idaoed  in 
Sullivan  county  in  the  summon^ 
and  it  was  stated  in  the  notice  that 
the  summons  vras  issued  by  the 
county  Judge  of  Sullivan  county, 
and  was  filed  with  the  complaint, 
it  was  sufficient  notice  that  the  com- 
plaint was  filed  as  required  by  Code 
of  Remedial  Justice,  section  443, 
where  it  was  questioned  in  a  collat- 
eral proceeding,  although  it  might 
be  irregular  in  a  direct  proceeding. 
(23.) 

7.  Where  plaintiff  brought  an  action 
askiuff  for  the  return  of,  and  dam- 
ages for  the  retention  of »  certain 
valuable  papers,  and  the  case  was 
tried  as  one  of  replevin,  and  the 
Juiy  rendered  a  verdict  for  plain- 
tiff, awarding  him  the  title,  and 
thereafter  plaintiff  obtained  an  ds 
parte  order  for  Judgment,  and  that 
defendant  deliver  the  papers,  and 
that  costs  be  taxed,  and  on  the  same 
day  plaintiff  entered  iud^ent  for 
costs  and  afterwards  the  Judge 
struck  the  costs  from  the  Ju(^- 
ment  on  the  ground  that  it  was  an 
action  in  replevin.  On  appeal  from 
an  order  made  on  a  motion  of  de- 
fendant to  set  aside  the  order  and 
Judgment: 

Msld,  that  the  prooeedlngs  were 
irregular,  either  as  an  action  of  re- 
plevin or  in  equity,  to  compel  spe- 
cific performance ;  that  the  juag- 
ment,  and  order  for  Judgment, 
should  be  set  aside,  and  the  esse 
stand  as  it  was  after  the  verdict 
was  rendered;  and  if  the  court  de- 
sire to  hear  it  as  an  equitable  ac- 
tion, it  might  do  so.  {Mammand 
agt  Morgan^  arUe  488.) 

a.  The  rights  of  parties  to  a  legal 
action  are  to  be  aetermined  as  they 
were  at  its  commencement,  unless 
some  event,  happening  subsequent- 
ly, and  affecting  those  already  in 
issue,  is  presented  by  supplement- 
ary pleadings  to  the  court,  and  the 
fact  that  plaintiff,  after  the  com- 
mencement of  the  action,  was  de- 
clared a  bankrupt,  and  that  the 
cause  of  action  had  passed  to  his 
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•nignee,  cannot  be  proren  on  fha 
trial  where  the  answer  was  a  gen- 
eral deniaL  {Styki  agt.  FuU0r,€mte, 
464.) 

Oi  The  omission  of  an  attorney  to  in- 
dorse upon  a  paper  served  or  filed 
his  postoffloe  aadiess  or  place  of 
business,  as  required  by  rule  2  of 
the  supreme  court,  is  a  mere  irregu- 
larity, and  entitles  the  party  served 
either  to  return  the  paper  or  move 
to  set  it  aside ;  but  after  receiving 
it  without  objection,  he  cannot 
safely  disregard  the  functions  which 
the  piq)er  is  desired  to  perform. 
{EwMs  et  <U»  agt.  Saeker^  {U.,  ante, 
604.) 

10.  Section  1080  of  the  Ckxie  of  Civil 
Procedure  requires  a  notice  of  ten 
davs  of  entry  of  Judgment  before 
bringing  an  action  against  the  sure- 
ties on  appeal ;  but  n  such  notice, 
without  the  indorsement  of  the  at- 
torney's address,  is  accepted  by  the 
opposing  attorney  and  not  returned, 
he  waives  the  defect,  and  cannot 
afterwards  defeat  such  action  by 
pleading  that  the  required  notice 
has  not  Deen  given.    (Id, ) 

11.  Action  against  the  trustees  of  a 
mutual  b^efit  association  for  a 
breach  of  duty — ^when  the  plaintiff 
must  first  request  a  receiver  of  the 
ai^ciation  to  brins  the  action — 
to  whom  monev  collected  under  an 
assessment  made  by  such  an  associ- 
ation belonj^.  (I\8h^  agt.  An- 
drews, 87  £tun,  176.) 

IS.  Joinder  of  several  causes  of  action 
arising  out  of  the  same  transaction 
— ^when  the  plaintiff  will  not  be 
compelled  to  elect  upon  which  he 
will  proceed^Uode  of  Civil  Pro- 
cedure, sec.  481,  subd.  2.  (Ses 
Blank  SLgt.  Hartshorn,  ZlHun,  101.) 

18.  Cause  of  action  arising  from 
fraudulent  representation — ^when  it 
pa8.ses  to  the  general  n^-  '"nee  of 
the  party  injured  there t^^  'f^ 
MfM/rt  agt .  McKimPry,  37  i/v       .  .  ^ 


14.  Bill  of  particulars— when  not  al- 
lowed in  an  action  for  malidoas 
prosecution.  {8m  Lcm$  agt.  WU- 
Uams,  87  Hun,  888.) 

16.  Redemption  by  a  mortgagee  from 
a  sale  on  execution — YfhaX  is  a  suf- 
ficient statement  of  the  amount  doa 
— Code  of  Civil  Procedure,  sec. 
1466.  {See  PeopU  ex  rel.  Van  Bm- 
kirk  agt  Clark,  87  Hun,  201.) 

16.  Action  of  foreclosure— effect  of 
a  jud^ent  in  it  upon  a  defendant 
daimmg  a  dower  right  prior  to  the 
lien  of  the  mortgage — ^proper  prac- 
tice in  such  a  case.  (See  Lanier 
agt.  Smith,  87  Hun,  629.) 

17.  Action  by  an  executor — ^when  h% 
will  not  be  charged  personally  with 
the  costs  of  an  unsuccessful  action* 
{See  Dean  agt  Bmboom,  87  J9ufi» 
810) 

18.  Judgment  by  confession — ^when 
the  statement  of  the  facts  out  of 
which  the  debt  arose  is  insufficient 
— Code  of  Civil  Procedure,  sec. 
1274,  subd.  2.  (See  Oitieens^  JVat 
Bank  agt.  AiHson,  87  Hun,  186.) 

19.  An  appellant  cannot  object  to  aa 
error  which  was  advantageous  to 
him — ^power  of  the  court  to  sen- 
tence for  a  part  only  of  the  term 
fixed  by  a  statute — Penal  Code,  sea 
861 — ^in  case  of  an  erroneous  sen- 
tence the  case  will  be  remitted  for 
further  sentence.  {See  Beople  agt 
Banwr,  87  Han,  407.) 

20.  Action  to  cancel  a  tax  sale — re- 
q^uirements  of  the  statute  as  to  cer- 
tification of  the  assessment  books 
must  be  strictly  complied  with — 
when  provisions  as  to  time  of  cer- 
tifying will  be  deemed  directory — 
when  the  oath  of  the  assessors  may 
be  taken  before  a  commissioner  of 
deeds — right  of  one  tenant  in  com- 
mon to  maintain  an  action  to  re- 
move a  cloud  on  a  title  to  land  held 
by  several  tenants  in  common.  {See 
aDanneU  agt  Melntyre,  87  Hwi, 
-=>  ) 
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81.  Supptonontary  proceedings—de- 
fedi  in  the  aifidavit  cannot  be  taken 
advantage  of  in  eollateral  proceed- 
ings — ^power  of  a  county  fudge  to 
direct  mon^  to  be  paid  over  to  the 
claimant — Oode  of  Procedure,  sec. 
804  — the  board  of  education  of 
Rochester  is  a  distinct  corporation, 
separate  from  the  dty.  (See  Coo- 
man  a^.  Boa/rd  cf  ikkuxUion  qf 
Bochester,  87  Hwi,  M. 

fli.  Receiver  In  supplementary  pro- 
ceedings— ^power  oi,  to  maintain  an 
action  to  replevy  goods  mortgaged 
by  the  debtor— 1858,  chap.  814.  {See 
Fettibane  agi.  Draktford,  87  Hun, 
628.) 

SB.  Supplementary  proceedings-^sttb- 
pcenas  to  witnesses  should  be  under 
tiie  hand  of  the  referee  before  whom 
they  are  to  testify — Code  of  Civil 
Procedure,  sec.  854.  (See  People  ex 
rd  Jacobi  agt.  Bail^m  Hun,  946.) 

d4.  Supplementary  proceedings— a 
witness  may  be  compelled  to  attend 
in  a  county  other  than  that  of  his 
residence — Code  of  Civil  Proce- 
dure, sec.  £459— when  an  attorney 
cannot  refuse  to  testify  as  to  a  trans- 
action had  with  his  client  on  the 
ground  that  it  was  privileged — 
Code  of  Civil  Procedure,  sec.  836. 
(See  Foster  agt.  Wilkijiaon,  37  Bun, 
242.) 

25.  Order  for  the  examination  of  a 
party  before  trial —wlien  one  part- 
ner, seekin^r  to  conipt^l  a  settlement 
of  partnei-sliip  accounts,  may  ex- 
amine a  copartner — the  sworn  de- 
nial by  the  party  sought  to  be 
examlne<l,  of  any  information  as  to 
the  subject  of  the  ezaodnation — 
does  not  constitute  a  ground  for 
denying  the  application — Code  of 
Cinl  Procedure,  sec.  872.  {See 
Davie  agt.  Stanford,  87  Hun,  681.) 

26.  Examination  of  a  party  before 
trial— only  allowed  to  enable  the 
applicant  to  establish  his  own  case 


870,  te.    (See  Adcme  agt.  Ono- 
tuwffh,  87  Mun,  282.) 

27.  A  partT  may  be  compelled  to  ap- 
pear and  be  examined  as  to  a  fact 
denied  in  his  pleadings — ^when  the 
description  of  books  and  papers  to 
be  produced  for  examination  is  too 
vague  and  uncertain.  {See  Okhey 
agt.  Ha^iff,  87  Hun,  286.) 

28.  Costs  in  an  action  of  replevin— 
when  the  defendant  is  not  entitled 
to  costs  although  he  recovers  back 
a  part  of  the  articles  replevied  by 
the  plahitifl--Oode  of  Civil  Proce- 
dure, seo.  8284.  {See  EUbwm  agt 
Low,  87  Hun,  287.) 

20.  Taxation  and  retaxatlon  of  ooati 
admissibility  of  evidence  upon  the 
hearing — mode  of  reviewing  the 
taxation  at  special  term.  (See  Oro9- 
hy  1^.  Oobb,  87  Hun,  271.) 

80.  Sureties  upon  an  undertaking  for 
an  attachment — ^they  are  liable  for 
costs  awarded  to  the  defendant, 
although  the  attachment  is  not 
formally  vacated— Oode  of  Civil 
Procedure,  sec.  640.  (See  Lee  agt. 
Bmnor,  87  Hun.  684.) 

81.  Duty  of  the  court  to  determine 
an  equitable  action,  where  a  tem- 
porary injjunction  has  been  granted 
and  an  issue  joined  therein,  al- 
though the  matter  in  dispute  ha* 
been  decided  by  the  lapse  of  time 
— when  the  court  should  determine 
the  case  simply  for  the  purpose  of 
settling  the  rights  of  the  parties  to 
costs.  (See  KeUey  agt.  McMahan, 
87  Hun,  212.) 

82.  Action  for  trespass  on  lands  in 
another  state  is  not  maintainable 
here — action  for  a  slander  of  title 
— ^malice  must  be  alleged — ^Joinder 
of  causes  of  action.  (See  Dodae 
agt.  Colby, ^  87  Hun,  516.) 

88.  Action  for  money  had  and  re- 
ceived— ^when  the  payment  of  tiie 
money  to  the  plauntUT,  or  by  hia 


'--Code  of  Civil  Procedure,  sec.  ■     authority,  most   be  aUe^ged  and 
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proved   by   the    defendant.    (See 
AndrmM  agt  MoOer,  87  Hun,  4fc)0.) 

84.  Jadffment  taken  on  an  inqnett 
must  be  reviewed  by  motion  not 
by  appeal — a  judgment  in  a  parti- 
tion suit  in  chancery  imports  a 
seizin  of  the  lands  by  the  parties. 
(See  OteerUeaf  agt.  broold^  do, 
R  B.  Co,,  87  Hun,  4B5.) 

85.  When  an  action  mav  be  con- 
tinued in  the  name  of  the  original 
plaintiff  after  he  has  made  a  gen- 
eral assignment — Code  of  Civil 
Procedure,  sees.  449,  766.  (See 
Lanoeon  agt  T(Aon  qf  WoodOoek,  87 
Eyn,  852.) 

80b  When  a  ease  must  be  made  in 
in  order  to  enable  the  general  term 
to  review  a  Judgment— Code  of 
Civil  Procedure,  sec.  U97.  (See 
Delano  agt.  Hofp,  87  Hun,  870.) 

87.  Receiver  of  a  corporation — power 
of  the  court  to  cure  an  omission  to 

five  notice  to  the  attorney  generid 
y  directing  an  order  to  be  entered 
nunc  pro  tune — ^property  in  custody 
of  a  United  States  court  is  not 
subject  to  levy — a  general  judg- 
ment creditor  of  a  corporation  is 
not  entitled  to  notice  oi  a  motion 
for  the  appointment  of  a  receiver 
thereof.  (^8ee  Morriaon  agt.  Men- 
haden Oo,,  87  Hun,  622.) 

88.  Receiver  of  a  corporation— a 
judgment  should  be  entered  against 
him  as  receiver,  and  not  person- 
ally— ^when  it  may  be  so  entered 
after  he  has  been  discharged  as  re- 
ceiver. (Qee  Woodruff  agt  JtfweU^ 
VtHun,  206.) 

88.  Two  actions  against  the  same 
defendant  upon  the  same  cause  of 
action — ^when  the  pendency  of  one 
such  action  in  the  United  States 
court  does  not  prevent  the  com- 
mencement of  the  other  in  the 
state  court.  (See  Utica  Chthea 
Dryer  Iffg,  Cfo.  agt.  Otis,  87  Hun, 
801.) 


40.  Proceedings  for  the  appointment 
of  a  committee  of  a  lunatic — ^what 
allegation  as  to  his  unsoundness  of 
niind  will  confer  jurisdiction  upon 
tlxe  county  court — what  coustitutes 
an  unsoundness  of  mind — right  of 
the  oounty  court  to  direct  that  the 
issue  of  fact  be  tried  l^efore  a  jury 
in  that  court.  (See  Jaekum  agk 
Jackeon,  87  Hun,  806.) 

41.  Neglects  of  municipal  officer  to 
interfere  to  protect  a  taxpayer's 
rights — ^rignt  of  the  latter  to  make 
the  officers  parties  to  an  action 
brought  by  himself  against  the 
wrong-doers.  (See  Owrton  agt 
Vaiaye  tf  Olean,  87  Hun,  47.) 

42.  One  principal  on  a  bond  cannot 
sue  a  surety  thereon  to  recover  for 
a  breach  of  the  bond  by  his  co- 
principaL  (fios  Ifcme  agt  Oakl^, 
87  Hun,  486.) 

48.  In  this  action,  brought  to  ton- 
close  a  mortgage  executed  liy  the 
defendant  M^gaiet  Maxwell,  sha 
appeared  and  answered  by  an  attor- 
ney, Mr.  G.  B.  White.  After  a 
judgment  of  foreclosure  had  been 
entered,  and  two  davs  before  the 
sale  was  completed,  theie  was 
served  upon  the  plaiutiffs'  attorney 
a  notice  of  appeal  from  the  judg- 
ment, with  an  undertaking  to  stav 
Jroceedinffs  thereon,  signed  by  Ea. 
.  MaxweU,  as  attorney  for  Marga- 
ret Maxwell.  The  notice  was  at 
once  returned  with  an  indonsement 
declining  to  reco^ze  him  as  attor- 
ney for  the  said  defendant,  and  on 
the  day  appointed  the  sale  was  com- 
pleted, lield,  that  as  tlie  appeal 
could  not  be  taken  by  the  new  attor- 
ney until  he  had  been  properly  sub- 
stituted in  the  place  of  the  former 
attorney,  the  service  of  the  notioe 
was  ineflfectual  to  stay  the  proceed- 
ings and  a  motion  to  vacate  the  sale 
was  properly  denied.  iShuler  agt. 
MaxweU,  88  Hun,  240.) 

44.  The  motion  to  set  aside  the  sale 
wa^  made  upon  the  further  ground 
that  the  premises  were  not  sold  in 
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parcels.  Hdd,  that  as  it  appeared 
that  the  appellant  was  not  the  owner 
of  the  premises,  and  that  there  was 
so  deficiency,  she  could  not  raise 
the  objection.    {Id.) 

46.  Action  to  recover  damages  for 
injuries  by  the  defendant's  negli- 
gence— opinions  of  doctors  as  to  the 
probability  of  the  plaintiff's  permar 
nent  recovery — as  to  the  probability 
of  the  recurrence  of  brain  troubles 
^objections  to  evidence  unavailing 
unless  the  error  be  specifically 
pointed  out.  {See  Tozer  agt.  N.  Y, 
C.andJS.  B,  B.  B.  Co.,  98Htm,  100.) 

46.  Taking  of  land  for  railroad  pur- 
poses under  chapter  606  of  1875— 
contents  of  petition — ^power  of  the 
court  to  amend  it — what  objections 
to  tiie  character  of  the  evidence  can- 
not be  first  raised  on  appeal — duty 
of  the  >conunissioners  as  to  deter- 
mining the  route  and  as  to  fixing 
the  time  for  the  completion  of  the 
railway.  {See  Matter  of  Suburban 
Bapid  Transit  Co.,  88  Bun,  658.) 

47.  A  bUl  of  particulars  will  not  be 
allowed  where  the  information 
sought  for  lies  peculiarly  within  the 
knowledge  of  the  defendant.  {See 
Fink  agt.  Setter,  38  Hun,  168.) 

48.  Bill  of  particulars  in  an  action  for 
libel — a  party  cannot  be  compelled 
to  discl(>se  his  evidence — a  bill  of 
particulai's  cannot  be  required  as  to 
matters  pleaded  only  in  mitigation 
of  damages.  {See  2^eiDelleLgt,  Butler, 
88  Hun,  104.) 

49.  Indictment — variance  between  its 
allegations  and  the  proof — an  objec- 
ti6n  must  first  be  taken  at  the  trial 
— how  larceny  is  to  be  charged 
under  section  528  of  the  Penal  Code 
— charge  as  to  reasonable  doubt. 
{See  People  agt.  Ciniger,  38  Hun, 
500.) 

50.  Evidence— when  a  party  may 
testify  as  to  the  value  of  services 
lendered  by  him  to  a  deceased  per- 
son— Code  of  Civil  Procedure,  sec- 


tion 829 — ^whether  or  not  the  plain- 
tiff has  offered  to  refer  a  claim 
should  not  be  submitted  to  the  jury 
— ^right  of  a  party  to  address  the 
jury  on  all  questions  submitted  to 
It.  {See  Burroios  agt.  Butler,  88 
Hun,  157.) 

51.  Party-wall — ^when  a  covenant  to 
pay  therefor  runs  with  the  land — 
when  a  party  taking  subject  to  a 
covenant  cannot  dispute  the  liability 
of  his  grantor — when  the  parties 
are  not  entitled  to  a  hearing  before 
the  appraisers.  {See  Be&U  agt. 
Kennedy,  88  Hun,  610.) 

52.  Stay  of  proceedings  because  of 
the  non-x>avment  of  costs — ^what  is 
a  waiver  oi  the  right  to  insist  upon 
it.  {See  Attomey-Chneral  agt.  Can^ 
tinenUU  Life Ine.  Go,,  88  Hun,  522.) 

» 
58.  Foreign  administrator — jurisdic- 
tion of  the  courts  of  this  state  over 
an  action  against  him — tinicndment 
of  a  clerical  error  in  an  atfidavit — 
Code  of  Civil  Procedure,  sec.  723. 
{See  Murphy  Agt,  Hall,  8b  Hun,  528.) 

64  Refusal  of  highway  commission- 
ers to  have,  what  is  claimed  to  be 
a  public  road,  ascertained  and  re- 
corded—an error  in  their  decision 
cannot  be  reviewed  by  mandamus. 
{See  People  ex  rel.  MtUer  agt.  Huhe, 
88  Hun,  888.) 

55.  Action  to  recover  assets  wrong- 
fully converted  by  an  administrator 
— when  it  may  be  brought  by  one 
of  the  heirs-at-law.  {See  Bandel 
agt.  Byett,  88  Hun,  847.) 

56.  Injunction  —  motion  to  vacate, 
without  notice,  at  general  term — 
Code  of  Civil  Procedure,  sec.  626 
— ^in  what  cases  such  a  motion  can 
be  made  {See  Gere  agt.  N.  T.  C. 
and  H  B.  RR  Oo.,  2^  Bun,  281.) 

57.  Power  of  the  court  to  direct  one 
of  several  persons,  jointly  indicted, 
to  be  tried  separatelv — when  a  per- 
son is  not  disqualified  to  sit  as  a 
juror  by  reason  of  an  existing  opin- 
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ion  88  to  the  guilt  of  the  accused— 
when  evidence  not  alle^ped  in  the 
indictment  is  admissible  m  support 
of  the  charj;e  of  fraud  there  made 
— ^when  eyidence  of  a  settlement 
with  a  third  person  is  not  admissi- 
ble in  favor  of  the  party  indicted 
— misconduct  of  Juror — when  a 
conviction  will  not  be  reversed 
therefor— duty  of  counsel  to  pre- 
sent objections  at  tiie  time  of  the 
commission  of  the  improper  act. 
{SeeBfOfOetigL  Clark,  98  Sun,  214.) 

08.  Trialof  a  person  accused  of  dime 
—all  questions  of  fact  should  be  left 
to  the  Jury — not  more  than  one 
separate  and  distinct  crime  can  be 
clukrged  in  an  indictment— Code  of 
Criimnal  Procedure,  sec.  27&— the 
objection  should  be  taken  bv  a  de- 
murrer— Code  of  CrimiDttl  Proced- 
ure, sec.  828,  subd.  8— and  is  waived 
bv  a  plea  of  not  guilty— Id.,  sees. 
881,  464— when  an  indictment  is 
defective  in  failing  to  sufficiently 
identify  the  property  takeii — the 
objection  is  waived  ii  not  taken  by 
a  aemurrei^--so  also  as  to  a  failure 
to  set  forth  the  value  of  the  prop- 
erty taken.  (See  People  agt  Upton, 
88  Hun,  107.) 

59.  Jud^nnent  affirming  a  surrogate's 
order  in  special  proceedings — right 
ot  a  party  to  enter  a  judraient  for 
costs.  if<ee  Wadley  agt.  JDavis,  38 
Hun,  180.) 

60.  When  an  entire  defense  cannot 
be  8tri('ken  out  as  irrelevant — a 
pleading  will  not  be  stricken  out 
because  it  does  not  state  a  good 
cause  of  action.  {See  Hubbard  agt. 
Oorham,  88  Hun,  162.) 

61.  Service  of  summons  by  publica- 
tiou-^efects  in  the  notice  attached 
to  the  summons — when  they  do  not 
prevent  the  court  from  acquiring 
jurisdiction — Code  of  Civil  Proced- 
ure, sees.  442,  448 — purchaser  at  a 
Judicial  sale  required  to  accept  a 
title.  (See  Loring  agt  Binney,  88 
Hun,  152.) 


68.  Compulsorv  reference — cannot  be 
oiderea  on  tne  ground  that  an  ac- 
count must  be  examined,  if  that  is 
not  the  principal  issue.  (Bee  VUtf- 
Un  agt  Drake,  88  Hun,  144.) 

68.  Motions  affecting  receivers  of  in- 
solvent corporations— what  papen 
must  be  served  upon  the  attomey- 
eeneral  under  chapter  878  of  18^. 
(See  Chreaeon  agt.  ChodwiUie-Wp- 
man  Co.,  88  Hun,  188.) 

64  Action  to  recover  a  tax  illegally 
collected  by  a  county — ^when  it  may 
be  recovered  without  first  vacating 
the  assessment — what  evidence  is 
sufficient  to  show  a  receipt  of  the 
money  by  the  county-~a  claim  to 
recover  a  tax  illegally  collected 
need  not  be  first  presented  for 
audit.  (See  Bote  agt.  Superrieore  qf 
Cayuffa  CaurUy,  88  Hun,  20.) 

65.  Pleading- acauseofactionforan 
absolute  divorce  cannot  be  united 
with  one  for  a  separation — ^the  fail- 
ure of  the  plaintiff  to  separately 
state  his  causes  of  action  does  not 
deprive  the  defendant  of  his  right 
to  demur.  (See  Zorofn  agt  Zortkn, 
88  Hun,  67.) 

■ 

66.  Certiorari — a  return  thereto  is  to 
be  confined  to  matters  specified  In 
the  writ — ^to  what  extent  the  papeim 
used  on  the  motion  for  a  wnt  may 
be  considered  at  the  hearing — 
alteration  of  a  highway.  (Sae  People 
ex  rel.  Downey  agt  Dains,  88  Hun, 

4a) 

67.  Certiorari — ^it  cannot  issue  to  a 
body  which  has  lost  control  of  the 
record  to  be  reviewed.  (See  People 
ex  rel.  L.  S.  ami  M.  8.  R.  Co.,  agt. 
Common  Council,  38  Hun,  7.) 

68.  When  a  plaintiff  should  not  be 
comi)elled  to  elect  as  to  which  of 
two  counts  he  relies  upon.  (See 
Haynee  agt  Buffalo,  N.  Y,  and  P. 
R  R  Co.,  88  i/un.  17.) 

69.  Action  to  restrain  the  enforce- 
ment of  a  city  ordinance— when  the 
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inyalidity  of  the  ordinance  must 
have  been  flnst  established  in  an 
action  at  law .  (Ste  Marvin  Safe  Co. 
agt  Ma/ycT,  86  iSun,  146.) 

70.  Execution  against  the  person  of  a 
defendant— what  recit^  it  must 

*  contain— Code  of  Civil  Procedure, 
sections  1B65,  1872,  1489.  [Su 
aShea  agt.  K<^n,  88  JSvm,.  149.) 

71.  Order  for  the  examination  of  a 
judgment  debtor — Code  of  Civil 
Procedure,  section  2486 — ^the  regu- 
larity of  the  issue  of  the  execution 
must  be  shown — also  a  demand 
upon  the  debtor  and  a  refusal  by 
him  to  apply  the  property.  {See 
HuUon  agt  Weld,  A  Juun,  14^) 

79.  Surrogate's  court — ^who  may  peti- 
tion the  court  as  a  ''creditor"  for 
a  decree  directing  his  claim  to  be 
paid  —  Code  of  Civil  Procedure, 
sections  3717,  2718.  (See  HaU  agt 
Ihie&nbiur^,  88  Hun,  126.) 

78.  A  party  entering  a  judgment  for 
damages  and  costs,  aiter  his  costs 
have  been  taxed,  cannot  thereafter 
move  for  a  relaxation.  (See  Bur- 
rotoe  agt.  BuU&r,  88  JSun,  121.) 

74.  Increased  costs  in  an  action 
against  a  public  officer — when  not 
aUowed  in  an  action  upon  an  in- 
denmity  bond— Code  of  Civil  Pro- 
cedure, section  8258,  subdivision  1. 
(See  Oonner^gL  Keese,  d8I£un,  124.) 

76.  Appointment  of  a  guardian  for  an 
infant  in  a  suiTogate's  court — no 
notice  is  required  if  the  infant  be 
present  and  consent.  (See  Matter 
cfSelyra^,  88  Hun,  218.) 

76.  Attachment — ^what  facts  must  be 
stated  in  the  papers  therefor — Code 
of  Civil  Procedure,  sections  635, 
686.  {See  Edick  agt  Qrem,  88 
Hwn,  202.) 

77.  Amendment  to  complaint  —  not 
allowed  so  as  to  change  the  venue 
thereby.  {See  Rector  8^  Bidgwood 
Jce  Co,,  ^  Hun,  %n.) 


78.  When  a  defect  in  a  notice  of  entiT 
of  judgment  is  waived  by  an  ad- 
mission of  its  due  and  proper  ser- 
vice— to  review  an  interlocutory 
judgment  on  an  appeal  from  a  final 
judgment,  the  former  must  be 
speofied  in  the  notice  of  appeal — 
Code  of  Civil  Procedure,  secUona 
1801, 1816— the  court  cannot  amend 
the  notice  by  inserting  such  refer- 
ence. (See  PaUermm  ^.  McOwm^ 
88  Hun,  681.) 

79.  Purchase  at  a  foreclosure  sale— 
the  court  cannot  enforce  it  as  to 
part,  with  a  deduction  from  the 
price  for  the  residue  as  to  which 
the  title  is  defective.  (Sw  Thomp' 
eon  agt  Schmieder,  88  Mun,  604.) 

80.  Fees  of  a  referee  appointed  to 
take  the  accounts  of  a  receiver — 
when  not  allowed  until  the  report 
is  made.  {See  Clapp  agt  Olamt 
88  Hun,  640.)  ^ 

81.  Court  of  special  sessions— restrio- 
tions  upon  the  power  of,  to  impose 
a  sentence  upon  one  convicted  be- 
fore it— Code  of  Criminal  Proced- 
ure, section  717— habeas  corpus — 
proper  remedy  for  one  imprisoned 
under  a  void  judgment.  {See  Peo- 
ple ex  rd.  Stokee  agt.  BMoy,  88 
Hun,  280.) 

82.  Surrender  of  coupons  upon  the 
receipt  of  a  worthless  check — when 
the  owner  still  retains  his  title  to 
them — a  mandamus  should  not 
issue  when  an  ample  legal  remedy 
exists.  {See  People  ex  rel.  Port  Chei- 
ter  Bank  agr.  Cromwell,  88  Hun, 
884.) 

88.  A  commission  to  take  testimony 
may  issue  upon  a  reference  of  a 
disputed  claim  against  an  estate- 
It  S.,  pt  2,  chap.  6,  tit.  8,  art.  2, 
sees.  36,  37— Code  of  Civil  Proced- 
ure, sections  887,  888.  {See  Pad- 
dock agt  Kirk/um,  38  Hun,  876.) 

84.  Action  for  libel — a  demurrer  will 
not  lie,  if  the  words  can  be  so  con- 
strued as  to  be  libelous,  although 
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alao  capable  of  an  Innocent  mean- 
ing. (See  Patch  agt  T}nbun6  Amo- 
oioHon,  88  Hun,  868.) 

85.  A  person  saing  as  a  poor  person 
may  appeal — ^the  privilege  of  so 
suing  ooes  not  extend  to  sach  ap- 
peal—Code of  Civil  Procedure,  sec- 
tion 466.  {See  Moore  agt  City  qf 
Troy,  88  Hun,  801.) 

86.  Action  against  a  trustee  of  a  cor- 
poration for  a  failure  to  file  a  re- 
port— ^the  defendant  cannot  serve 
an  unverified  answer  —  Code  of 
Civil  Procedure,  sections  628, 887— 
such  an  action  being  ex  delicto,  the 
clerk  cannot  enter  Jud^ent  on  de- 
fault, under  section  1212  of  said 
Code.  (See  Oadsden&gt.  Woodward, 
88  Hun,  648.) 

87.  No  order  for  the  payment  of  dis- 
bursements can  be  made  until  a  final 
Judgment  has  been  recovered.  (^ 

Weeka  agt.  OomweU,  88  Hun,  677.) 

88.  Change  of  place  of  trial — ^when 
an  action  wUl  be  removed  from  the 
superior  court  of  the  city  of  New 
York,  in  order  to  change  the  place 
of  trial  for  the  convenience  of  wit- 
nesses. (See  Bowles  agt.  Borne,  W, 
andO,RROo.,dS  Hun,  507.) 

89.  In  case  of  a  gift  of  a  remainder 
where  the  life  tenant  has  power  to 
dispose  of  the  principaJ,  should  the 
legatees  in  remainder  or  the  execu- 
tors bring  the  action  to  recover  the 
residue  of  the  principal.  (See  Spen- 
cer agt.  Strait,  38  Hun,  228.) 

90.  Order  of  arrest — what  facts  show 
a  fraudulent  disposition  of  firm 
property,  with  intent  to  defraud 
creditors.  (See  Hanover  Vulcanite 
Co.  agt.  Natliamon,  38  Hun,  488.) 

91.  Deposit  in  a  savings  bank  in  trust 
for  another — the  beneficiary  may 
recover  it  from  the  executor  of  the 
trustee,  if  the  executor  has  drawn 
it  out — such  action  lies  against  the 
executor  individnally.  {See  And- 
erson agt.  I'honison,  38  Ilun,  3U4.) 


92.  Right  to  issue  a  precept  to  collect 
the  costs  of  a  motion — Code  of  Civil 
Procedure,  sec.  779— when  the  order 
is  served  by  mail  the  party  hsB 
twenty  days  within  which  to  pay 
them— costs  of  a  motion  cannot  be 
set-off  against  other  motion  costs,, 
after  the  latter  have  been  assigned 
hy  the  party.  (See  WeUman  agt. 
Fro9t,  88  Hun,  889.) 

98.  A  tenant  in  common  may  join  his 
wife  as  a  co-plaintiff  in  an  action 
for  partition— Code  of  Civil  Pro- 
cedure, sec.  1688.  (See  Foster  agt 
Foster,  88  Hun,  866.) 

94.  Challenge  to  a  furor  for  Was — to 
what  subject  the  oias  must  relate — 
Code  of  Criminal  Procedure,  sec. 
876— peremptory  challenge— right 
of  comment  by  the  court.  (See 
i^fitptoagt  Oarpenter,  88  Hun,  490.) 

95.  Motion  for  a  new  trial  on  the 
ground  of  a  change  in  the  decisions 
of  the  court  of  appeals  on  the  ques- 
tion involved — when  the  motion 
will  be  barred  by  laches— motion 
for  a  new  trial  *on  exceptions — 
within  what  time  it  must  be  made 
—costs  allowed  on  its  denial.  (See 
JPbrstman  agt.  SehuUin^,  88  Hun, 
482.) 

96.  Defect  of  parties,  when  waived, 
unless  the  objection  is  taken  br 
mig^er — evidence — what  admissi- 
ble to  show  the  good  faith  of  a 
vendee  when  the  sale  is  attacked  as 
fraudulent — what  facts  do  not  show 
a  sale  to  be  fraudulent.  (See  Mo 
Oreery  agt  Gordon,  88  Hun,  467.) 

97.  Right  of  a  stockholder  to  bring 
an  action  against  a  corporation  and 
its  officers  misappropriating  its 
fundsr— right  of  the  corporation  to 
appeal  from  a  judgment  against  the 
plaintiff— contract  by  the  agent  of 
a  corporation — ^which  he  cannot  ap- 
propriate benefits  intend«i  for  the 
corporation,  {f'ee  Sheridan  agt 
Sfieridnn  Electi-ic  Light  Oo.,  88 
Ilun,  3i»6.) 
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96.  Judgmemt  creditor's  action — when 
the  debtor  may  attack  the  judgment 
as  obtained  through  fraud.  (See 
Biehofrdton  agt.  Trimble,  88  Hun, 
409.) 

99.  Power  of  court  to  order  a  refer- 
ence on  a  motion  to  continue  an 
injunction — it  may  compel  the  per- 
sonal appearance  of  the  affiants — 
may  prescribe  upon  what  notice 
the  hearing  ebould  be  had — may 
prohibit  an  application  for  the  ex- 
amination of  witness  without  the 
state  by  a  commission.  {See  St/ubbe 
agt  tiipUy,  89  Htin,  620.) 

100.  The  court  has  not  power  to  com- 
pel a  husband,  in  an  action  for  di- 
vorce, to  pay  for  the  printing  of 
papers  on  an  appeal  by  his  wife — 
when  the  court  will  relieve  an  ap- 
pellant from  printing  the  case. 
{See  Fagctn  agt  Fagcm,  89  Bun, 
681.) 

101.  Power  of  the  court  to  allow 
amendments  to  pleadings — when 
an  action  may  be  changed  from 
contract  to  tort — amendment  not 
disallowed  because  the  claim  is 
barred  at  the  time  the  motion  is 
made.  {See  EighmU  agt.  Taylor, 
89  Hun,  806.) 

102.  Power  of  the  court  to  order 
issues  to  be  settled  although  more 
than  ten  days  have  elapsed  since 
they  have  been  joined  —  Oeneral 
Rules  Supreme  Court  No.  81.  {See 
Apel  agt.  Connor,  89  Hun,  482.) 

103.  Right  to  serve  an  amended  com- 
plaint— an  extension  of  time  is  a 
waiver  of  the  right  to  object  that  a 
complaint  is  not  sufficient  to  require 
an  answer  or  demurrer.  {See  Smith 
agt.  Pfister,  39  Hun,  147.) 

104.  What  instructions  to  a  jury  as 
to  their  duty  to  agree  is  allowable. 
{See  Cranston  agt.  N,  T.  C.  and  H. 
RRB  Co.,  89  Hun,  308.) 

105  Action  to  restrain  the  use  of  a 
trade-mark — will  not  lie  if  the  plain- 

Vou  IIL  78 


tiff  is  char^ble  with  a  false  repre- 
sentation m  using  it — ^when  an  ac- 
tion for  an  injunction  will  not  be 
retained  as  one  for  damages.  {See 
New  York  Cwrd  Co.  agt  Union  Ca/rd 
Co,,  89  Hun,  611.) 

106.  Action  to  restrain  the  prosecu- 
tion of  another  action  in  the  same 
court— only  allowed  where  full  and 
complete  justice  cannot  be  obtained 
in  the  first  action.  {See  Haywanrd 
agt.  Hood,  89  Hun,  596.) 

107.  Libel — action  to  restrain  the 
publication  of  the  name  of  the 
plaintiff  as  a  delinquent  debtor — 
what  must  be  shown  in  order  to 
obtain  a  temporarviniunction.  {Bee 
Greene  agt.  tf.S.  BeaJkrs*  Pro.  Aseo- 
eiation,  89  Hun,  800.) 

108.  Joinder  of  causes  of  action — an 
action  relating  to  different  separate 
trusts  created  by  the  same  will  can- 
not be  joined  where  the  beneficiar- 
ies are  different  and  have  no  com- 
mon interest  {See  Weeks  Agt.  Com- 
UfoU,  89  Hun,  648.) 

109.  Modific^itlon  of  a  judgment  by 
the  general  term  so  as  to  send  the 
case  back  to  a  referee  to  consider 
one  particular  subject — a  motion 
to  confirm  the  report  should  be 
made  at  speciil  term  and  not  at 
the  general  term.  {See  Oautier  agt 
Douglas  MJg.  Co.,  39  Uun,  642.) 

110.  Stay  of  proceedings  on  appeal- 
when  an  allowance  of  a  counter- 
claim in  l)ehalf  of  a  defendant  will 
be  treated  as  a  judgment  recovered 
by  him  against  the  plaintiff.  {See 
New  York,  L.  E.  andW.  R  R  Co. 
agt.  Carhart,  89  Hun,  516.) 

111.  Referee — he  is  disqualified  by 
reason  of  his  having  already,  in  an 
action  for  divorce,  found  one  of  the 
parties  guilty  of  adulterv.  {See 
Matter  ^  Bliss,  89  Hun,  594.) 

112  Failure  of  a  referee  to  deliver  or 
file  his  report  within  sixty  days — a 
delay  of  the  successful  party  to  take 
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it  up,  when  induced  by  representa- 
tions as  to  a  settlement  maae  by  the 
unsuccessful  party,  does  not  justify 
the  vacating  of  an  order  of  refer- 
ence. i^See  Dvoyer  agt.  Moffn^an, 
89  Uun,  860.) 

113.  Settlement  of  a  case  when  a  ref- 
eree's findings  of  fact  are  to  be  re- 
viewed as  being  against  the  weight 
of  evidence — as  having  no  evidence 
to  support  them.  {^  Bpmce  agt. 
Chambers,  39  Hun,  193.) 

114.  Costs— traveling  fees  of  a  wit 
ness — ^when  allow^  from  the  place 
of  service  of  the  subpoena — copy  of 
stenographer's  minutes — ^when  the 
amount  paid  for  it  will  not  be  al- 
lowed as  a  disbursement.  {Bee 
PfandUr  Barm  Eetracting  Co,  agt. 
FfaiidleT,  89  Hun,  191.) 

115.  Additional  allowances  not  allow- 
ed to  the  plaintiff  where  the  contro- 
versy has  been  whether  his  recovery 
should  be  reduced  by  the  amount 
of  a  counter-claim,  and  such  coun- 
ter-claim ha<^  been  eBtiblished  by 
the  defendant.  (See  N.  T.,  L.  E, 
and  W.  K  B,  Co.  agt.  Carhart,  89 
Hun,  863.) 

116.  Surrogate— power  of,  to  Inquire 
as  to  the  validity,  as  against  cred- 
itors, of  a  transfer  from  the  de- 
ceased to  his  executor.  {See  Matter 
ofKeUogg,  89  Hun,  275.) 

117.  Sale  of  the  real  estate  of  a  de- 
cedent to  pay  his  debts — ^petition— 
what  allegations  it  must  contain — 
what  are  sufficient.  {See  Matter  cf 
German  Bank,  89  Hun,  181.) 

118.  Attachment— the  affidavit  may 
be  made  by  the  plaintiff's  attorney 
— facts  are  presumed  to  be  within 
his  personal  knowledge — when  a 
deposition  of  a  defendant  in  an- 
other action  may  be  used  instead  of 
his  affidavit— when  the  affidavits 
are  sufficient  {See  James  agt.  Rich- 
ardeon,  89  Hun,  899.) 

119.  Attachment— void  because  of  a 


failure  to  serve  the  summons  within 
thirty  days,  as  required  by  section 
227  of  the  Code  of  Procedure.  {See 
CouiU  agt  WineheU,  89  Hun,  489. 

120.  Attachment — ^in  what  actions  It 
may  be  issued — Code  of  Civil  Pro- 
cedure, sec.  625 — when  affidavits 
made  in  another  action  may  be  used 
on  a  motion  for  an  attachment 
(See  Whitney  agt  Hiraeh,  89  Hun, 
825.) 

121.  Recorder  of  the  city  of  Cohoes, 
he  cannot  accept  money  in  lieu  of 
bail— 1880,  chap.  456,  sec.  80— he  is 
personally  liable  for  money  so  re- 
ceived. (See  Eagan  agt  Stewns,  89 
Hun,  811.) 

122.  When  a  husband  cannot  avaQ 
himself  of  a  Judgment  recovered 
by  his  wife  against  the  same  de- 
fendant for  the  same  accident  {See 
Oroth  agt.  Wasliburn,  89  Hun,  324.) 

123.  Judgment  creditor's  action — ^lien 
acquir^  by  the  plaintiff  first  com- 
mencing it — priority  of  it  over  that 
acquired  by  other  creditors  subse- 
quently becoming  parties.  {See 
Claflin  agt  Gordon,  89  Hun,  54.) 

124.  Draft  received  by  a  bank  for  col- 
lection*-when  the  sender  is  entitled 
to  the  amount  collected  in  prefer- 
ence to  the  general  creditors — a  re- 
ceiver will  be  directed  to  make 
payment  on  a  summary  application. 
( /S^  People  agt  Barik  of  DaiumUe, 
90  Hun,  187.) 

126.  Negligence— when  the  question 
as  to  t£e  negligence  of  the  master, 
in  failing  to  provide  for  the  safety 
of  his  employee,  should  be  left  to 
the  jury  {See  Williafna  agt.  Dela- 
ware, Lack.  andWeetem  B.  B,  Co,, 
89  Hun,  480.) 

126.  Action  of  ejectment — power  of 
the  court  to  set  aside  a  second  judg- 
ment—  Code  of  Civil  Procedure, 
sec.  1525— the  discretion  exercised 
by  the  court  below  is  reviewable  on 
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appeal.    {See  Keder  agt.  DenrvUf 
89  Hun,  18.) 

127.  When  the  payment  of  an  assess- 
ment is  deemed  to  have  been  made 
under  coercion — right  of  an  owner 
to  recover  it  after  vacating  the  as- 
sessment—stsitute  of  limitations — 
when  time  will  be  extended  by  a 
statutory  provision  requiring  a  cer- 
tain time  to  elapse  after  presenta- 
tion of  the  claim  before  an  action 
will  lie.  (>tf0  Brehmh  agt.  Mayer , 
39  Run,  588.) 

128.  Taxation  of  shares  in  national 
banks — neither  the  bank  nor  its 
receiver  can  apply  for  a  reduction 
In  the  assessment — the  assessment 
can  only  be  reviewed  by  certiorari 
— ^the  party  aggrieved  must  apply 
to  the  assessors  for  relief  before  ap- 

>lying  to  the  court.     {PeopU  agt 
~raU  St.  Bank,  89  Hun,  525.) 


^ 


129.  When  the  court  may  direct  a 
verdict — when  interest  follows  a  re- 
covery 9S  matter  of  legal  right 
(See  Mayor  agt  Sands,  89  Bun, 
519.) 

180.  Distribution  of  a  surplus  fund 
arising  on  foreclosure— what  claims 
may  be  considered  by  the  referee — 
notice  must  be  given  to  all  persons 
interested  in  the  fund.  {Se€  Kings- 
land  agt.  Chetwood,  89  Hun,  602.) 

181.  To  review  a  motion  for  nonsuit 
the  case  must  show  a  ruling  and  an 
exception  thereto— gift  of  a  prom- 
iaaoi  y  note — the  owner  may  testify 
as  to'his  intent  in  delivering  it.  {See 
PHtchard  agt.  Hirt,  89  mtn,  878.) 

182.  Order  of  arrest — ^when  a  third 
order  will  not  l)e  set  aside  as  pro- 
cured for  the  purpose  of  vexing  and 
harassing  the  d ef  enc Ian t.  ( See  Giti- 
zent^  National  Bank  agt.  Vorhis,  89 
Hun,  24.) 

188.  Criminal  Procedure — when  ob- 
jections not  raised  in  the  lower 
court  cannot  be  taken  on  appeal — 
Code  of  Criminal  Procedure,  sec. 


761.    {See  People  ex  rei.  Baker  agt. 
Beatty,  89  Hun,  476.) 

184.  Bill  of  particulars — ^may  be  or- 
dered in  an  action  on  an  accoimt 
stated.  (See  Wells  agt.  Van  Aken, 
89  Hun,  815.) 

185.  Admissibility  of  a  judgment  to 
show  a  peaceful  entry- when  a  re- 
covery cannot  be  had  under  a  claim 
hostile  to  that  alleged  in  the  com- 
plaint (See  Bradt  agt.  Church,  89 
Hun,  262.) 

186.  Mistake  in  the  description  of 
land  intended  to  be  conveyed — 
when  the  equitable  rights  of  a 
party  may  be  asserted  in  an  action 
of  ejectment — When  it  is  not  neces- 
sary to  first  have  the  deed  reformed. 
(See  Glaeken  agt.  Broum,  89  Hun, 
294) 

187.  Statute  of  limitation— an  action 
to  reform  a  deed  must  be  brought 
within  ten  years — when  a  party 
cannot  recover  land  conveyed  with- 
out first  having  his  deed  reformed. 
(See  Boyt  agt.  Putnam,  89  Hun, 
402.) 

188.  When  counsel  should  not  be 
allowed  to  read  from  a  textbook 
to  the  jury.  (See  Lesser  agt.  Per- 
kins,  39  Ilun,  841.) 

189.  Application  for  the  cancellation 
of  a  tax  sale — the  comptroller  s  de- 
cision cannot  be  reviewed  by  man- 
damus. (See  People  ex  rel.  kquitor 
hie  L.  Ass.  tioc.  agt.  Chapin,  89 
Hun,  230.) 

140  Proper  practice  in  paying  money 
into  court.  (i^eeWilsonost,  Doran, 
89  Hun,  88.) 

141 .  The  rule  of  the  supreme  court 
(i*uU  ?),  requiring  all  papers  served 
or  filed  to  lis  indorsed  or  subscribed 
with  the  name  of  the  attorney  and 
his  office  address  or  place  of  busi- 
ness does  not  require  the  ofllce  ad- 
dress to  be  stated  more  than  once 
on  the  same  paper.    (FaUcer  agt 
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If.  T.,W.  S.,(fes.,i2.Cb.,100i!r.r., 
86.) 

142.  Where,  therefore,  a  oony  of 
Judgment  was  indorsed  with  the 
names  of  the  plaintiff's  attorneys 
and  their  office  address,  and  below 
this  was  also  indorsed  a  notice  of 
judgment  signed  by  said  attorneys 
without  giving  their  office  address, 
hM,  that  there  was  a  sufficient 
compliance  with  the  rule,  and  the 
notice  was  effectual  to  limit  the 
time  for  appeai    (Id.) 

148.  Where  numerous  exceptions  ap- 
pear in  a  case,  most  of  which  are 
untenable,  but  some  one  of  them 
may  be  sustained  by  reason  or  au- 
thority, the  attention  of  the  court 
shoula  be  specifically  called  thereto; 
it  is  not  sufficient  to  group  them 
all  together  in  the  points  of  counsel 
under  a  single  allegation  of  error, 
without  stating  a  ground  to  sup- 
port any  one.  (Ne&m  agt.  Village 
of  CanUteo,  100  N,  F.,  89.) 

144.  An  appeal  from  a  judgment 
entered  on  a  verdict  must  be  de- 
termined solely  upon  exceptions 
taken  on  the  tnal.  {Third  Ave,  R. 
R  Co.  agt.  EbUng,  100  N.  F.,  98.) 

145.  An  exception  can  be  taken  only 
to  a  ruling  bv  the  trial  court  upon 
a  question  of  law.    {Id,) 

146.  Where  there  is  no  exception  to 
a  ruling  of  the  court  as  to  the  suf- 
ficiency of  the  evidence  to  estab- 
lish a  fact  in  issue,  and  the  defeated 
party  desires  to  move  for  a  new 
trial^l  be  must  do  so  in  the  fif^X  in- 
stan^'e  before  the  trial  court  or  at 
special  term.  Code  of  Civil  Pro,, 
«0M.  999,  1(02)    {Id.) 

147.  Not  having  done  this,  no  ques- 
tion aff (acting  the  merits  or  the  suf- 
ficiency of  the  evidence  to  support 
the  verdict  may  be  raised  at  gen- 
eral term.    {Id.) 

148.  An  exception  to  the  admission 
of  evidence  may  onlv   be  taken 


when  it  is  received  against  the  par^ 
ties'  objection.    (Jd.) 

149.  The  provisions  of  the  Code  of 
Civil  Proc^ure  regulating  the 
method  bv  which  a  review  of  errors 
on  a  trial  before  a  surrogate  may 
be  secured,  and  providing  for  a 
loss  of  a  rieht  or  review  unless 
such  methods  are  regularly  pur- 
sued, furnish  and  limit  the  only 
remedy  against  such  errors.  (In  re 
Hawley,  100  iV:  7.,  206.) 

100.  Where a.summaryproceedinss, 
instituted  to  remove  a  tenant  hold- 
ing under  a  lease  executed  by  a 
firm,  are  founded  upon  an  affidavit 
in  whi<di  one  of  the  members  of 
the  firm  is  described  as  the  lessor, 
he  must  be  regarded  as  represent- 
ing the  actual  lessor,  and  a  judg- 
ment therein  against  the  lessee,  la 
to  be  considerad  as  a  judgment 
in  favor  of  the  firm.  (Nemetty  agt. 
Na^lor,  100  iir.  F.,  562.) 

151.  The  informality  does  not  invali- 
date the  proceedings  and  judg- 
ment,  and  so  is  no  objection  to 
the  jud^ent  when  collaterally 
brought  in  question ;  it  may  only 
be  taken  advantage  of  on  objec- 
tions taken  in  the  proceedings,  dd,) 

152.  Resort  maj  be  had  to  evidence 
ffiven  on  a  tnal  showing  facts  not 
found,  for  the  purpose  of  sustain- 
ing the  decision  of  a  referee,  but 
not  to  reverse  it  where  there  was 
no  request  and  refusal  to  find. 
yEverson  agt.  City  of  SuracuM,  100 
jy.  r..  577.) 

158.  A  defendant  may  be  required  to 
serve  a  bill  of  particulars  as  to 
matter  set  forth  in  his  answer, 
which  is  effectual  onlv  as  a  de- 
fense, as  well  as  to  matter  set  up> 
as  a  counter-claim.  {KeUiey  agt. 
biirgent,  100  N.  F.,  602.) 

154.  Where  the  matter  is  left  uncer- 
tain, by  reason  of  general  aver- 
ments, It  is  for  the  court  below  to 
determine  whether  further  infor- 
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mation  required  by  plaintiff  ahall 
be  ffiyen  by  a  more  BX)eciflc  answer 
or  by  a  bill  of  ^rticulars,  and  its 
determination  is  not  reviewable 
here.    {IcL) 


PRrVHiEaED  COMMUOTCA- 
TI0N8. 

1.  Where  a  physician  is  selected  by 
the  public  prosecutor,  and  sent  by 
him  to  a  prisoner  after  a  crime  has 
been  committed,  and  she  accepts 
his  services  in  a  professional  char- 
acter, disclosures  made  by  her  to 
him  are  privileged  communica- 
tions, and  this  rule  applies  to  all 
actions,  civil  or  criminaL  {BsopU 
agt.  Mwrphy,  ante,  469.) 

S.  The  opinion  of  such  physician  as 
to  whether  an  abortion  has  been 
committed,  founded  partly  on  such 
statements,  is  also  inadmissible. 
03.) 

-8.  Although  the  prisoner  was  a  party 
to  the  crime  (abortion)  and  relative- 
ly to  it  was  an  accomplice  of  the 
accused,  and,  so  to  speak,  a  co- 
conspirator with  him,  yet  her  dec- 
larations, narrative  of  a  past  occur- 
rence, and  constituting  no  part  of 
the  rM  pMtfl^  were  not  admissible. 
03.) 


PROMISSORY  NOTE. 

1«  A  promissory  note  given  and  taken 
by  plaintiiTs,  for  a  patent  right, 
which  fact  was  not  indicated  upon 
the  face  of  the  note  as  required  by 
statute  (Law  cf  1877,  ehap,  65), 
which  statute  makes  such  taking  a 
misdemeanor,  cannot  be  enfor^d 
by  plaintiffs  and  in  their  hands  at 
least  is  absolutely  void*  (Spring 
agt.  Qu4inee,  anU,  65.) 

Si  Whether  plaintiffs  can  recover  the 
consideration  for  which  the  note 
was  given?    {QwareJ)    {Id) 

Z.  In  action  against  an  indorser  of  a 


promissory  note  where  the  indorse- 
ment was  subsequent  to  the  incep- 
tion of  the  note,  tne  complaint  must 
allege  a  consideration  for  the  in- 
dorsement {Myers  et  al»  agt  Orim 
€tal.,aiUe,  194.) 

4.  This  is  necessary,  as  a  considera- 
tion must  be  proved,  the  indorse- 
ment being  subsequent  to  the  in- 
ception of  the  note  and  not  slleged 
to  have  been  done  in  pursuance  of 
any  arrangement  made  at  the  time 
the  note  was  made.    {Id.) 

Sm  Plbaddtg. 

Bmriffcm  agt.  OviaU,  atOe,  199. 


QUO  WARRANTO.     . 

1.  The  complaint  in  this  action  al- 
leged that  the  defendant  had  been 
elected  to  the  office  of  town  clerk 
of  the  town  of  Hillsdale,  and  that 
he  had  entered  upon  the  discharge 
of  the  duties  of  his  office,  but  that 
he  was  not  eligible  to  the  office  be- 
cause he  had  not  been  an  inhabitant 
of  the  town  for  the  year  next  pre- 
ceding the  election;  that  by  reason 
of  his  ineligibility  a  vacancy  in  the 
office  of  town  clerk  existed,  to  fill 
which  the  relator  had  been  law- 
fully elected.  HM,  that  although 
the  people  need  not  have  alleged 
the  defendant's  election  and  his  in- 
ability to  hold  the  office,  but  might 
have  simply  alleged  that  he  had  in« 
truded  into  the  office  unlawfully, 
and  have  called  upon  him  to  show 
by  what  authority  he  claimed  to 
hold  it,  vet,  as  these  allegations 
were  in  fact  made,  the  de&ndant 
by  not  denying  them  admitted 
them  to  be  true  and  thereby  estab- 
lished his  own  incapacity  to  hold 
the  office.  {People  ex  reL  OomeU 
agt.  Knox,  88  Hun,  d86.) 

2.  That  as  it  was  admitted  by  the  de- 
fendant that  he  was  not  entitled  to 
hold  the  office,  he  could  not  appeal 
from  a  judgment  declaring  the  re- 
lator elected  thereto,  as  no  one  but 
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the  people  could  question  the  right 
of  the  latter  to  hold  the  office.  (Id.) 


RAILROADS. 

1.  The  Utica  and  Schenectady  Rail- 
road Company  took  a  fee  to  the 
land  taken  bj  proceedings — in  in- 
vHum — under  its  charter,  chanted 
in  1838  {Lotos  qf  1888,  e£  294), 
although  the  charter  limits  the  du- 
ration of  the  company  to  fif^  years. 
(Beal  agt.  N,  T.  0.  and  H.  B,  B. 
(Jo,,  ante,  8^.) 

8.  Eren  aasoming  the  plaintiff  never 
to  have  been  deprived  of  the  fee  in 
the  premises  in  suit  and  still  to  be 
such  owner,  yet  such  ownership  is 
subject  to  public  use  by  defendants 
for  railroad  purposes,  which  use  has 
not  ceased  or  determined,  and  there- 
fore she  is  not  entitled  to  the  posses- 
sion of  the  property  and  cannot 
maintain  this  action  {Heard  agt.  The 
City  of  Brooklyn,  eo  N.  Y.,  2&,  and 
Btring  agt.  The  City  of  BrooMyn, 
diatinguished ;  Terry  agt  The  N. 
Y.  G.  and  H,  B.  B  Co.,  67  Eino,, 
489,  commented  on).    {Id.) 


REFEIv£j£i« 

1.  In  an  action  brought  by  an  as- 
signee to  set  aside  a  chattel  mort- 
gage given  by  a  judgment  debtor 
to  defendants  as  security  for 
$26,000  of  acceptances  made  by 
defendants  for  the  mortgagors — 
said  chattel  mortgage  covering  a 
large  quantity  or  lumber,  ma- 
chinery, &c.  ;  the  assignee  seeking 
to  compel  defendants  to  account  to 
him  for  the  property  taken  by  them 
under  said  mortgage,  a  reference 
being  had.  the  costs  of  the  action 
are  in  the  discretion  of  the  referee, 
and  after  the  exercise  of  such  dis- 
cretion it  is  not  within  the  province 
or  power  of  the  special  term  to 
overhaul  and  overturn  his  conclu- 
sions. {Couch  agt.  MiUard  et  al., 
ante,  22.) 


2.  His  decision  as  to  costs  cannot  be 
disturbed  i^xcept  by  an  appellate 
court  having  power  to  review  the 
case  upon  lis  merits.    {Id.) 

8.  In  proceedings  before  a  referee 
supplementary  to  execution,  a  sub- 
poena should  be  issued  b}'  and  under 
the  hand  of  the  referee,  pursuant 
to  section  b54  of  the  Code  of  Civil 
Procedure.  {Knowlee  agt.  De  La- 
za/re,  a/nte,  85.) 

4.  Upon  the  application  of  the  relator 
for  a  writ  ofhabeae  corpue  to  obtain 
the  custody  of  his  son,  an  infant 
under  the  age  of  fourteen  years, 
who  had  been  committed  to  the 
custody  of  the  mother,  under 
articles  of  separation,  enU  red  iuta 
by  his  parents,  the  proceedings 
were  sent  to  a  referee,  who  bad 
already,  in  an  action  for  divorce, 
brought  by  the  husband,  tue  re- 
lator, against  his  wife,  made  a  re- 
port finding  the  wife  guilty  of 
adultery  upon  a  number  of  occa- 
sions. Held,  that'it  was  error  to  deny 
a  motion  made  by  the  wi  f  e  to  change 
the  referee.  {Matter  of  Bliae,  8^ 
Hun,  594) 

5.  Within  $4x1^  days  from  the  time 
of  the  submission  of  this  case  to- 
the  referee,  and  on  February  24, 
1885,  he  notified  the  parties  that  he 
had  made  a  report  in  favor  of  the 
plaintiff  and  held  the  same  ready 
for  delivery.  To  accommodate  the 
defendant,  and  substantially  at  his 
request  and  by  reason  of  proposi- 
tions looking  towards  a  settlement 
of  the  litigation  made  by  him,  the 
plaintiff  failed  to  take  up  the  re- 
port within  the  sixty  days.  Held, 
that  a  motion  by  the  defendant  ta 
vacate  and  si  t  aside  the  order  of 
reference  because  of  the  non- 
delivery or  filing  of  the  referee's 
report  within  the  time  fixed  bv  the 
statute  was  properly  denied.  {iJufyer 
agt  Hoffman,  89  Hun,  860.) 

6.  Power  of  the  court  to  order  a  refer- 
ence on  a  motion  to  continue  an 
injunction — it  may  compel  the  per- 
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Bonal  appearance  of  the  affiants — 
may  prescribe  upon  what  notice 
the  hearing  should  be  had— may 
prohibit  an  application  for  the  eza- 
ininati<m  of  witnebs  without  the 
state  by  a  commission.  {See  Stvhbs 
agt.  Bij^,  89  Han,  ((20.) 

7.  Modification  of  a  judgment  by  the 
general  term  so  as  to  send  the  case 
back  to  a  referee  to  consider  one 
particular  subject — a  motion  to 
confirm  the  report  should  be  made 
at  special  term,  and  not  at  the  gene- 
ral term.  (See  Oautier&gl.  Douglas 
Mfg.  Go  ,  89  Hun,  642.) 

8.  Distribution  of  a  surplus  fund  aris- 
ing on  foreclosure  —  what  claims 
may  be  considered  by  the  referee- 
notice  must  be  given  to  all  persons 
interested  in  the  fund.  {See  Kinge- 
land  agt.  Chetwood,  39  Hun,  002.) 


REFERENCE. 

1.  Under  section  1011  of  the  Code  of 
Civil  Procedure,  as  amended  by 
chapter  542  of  the  Laws  of  1879,  it 
is  imperative  on  the  court  to  ap- 
point another  referee  where  a  new 
trial  is  granted  in  an  action  tried 
before  a  referee  named  in  the  stipu- 
lation to  refer,  ''unless  the  stipula- 
tion expressly  provides  otherwise. 
[Ca/rter  agt.  WaUaee,  ante,  350.) 


>» 


2.  In  an  action  on  an  attorney's  ac- 
count, where  the  allegations  of  the 
complaint  allege  a  general  retainer 
and  the  performance  of  various 
services  in  criminal  proceedings, 
quo  warranto,  and  other  matters, 
and  the  movipg  affidavits  6n  mo- 
tion for  reference  set  forth  more 
plainly  that  these  services  were  ren- 
dered in  many  and  different  pro- 
ceedings and  cases,  and  upon  sepa- 
rate, distinct  and  several  requests, 
and  there  is  no  denial  of  any  por 
tion  of  the  affidavit,  except  defend- 
ant alleges  in  his  affidavit  that 
plaintiffs  were  acting  only  about 
matters  connected  with  a  certain 

.  election. 


Held.  It  is  a  proper  case  to  refer, 
and  does  not  come  within  the  line 
of  decisions  Uiat  hold  where  ser- 
vices in  only  one  action  are  involved 
that  ought  not  to  be  a  reference. 
(Bean  agt  Bank  of  Elmira,  19  TT. 
D. ,  206,  dUHnguished).  (Haie  et  al, 
agt.  Smnlntme,  ante,  472.) 

8.  Actions  to  set  aside  fraudulent 
conveyances,  trausfers,  releases  and 
settlements  should  be  tried  by  the 
court.  (Bochetter  agt.  The  Mayor, 
Aldeitnan,  &c.,  of  jVew  York  et  ai, 
ante,  627.) 

4.  Under  section  1013  whether  to 
refer  or  refuse  the  reference  is  ad- 
dressed to  the  discretion  of  the 
court.  It  is  obviously  the  purpose 
and  theory  of  the  law  that  equity 
actions  are  to  be  tried  by  the  court. 
(Id.) 

5.  Even  in  actions  involving  the  ex- 
amination of  a  long  account,  ref- 
erences are  ordered,  not  as  a  mat- 
ter of  right  or  of  favor  to  the  par- 
ties, but  for  the  convenience  of  the 
court,  and  the  court  cannot,  for  its 
own  convenience  in  such  cases, 
order  a  reference  when  there  are 
difficult  questions  of  law  involved. 
(Id.) 

6.  The  plaintiff  having  recovered  a 
judgment  against  a  limited  corpor- 
ation for  sSods  sold  and  delivered 
to  it,  and  issued  an  execution 
thereon  which  had  been  returned 
unsatisfied,  brought  this  action 
against  a  stockholder  to  enforce 
the  liability  alleged  to  have  been 
incurred  by  him  by  reason  of  the 
failure  of  the  stockholders  to  pay 
in  the  amount  of  the  capital  stock 
subscribed  for.  The  answer  was 
a  general  denial.  Held,  that  as  un- 
til the  plaintiff  should  establi^  the 
defendant's  liability  for  the  debts 
of  the  company,  proof  as  to  the 
sale  of  the  gooils  to  the  company 
itself  would  be  unnecessary;  the 
action  was  not  one  in  which  a  com- 
pulsory reference  could  be  ordered 
upon  the  ground  that  it  involved  > 
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the  examination  of  a  long  account. 
(Olq/Un  agt.  DrakCy  88  Hun,  144.) 

7.  Where  a  referee  has  heen  a,^ 
pointed  to  take  the  proofs  and  eyi- 
dence  touching  the  compensation 
to  be  made  to  a  receiver  of  a  cor- 
poration, the  court  wiU  not  make 
an  order  for  the  payment  of  any 
sum  to  the  referee  on  account  of 
his  fees  until  his  report  upon  the 
accounting  has  been  made.  \Olapp 
agt.  Olapp,  88  Eun,  540.) 

8.  Liability  of  a  party,  discontinuing 
an  action,  for  the  costs  and  ex- 
penses incurred — ^right  of  a  person 
rendering  services,  under  the  em- 
ployment of  a  referee,  to  maintain 
an  action  against  the  plaintiff  dis- 
continuing the  action,  for  the  value 
of  the  services  so  rendered.  (See 
Msaerole  agt.  Ikirman,  88  Mun, 
855.) 

9.  A  commission  to  take  testimony 
may  issue  upon  a  reference  of  a 
disputed  claim  against  an  estate — 
R.  S.,  pt.  2,  chap.  6,  tit.  8,  art  2, 
sees.  86.  87— Code  of  Civil  Pro- 
cedure, sees.  887,  888.  (See  Pad- 
dock agt  Kirkham,  88  Hun,  876.) 

10.  Resort  ma^  be  had  to  evidence 
ffiven  on  a  trial  showing  facts  not 
found,  for  the  purpose  of  sustain- 
ing the  decision  of  a  referee,  but 
not  to  reverse  it  where  there  was 
no  request  or  refusal  to  find.  (£V»- 
enon  agt.  City  qf  J^fraeuat,  100  N. 
T,  577.) 


REMEDIES. 

L  That  an  action  upon  contract  is 
pending  in  the  United  States  court, 
U  no  biu*  to  another  action  in  a  state 
court  to  enforce  the  same  cause  of 
action.  {Oneida  Cauniif  Ba/nk  agt. 
Hnrmdm,  anU,  446.) 


REMOVAL  OF  CAUSE. 
1.  A  foreign  citizen  or  subject  re- 


mains such  until  naturalizatiou  is 
complete,  accordmg  to  the  laws  of 
congress,  although,  by  Uie  state 
laws  he  might  vote  or  hold  office 
after  the  mere  declaration  of  ioten- 
tion  to  become  a  citizen.  {Mal(^ 
agt  Dudenetal.,  ante,  153.) 

2.  In  a  case  otherwise  within  the  re- 
moval act  of  1875,  it  is  the  right  of 
the  defendant  to  remove  the  cause 
at  any  time  '*  before  the  trial 
thereor."  This  means,  before  any 
step  is  taken  in  the  actual  trial  of 
the  cause,  such  as  the  empaneling 
of  the  Jury,  &c.    (Id,) 

8.  To  bar  the  right  to  removal,  "  it 
must  appear  that  the  trial  had 
actually  begun,  and  was  in  progress 
in  the  orderly  course  of  proceed- 
ings when  the  application  was 
made.  No  mere  attempt  of  one 
party  to  get  himself  on  the  record 
as  having  begun  the  trial  will  be 
enough.  The  case  must  be  actually 
on  trial  by  the  court,  all  parties 
acting  in  good  faith,  before  the 
right  of  removal  is  gone."    (Id.) 

4.  Where,  as  in  this  case,  the  right 
to  try  the  case  at  all  was  challenged 
by  the  defendants  as  soon  as  it  was 
called  on  the  day  calendar  and,  on 
hearing  these  objections,  all  further 
proce^ings  in  the  cause  were  sus- 
pended until  that  preliminary  ques- 
tion was  determined,  and  in  order 
to  determine  it  the  cause  was  sent 
into  another  part  of  the  court. 

Held,  that  the  trial  had  not  actu- 
ally begun,  and  that  the  cause  was 
not  even  in  a  condition  to  be  tried, 
and  the  right  of  removal  still  re- 
maiued.    Qd.) 


REPLEVIN. 

1.  In  a  replevin  action  brought  by  a 
vendor  against  an  attaching  officer 
of  a  frauGulent  vendee,  it  is  compe- 
tent to  show  the  fact  that,  shortly 
after  the  purchase,  the  vendee  macie 
a  general  assignment  for  the  benefit 
of  creditors.  The  recitals  contained 
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to  it  are  not.  howeTer,  competent 
eyidenoe  (0reen  agt  Bo9a,  cmU, 
29.) 

B.  In  raoh  a  case,  the  schedule  and 
inventory  made  hj  the  assignor, 
subsequent  to  the  assignment  and 
pursuant  to  Uie  statute,  are  not  ad- 
missible eyidence.  The  inventonr 
would  not  tend,  as  against  the  offi- 
cer, to  establish  the  assignor's  lia- 
bilities.   (Id.) 

J9ee  Action. 

JBammond^.  Ifcrgan,  ante,  488. 


SKRVICB  OP  PUBLICATION. 

1.  Under  sections  488,  489  and  440 
of  the  Code  of  Civil  Procedure,  in 
an  action  for  divorce,  for  the  pur- 
pose of  obtainiuff  an  order  to  serve 
summons  by  publication,  it  is  nec- 
essary for  the  plaintiff  to  show  that 
he  has  been  or  will  be  unable,  with 
due  diligence,  to  make  personal  ser- 
vice of  the  summons,  i 
agt.  Bingham,  ante,  16^) 

2.  Where  the  affidavit  of  the  deputy 
sheriff  only  showed,  of  his  own 
knowledge,  that  he  went  to  the 
house  where  defendant  resided  with 
her  mother  and  found  it  locked,  the 
rest  of  his  affidavit  being  only  re- 
port or  hearsay  or  conclusions: 

Held,  not  sufficient  to  warrant  an 
order  for  publication  of  the  sum- 
mons. 

Held,  also,  that  an  app^otmce 
and  answer  by  the  ffttardian  ad 
litem,  was  not  a  waiver  of  any  de- 
fects in  the  service  of  the  sum- 
mons.   (Id.) 

J3m  BuHMONs. 

Loring  agt.  Binnoff  ante,  120. 
Denman  agt.  Mewdre^  trnte,  406. 


SHERIFF. 

JSee  Imfbibohed  Debtor. 

HdUer  qf  Irving,  Jr.,  <fto.,  ante, 
286. 

Vol.  IIL  79 


SPECIFIC  PERFORMANGB. 

See  AcnoN. 

Bammondagi.  Morgan,  ante,  488. 


STATUTE  OF  LmiTATIONa 

!•  Except  ae  Umited  by  section  890 
of  the  Code  of  Civil  Procedure, 
that  section  extends  to  non-resi- 
dent debtors  the  protection  of  the 
Statute  of  Limita^ons  in  aU  cases 
where  it  has  run  aocording  to  the 
laws  of  the  debtor's  residence. 
(Hofoe  agt  Welch,  ante,  405.) 

2.  In  determining  this  question  the 
foreign  law,  as  interpreted  by  the 
local  courts  of  the  state  whose  stat- 
ute is  invoked,  must  prevail.  In 
other  words,  under  our  Code  f or^ 
e^pi  debtors  are  allowed  to  bring 
with  them  the  protection  which 
their  home  government  gives  them 
while  there — ^nothing  more.    (li,) 

8.  The  courts  of  this  state  will  noi 
construe  foreign  statutes,  but  must 
accept  the  interpretation  the  local 
courts  of  the  puticular  state  place 
upon  them.  Each  state  is  the  beat 
interpreter  of  its  local  laws,    (id.) 


STOCK. 

See  Damaobb. 

Wright  (utL  Bank  €f  MetrvpoHe, 
ante,  204. 


SUMMARY  PROCEEDING& 

See  Wbtt  ov  PBOHiBinoir. 

Feople  ex  ret.  Beane  agt  Leteon, 
ante,^l. 


SUMMONS. 

1.  Where,  in  piooeedingB  for  the  ._ 
vice  of  the  summons  in  an  action 
upon  parties  without  the  state  by 
publication,  the  requirements  of  the 
statute  were  complied  with  except 
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that  when  a  copy  of  the  mimmons 
and  oomplaint  was  mailed  to  each 
non-resident  named  in  the  order, 
notice  accompanying  the  copy  sum- 
mons so  maued,  instead  of  being 
the  notice  that  was  published  with 
the  summons,  stating  that  the  sum- 
mons was  served  by  publication, 
pursuant  to  an  order  of  the  Judge 
who  made  it,  was  a  notice  that  the 
summons  was  served  without  the 
state  of  New  York,  pursuant  to 
the  order  of  the  Judge,  and  except 
that  the  notice  which  was  published 
failed  to  be  directed  to  the  defend- 
ants alone  who  were  to  be  served 
with  the  summons  by  publication: 
Held,  that  the  failure  to  comply 
with  the  requirements  of  the  Code 
in  these  respects,  did  not  so  far  in- 
validate the  service  as  to  deprive 
the  court  of  Jurisdiction  over  these 
absent  defendants.  {Loring  agt 
Binney,  anU,  120.) 

8.  Although  a  summons  in  an  action 
has  not  been  served  in  a  due  and 
orderly  manner,  yet,  if  defendant 
was  sufficiently  advised  of  the  pro- 
ceeding to  protect  his  rights,  that 
does  not  warrant  the  vacating  of  a 
preceding  attachment  of  which  the 
defendant  does  not  assert  he  was 
ignorant.  {PhUton  County  ChevM- 
ealWorka  agt  Joehen,  ante,  163.) 

8.  Under  sections  488,  4d9  and  440 
of  the  Code  of  Civil  Procedure,  in 
an  action  for  divorce,  for  the  pur- 
pose of  obtaining  an  order  to  serve 
summons  by  pumication,  it  is  neces- 
sary for  the  plaintifl  to  show  that 
he  has  been  or  will  be  unable,  with 
due  diligence,  to  make  personal  ser- 
vice of  the  summons.  {Bingham 
agt  Bingham,  ante,  166.) 

4  Where  the  affidavit  of  the  deputy 
sheriff  only  showed,  of  his  own 
knowledge,  that  he  went  to  the 
house  where  defendant  resided 
with  her  mother  and  found  it 
locked,  the  rest  of  his  affidavit  be- 
ing only  report  or  hearsay  or  con- 
clusions: 
Held,  not  sufficient  to  warrant  an 


order  for  publicatum  of  the  sum- 
mons. 

Held,  also,  that  an  appeamncc 
and  answer  by  the  guardian  ad 
litem,  was  not  a  waiver  of  any  de- 
fects in  the  service  of  the  sum- 
mons.   (Id.) 

6.  It  Is  sufficient  to  confer  Jurisdic- 
tion to  grant  an  order  of  publica- 
tion of  summons,  where  the  affi* 
davit  shows  that  efforts  were  made 
to  serve  it,  and  to  ascertain  defend- 
ant's place  of  residence,  and  that 
his  residence  and  whereabouts  were 
unknown.  {Denmane^  MeOttire, 
ante,  406.) 

6.  Where  the  venue  was  placed  in 
Sullivan  county  in  the  summons, 
and  it  was  stated  in  the  notice  that 
the  summons  was  issued  by  the 
county  judge  of  Sullivan  county, 
and  was  filed  with  the  complaint, 
it  was  sufficient  notice  that  the 
complaint  was  filed  as  required  by 
Code  of  Remedial  Justice,  section 
442,  where  it  was  questioned  in  a 
collateral  proceeding,  althou^  it 
might  be  irregular  in  a  direct  pro- 
ceding.    (Id,) 


SUPERVISORa 

1.  Where  an  account  or  bill  is  pre- 
sented to  a  board  of  supervisors 
which  is  not  sufficiently  full  in 
details  or  sufficiently  verified,  it 
should  be  returned  to  the  claim- 
ant, to  the  end  that  he  may  make 
such  amendments  and  corrections 
as  are  suitable  and  proper  for  the 
purpose  of  complymg  w*ith  the 
statutes.  {People  ex  rd.Birownt^ 
Board  of  JSupervi^ors  qf  Herkimer 
Co.,  anU  241.) 

2.  Where,  as  in  this  case,  the  board 
might  have  required  a  more  de- 
tailed statement  of  the  expendi- 
tures than  was  given  in  the  account 
as  presented,  yet  where  instead  of 
rejecting  the  claim  as  they  might 
have  done,  they  proceeded  to  act 
upon  it  and  investigate  it  i\x\\X  to  a 
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certain  extent  allowed  it,  their  ac- 
tion will  not  be  interfered  with  by 
mandamus.    {IcL) 

8.  The  discretion  of  the  board  as  to 
auditing  and  allowing  accounts 
ou^ht  not  to  be  taken  away  or  in- 
terfered with  or  absolutely  directed 
by  the  court.     {Id.) 

4.  Where  a  board  of  supervisors  has 
acted  upon  a  claim  and  passed  upon 
its  merits,  the  action  is  conclusive 
upon  the  claimant  and  succeeding 
boards.  It  is  binding^  and  effect- 
ual to  shut  off  a  suit  for  a  portion 
of  or  a  balance  of  a  claim  thus 
presented  and  acted  upon.  The 
allowance  of  an  account  by  the 
board  is  a  judicial  act,  and  is  in 
the  nature  of  a  judgment  against 
the  county.     (Id.) 

5.  If  a  party  is  not  satisfied  with  an 
audit  of  his  claim,  he  should  re- 
view it  or  take  such  remedy  as 
remains  to  him  before  accepting 
the  award.  By  an  acceptance  of 
the  audit  and  the  order  issued  in 
accordance  with  it,  he  adopts  and 
ratiiies  the  proceedings  had  in  re- 
gard thereto.  They  thus  become 
mutual  and  operative  upon  the 
creditor  and  debtor.    (Id,) 

6.  Whether  in  this  case  a  mandamus 
is  a  proper  remedy  if  a  wrong  has 
been  done,  qucsre.    {Id.) 

7.  Where  the  board  of  supervisors 
of  Ulster  county  audited  a  bill  for 
costs  and  expenses  of  an  appeal  to 
the  state  assessors,  by  the  supervis- 
ors of  the  city  of  Kingston,  from  the 
equalization  of  valuations  against 
that  city,  although  requested  by 
the  latter  to  wait  until  they  could 
be  heard  on  the  matter;  and  the 
city  of  Kingston  obtained  a  writ  of 
certiorari  to  review  the  proceed- 
ings, which  was  dismissed,  and  on 
the  defendants  failing  to  levy  the 
tax  necessary  to  pay  the  bUis,  an 
order  for  a  mandamus  was  wanted 
at  special  term  to  compel  them  to 
do  so,  and  affirmed  at  general  term. 


On  appeal  from  order  at  genenl 
term  of  affirmance: 

Held,  that  the  order  granting  the 
mandamua  was  proper  and  should 
be  affirmed.  {Peojde  ex  reL  Qwpev^ 
tieore  of  UUter  Oounly  agt.  City  cf 
Kingeton,  ante,  452.) 

8.  Where  an  appeal  from  equaliza-. 
-   tion  of  valuations  is  sustained,  the 

costs  must  be  assessed  to  the  wards, 
towns  and  cities  in  the  county 
other  than  the  appellant,  but  if  it 
be  not  sustained,  then  tJiey  must 
be  borne  by  the  town,  ward  or  city 
appealing.    {Id,) 

9.  The  legislature  has  the  power  to 
constitute  the  board  of  supervisoiB 
a  board  to  audit  the  expenses  »  gainst 
the  city,  and  the  latter  did  not  come 
within  the  statute  prohibiting  a 
Judge  from  sitting  in  a  case  in 
which  he  is  a  party  or  is  interested. 
(HL) 

10.  Where  the  city  supervisors  did 
not  make  a  demand  for  a  hearing 
until  just  before  the  time  for  the 
adjournment,  they  having  knowl- 
edge of  the  matter  for  some  time 
before,  no  legal  right  was  invaded 
by  the  denial  of  the  application  for 
delay.    {Id.) 

11.  The  board  of  supervisors  had  an 
interest  to  enforce  the  collection 
against  the  city,  and  although  it 
did  not  directly  authorize  its  attor- 
ney to  procure  a  mandamus,  its  gen- 
eral retainer  "in  all  matters  in  liti- 
gation," and  the  appointment  of 
me  committee,  conferred  ample 
authority  to  uphold  this  proceed- 
ing.   (iS.) 

12.  The  omission  of  the  city,  while 
laying  other  taxes,  to  include  these 
items,  was  equivalent  to  a  refusal 
to  pay  it  after  the  proceedings 
taken.     {Id,) 

SUPPLEMENTARY    PROCEED- 
INGS. 

1.  In  proceedings  before  a  referee 
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supplementary  to  execution,  a  sub- 
poena should  be  issued  by  and  under 
the  hand  of  the  referee,  pursuant 
to  section  854  of  the  Code  of  Civil 
Procedure.  (Knowlei  agt.  De  La- 
tare,  ante,  85.) 

8.  Where  the  affidavit  upon  which 
an  order  for  a  debtor  to  appear  and 
be  examined  in  supolementary  pro- 
ceedings was  entitled  in  the  supreme 
6ourt,  giving  the  title  to  the  action 
and  stating  that  "jud^^ent  was 
rendered  and  peorf  ected  in  this  ac- 
tion," &c.: 

EM,  that  this  is  in  substance  a 
statement  that  Judgment  was  re- 
covered in  the  supreme  court 
{WeM&r  agt  8aw&ns,  ante,  820 ) 

8.  The  affidavit  stated  that  the  said 

Judgment  was  docketed  and  the 
udgment  roll  filed  in  the  office  of 
the  clerk  of  the  county  of  New 
York  on  the  14U1  dav  of  January, 
1886,  and  a  transcript  filed  and 
duly  docketed  in  the  office  of  the 
clerk  of  Oneida  county  on  the  15th 
day  of  January,  1886,  and  that  an 
execution  against  the  property  of 
the  defendants  was  on  that  16th 
day  of  January,  1886,  duly  issued 
on  said  pudffment  and  dehvered  to 
the  sheriff  of  Oneida  county,  where 
the  defendants  reside. 

Held,  that  upon  this  state  of  the 
case  it  will  be  presumed  as  between 
the  parties,  that  the  execution  was 
Issued  after  the  filing  of  the  tran- 
script 

Sdd,  further,  that  there  being  a 
sufficient  allegation  of  the  recovery 
of  the  judgment  in  the  supreme 
court,  then  the  allegation  that  the 
execution  was  duly  issued  on  said 
Judgment  is  in  substance  an  allega- 
tion that  the  execution  was  issued 
out  of  a  court  of  record.    (Id.) 

4.  Moneys  received  by  the  widow  of 
a  policeman  from  the  police  pen- 
sion or  insurance  fund,  cannot  be 
reached  by  a  judgment  creditor  on 
supplementary  proceedings,  insti- 
tuted  either  before  or  after  the 


money  reaches  her  hands.    (Air- 
fferU  agt.  ^nnett,  ante,  516.) 

6.  The  police  pension  or  insurance 
fund  is  in  the  nature  of  a  trust, 
expressly  authorized  by  statute  for 
the  benefit  of  widows  and  orphans, 
and   as  the  funds  proceed   from 

Sersons  other  than  the  Judsiment- 
ebtor,  and  are  intended  rar  the 
support  of  the  beneficiaries,  they 
cannot  be  directed  by  means  of 
this  proceeding  and  turned  over  to 
creditors.    (Id,) 


SURROGATE. 

1.  Upon  an  application  for  an  appoint- 
ment  of  a  guardian  of  an  infant, 
the  surrogate  has  authority  to  di- 
rect that  access  to  the  infant  shall 
be  allowed  by  the  guardian  when 
appointed,  to  such  persons  as  the 
surrogate  may  designate.  {Matter 
qf  Derickaon  jmnare,  ants,  81.) 


TAXATION. 

See  SiTFEBVISOBS 

Bdople ex rel.  Supervteoncf  Ukter 
County  agt  Oitif  <f  jUnfftton, 
ante,  458. 


TRESPASS. 

« 

1.  A  property  owner  has  the  absolute 
right  to  prevent,  by  injunction,  un- 
authorized trespassing  upon  his 
lands.  (Fioei  s(  a/,  agt  Fhelan  et 
oL,  ante,  188.) 

2.  The  owner  of  cattle  leased  them, 
toother  with  her  farm,  for  a  term 
of  years,  for  a  money  rent.  The 
cattle,  when  in  the  possession  of 
the  lessee,  committed  trespass  upon 
a  neighbor's  lands.  Action  was 
brought  for  the  damage  done  by 
the  trespass  against  the  owner  of 
the  cattle: 

Heid,  that  the  owner  was  not 
liable  for  the  damage  done  by  the 
cattle  while  trespassing;  that  the 
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owner,  haying  lost  the  control  and 
poweision  of  the  cattle,  and  not 
boinff  able  to  fftdn  poflsesiion  or 
obtain  control  ^  the  cattle,  is  not 
responsible  for  damage  caused  by 
them  (Fan  Blyek  aft.  SmU,  6  Lom,, 
289.  loUowed  and  dutinguished). 
{Atwater  agt.  Lowe,  arOe,  189/ 


TRUSTS. 

1.  In  an  action  brought  by  plaintiff 
as  executor  of  his  mother.  M.  N. 
De  P.,  against  the  defendant,  as  an 
indiyidual  and  as  executor  of  his 
father,  F.  De  P.  ,the  second  husband 
of  plaintilt's  mother,  to  recover  va- 
rious  sums  of  money  alleged  to  haye 
been  received  b^  F.  De  J?.,  during 
his  wife's  life-time,  for  and  on  ac- 
count of  his  wife,  and  which  mon- 
eys, or  the  rights  thereto,  were  ac- 
quired by  Mrs.  De  P.  prior  to  the 
married  woman  acts  of  1848  and 
subsequent  years,  and,  at  the  trial, 
the  check  book  of  testa  tor  was  in- 
troduced in  evidence,  the  stubs  of 
which  contained  the  following  en- 
tries, viz. :  Under  date  of  February 
5,  1884,  "Mrs.  F.  De  Peyster,  Mrs. 
F.  G.  Foster,  ilr.  John  Hone,  pro- 
ceeds from  sale  of  their  portion  of 
P.  L  Co.  bond  and  stock  as  per 
mem.  on  file,  and  including  checks 
2.474  and  2,475,  $16,733.83,  note; 
Mj-s.  De  P.,  $5,511.11;  Mrs.  F., 
$5,511.11;  Mrs.  Hone,  $5,511.11; 
check.  2,474,  $50;  do,  2,475,  $150." 
Also  entry  made  April  20,  1^,  in 
c!ie<:k  book,  on  the  deposit  side,  as 
follows,  viz.:  "^Irs.  De  Peyster's 
legacy  frrjm  Hone  estate.  $6,000; 
interest  from  ^November  22  last,  as 
per  receipt  in  Hone's  receipt  book, 
$172.60;  total,  $6,172.66:'^ 

Edd,  that  these  entries  indicate  a 
declaration  of  trust.  {Hone  agt. 
De  PeyitUii\  ante,  422.) 

fl.  Tlie  division  by  the  testator  of  the 
money  arising  from  the  1x)nd  and 
stock  of  the  Peru  Iron  Company, 
by  which  the  amount  was  divided 
between  the  parties  from  whoi^e  iu- 
torest  it  arose,  and  the  widow,  whs, 


in  effect,  credited  with  her  share,  is 
a  plain  indication  of  the  intention 
of  the  testator  to  hold  such  pro- 
ceeds, not  for  the  benefit  of  him- 
self, but  for  the  benefit  of  his 
widow.  It  was,  substantially,  plac- 
ing himself  in  the  situation  and 
relation  of  a  trustee  as  to  these 
moneys,  for  the  l^enefit  of  his  wife: 
JBeld,  further,  that  the  plaintiff. 
as  executor  of  the  estate  of  the 
widow,  was  entitled  to  recover 
those  moneys,  as  funds  held  in 
trust  for  the  testatrix  by  her  hus- 
band. (DAyiB,  P.  J.,  dissenting.) 
(ia.) 


TBUSTEE& 

1.  Where  executors  are  also  trustees, 
they  are  entitled  to  commissions  in 
both  capacities,  where  the  will  cbn- 
templates  a  severance  of  duties,  and 
a  point  of  time  at  which  those  of 
the  executor  would  be  ended  and 
those  of  the  trustees  begin,  but 
where  a  portion  of  the  trust  estates 
consists  of  real  property,  the  com- 
missions should  not  be  computed 
upon  the  value  of  the  real  estate 
subject  to  the  trust,  but  only  upon 
sums  of  money,  or  other  equivalent, 
received  and  paid  ont.  ( Wagetaff 
agt.  I/nDerre,  28  B(»rb.,  209,  ovei- 
ruled.)  {Phcmix  agt.  Livinffeton, 
ante,  400.) 


UNDERTAKING. 

1.  Where  an  order  of  arrest  is  obtained 
in  an  action  where  the  cause  of  ac- 
tion and  cause  of  arrest  are  identi- 
cal, and  the  order  of  arrest  is  vacated 
on  motion,  and  the  plaintiff  on  the 
trial  withdraws  by  stipulation  the 
allegation  of  fraud  from  the  com- 
plaint. 

Held,  that  the  order  vacating  the 
order  of  arrest  became  the  final 
decision  that  the  plaintiff  in  said 
section  was  not  entitled  to  the  order 
of  arrest,  and  an  action  was  main- 
tuinahle  upon  the  undertaking  for 
d'lmaL'^es  sustained  by  reason  of 
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the  arrest.    (JBothneU  agt  I^Une  et 
aL,  ani»,  187.) 

9b  Rule  6  of  the  Gteneral  Rules  of 
Practice  which  proTides,  that  an 
attorney  and  counselor  shall  not 
be  surety  on  any  undertaking  or 
bond,  does  not  apply  to  a  person 
whose  name  still  appears  on  the 
roll  of  attorneys,  but  who  aban- 
doned the  practice  of  the  law 
many  years  ago  to  en^ee  in  an- 
other occupation,  in  wmcn  he  still 
oontinuee.  (Btringham  agt.  Bteiuh 
art,  ante,  214.) 


VOLUNTARY  PAYMBNT. 

L  Upon  the  application  of  plaintiff, 
pfooeedings  for  the  foreclosure  of 
a  mortgage  were  stayed,  the  plain- 
tiff, although  not  a  party  to  the 
mortgage,  but  liable  on  the  bond, 
undertfucing  to  pay  the  same  by  a 
certain  day.  Before  the  day  named 
he  procured  a  person  to  take  an  as- 
signment of  the  mortgage.  The 
d^endants,  the  attorneys  of  the 
mortgagees,  agreed  to  have  the 
mortgage  assigned,  the  plaintiff  to 
pay  the  costs  and  expenses  of  the 
foreclosure  suit. .  The  defendants 
included  in  such  costs  and  expenses 
an  item  of  two  and  one-half  per 
cent,  amounting  to  $187.60,  in  the 
nature   of   an   allowance,    which 

Slaintiff  disputed,  and  it  was  re- 
uced  by  defendants  to  $100,  to 
which  they  claimed  to  be  entitled, 
which  latter  sum  was  paid  by  the 
plaintiff,  he,  however,  at  the  time 
protesting  that  it  was  illegally  and 
wrongfully  exacted.  In  an  action 
brought  to  recover  back  the  sum 
6o  paid  : 

Htild,  that  it  could  not  be  recov- 
ered back,  as  paid  under  duress. 
{BU»8  agt.  WaiUs,  anU,  825.) 


WILL. 

1.  In  construing  a  will  whose  pro- 
visions are  fully  set  forth,  infra: 
EM,  that  the  testator's  widow 


was  given  a  life  estate  simply,  with 
power  to  receive  and  enjoy  only 
the  interest  and  income  of  tbie 
principal,  which,  at  her  deaUi,  was 
to  go  to  the  testator's  children. 
{Matter  of  FemJbaeher^  deceaaed, 
ante,  81.) 

2.  A  testamentaiy  provision  for 
masses  for  the  lleneflt  of  the  tes- 
tator's soul  is  valid,  and  should 
be  upheld.  (Eolland  agt.  8m§fth, 
ante,  106.) 

8.  ISVliere  the  will  directed  the  prop- 
erty to  be  sold,  but  gave  no  direc- 
tions as  to  who  diould  exercise  the 
power  of  sale,  such  power  beinff 
one  authorized  by  the  Revisea 
Statutes,  it  would  be  the  duty  of 
this  court  to  designate  a  trustee  to 
execute  the  will,  provided  that  it 
could  be  seen,  f^m  the  will  itself, 
that  the  execution  of  the  power, 
without  such  designation,  would 
utterly  fail.  (Loring  agt.  Binneif^ 
ante,  148.) 

4  But  where,  by  the  terms  of  the 
will,  the  realty  is  converted  into 
I)er8onalty,  or  a  sale  Is  necessary, 
as  its  proceeds  to  be  realized  from 
a  sale,  and  not  the  land  itself,  is 
given  to  the  heirs,  there  is  an  im- 
plied power  in  the  executor  to  sell 
such  realty  for  the  purpose  of  dis- 
tribution.   {Id.) 

See  MuTUAii  Benbfit  AasociATioa. 
Kaiser  agt.  Kaiaer,  ante,  lOi. 


WITNESS. 

iSwGOflTS. 

Ifandler  Baun  Bunging  Appa- 
rattte  Company  agt.  lyanater 
et  oL,  ante,  268. 

1.  A  plaintiff  cannot,  under  the  pro- 
visi'  ns  of  article  1,  title  8,  chapter 
9  of  the  Code  of  Civil  Procedure, 
compel  his  adversary  to  appear  and 
be  I  XH mined  before  the  trial,  when 
tlu-  object  of  the  examination  is  to 
i-ompel  him  to  disclose  the  evidence 
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by  which  he  intends  to  eetabliah  his 
defense ;  such  an  examination  must 
be  confined  to  facts  wliich  tend  to 
establish  the  applicant's  cause  of 
action  or  defense.  Where,  in  an 
action  brought  to  foreclose  a  mort- 
gage for  nou  payment  of  interest, 
the  execution  of  the  mortage  is 
admitted  and  the  action  is  defended 
on  the  grounds  of  payment  of  the 
interest  and  of  usury,  the  plaintiff 
cannot  compel  the  defendant  to 
appear  and  be  examined  before 
trial,  wheo  it  is  apparent  that  the 
purpose  of  the  examination  Ib  to 
ascertain  the  eyidenoe  by  which 
the  defendant  intends  to  support 
his  defense.  {Adam»  agt  Oawi- 
fumgh,  87  Hun,  28d.) 

13.  In  an  action  in  which  the  plaintiff 
seeks  to  hold  the  defendants  liable 
as  partners  for  goods  sold  to  them 
by  him,  the  fact  that  the  defend- 
ants deny  in  their  answer  the 
alleged  partnership  furnishes  no 
ffround  for  denying  an  application 
by  the  plaintiff  to  have  them  com- 
pelled to  appear  and  be  examined 
before  trial.  {Olney  agt.  HatcUff, 
87  Hun,  286.) 

&  An  order  requiring  defendants  to 
produce  books  and  papers,  if  any 
there  are  touching  the  business  re- 
lations of  defendants,  as  between 
themselves  and  third  parties,  which 
refer  to  or  would  cover  or  include 
the  purchase  of  the  goods  alleged 
to  have  been  sold,  is  too  vague  and 
uncertain.    (Id.) 

4.  In  this  action,  brought  to  recover 
the  possession  of  a  farm,  the  de- 
fendant claimed  that  one  Stuart, 
under  whom  the  plaintiff  claimed, 
had  held  the  title  to  the  farm  in 
trust  for  the  defendant  to  secure 
the  payment  of  a  certain  sum  of 
money,  and  that  the  said  sum  had 
been  paid  to  Stuart  Stuart  was  a 
member  of  the  firm  of  Freeland, 
HofiPman  &  Co.,  of  Kew  York,  to 
which  firm  the  defendant  was  in- 
debted, as  well  as  to  Stuart,  indi- 
▼idually.    Upon  the  trial  evidence 


was  given  tending  to  show  that  in 
November,  1842,  the  defendant  de- 
posited a  package  of  gold  in  an 
express  omce  at  Rochester,  con- 
taining an  amount  of  money  lees 
than  the  amount  of  his  indebted- 
ness to  the  firm.  Testimony  was 
sriven  from  which  it  might  be  in- 
ferred that  the  gold  was  sent  to  the 
firm,  and  that  it  had  received  it 
and  sent  the  defendant  its  voucher 
tiieref  or.  It  also  appeared  that  the 
packa^  was  opened  at  the  place 
of  business  of  Uie  firm  by  Stuart 
himself.  The  defendant  was 
allowed,  asamst  the  plaintiff's  ob- 
jection and  exception,  to  testify 
that  the  package  was  addressed  to 
Stuart,  individually,  and  not  to  the 
firm,  Stuart  having  since  died. 
Held,  that  it  was  error  to  admit  this 
testimony.  (Stuart  tkgL  Batteraon, 
87  Hun,  118.) 

5.  That  if  it  was  admitted  to  show 
that  the  package  was  sent  to  Stuart, 
and  not  to  the  firm,  it  related  to  a 
personal  transaction  or  communi- 
cation, and  was  inadmissible  under 
section '^839  of  the  Code  of  avil 
Procedure.  That  if  it  was  admit- 
ted simply  as  a  part  of  the  descrip- 
tion of  the  package  delivered  to  the 
carrier,  it  was  immaterial  and 
irrelevant    (Id. ) 

6.  Where  the  testimony  of  the  sur- 
viving party  will  tend  directly,  or 
by  proper  inference,  to  prove  a 
communication  made,  or  a  transac- 
tion had.  between  the  witness  and 
the  deceased,  under  such  circum- 
stances as  that  it  can  be  seen  that 
the  deceased  if  living,  might  give 
testimony  directly  contradictory  to 
that  of  the  witness,  or  tending  to 
repel  the  inference  to  be  drawn 
therefrom,  the  testimony  is  inad- 
missible, provided  the  case,  in  all 
other  respects,  is  within  the  statu- 
tes.   (Id.) 

7.  This  action  was  brought  upon  a 
promissory  note,  purporting  to  be 
made  by  the  defendant  to  tl^  order 
of  one  Leach,  by  whom  it  was  in. 
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doised  and  transferred  to  the  plain- 
tail.  The  defense  was  that  the  sig- 
nature of  the  defendant  was  forged. 
Upon  the  trial  the  defendant,  hav- 
ing been  sworn  in  his  own  behalf, 
was  shown  the  note  and  asked,  ' '  is 
the  signature  to  this  paper,  marked 
'A  *  (the  note  in  suit),  your  signa- 
ture Y*  An  objection  interposed  by 
the  plaintiff  that  the  question  was 
inadmissible,  under  section  829  of 
the  Code  of  CItU  Procedure,  as 
calling  for  a  personal  transaction 
with  me  payee,  who  was  then  dead, 
was  sustained  by  the  court.  HMt 
that  it  erred  in  so  doing.  {Sovratoga 
County  Batik  agt.  LecZh,  87  Mun, 
886.) 

8.  This  action  was  brought  to  recover 
for  services  rendered  oy  the  plain- 
tiff, as  attorney  and  agent,  to  the 
defendant's  intestate.  Upon  the 
trial  a  certified  copy  of  a  power  of 
attorney,  from  the  deceased  to  the 
plaintiff,  was  received  in  evidence, 
together  with  other  proof  tending 
to  show  that  the  plaintiff  had  been 
employed  by  the  deceased.  The 
plamtiff  was  then  allowed,  against 
the  defendant's  objection  and  ex- 
ception, to  testify  as  to  services 
rendered  by  him  under  the  employ- 
ment, and  as  to  their  value.  BiM, 
error ;  that  such  testimony  was  ex- 
cluded under  section  S29  of  the 
Ctode  of  Civil  Procedure.  That  it 
was  also  error  to  allow  the  plaintiff 
to  testifv  that  his  claim  had  not 
been  paid.  (Lerehe  agt.  Brasher, 
87  Hun,  885.) 

9.  Action  to  recover  damages  for  in- 
juries occasioned  by  the  defend- 
ant's negUgence — opinions  of  doc- 
tors as  to  the  probability  of  the 
plaintiff's  permanent  recovery — as 
to  the  probability  of  the  recurrence 
of  brain  troubles— objections  to  evi- 
dence unavailing  unless  the  error 
be  specifically  pointed  out.  {See 
Ibzer  agt.  li.  t.  C.  <md  H,  R,  R 
B.  Oo.,dS  Hun,  100.) 

10.  The  credibility  of  witnesses  called 
t^  the  plaintiff  who  are  in  his  em- 


ployment Is  to  be  carefully  scroti- 
nized,  and  the  weight  and  effect  of 
their  evidence  should  be  submitted 
to  the  jury.  (See  Michigan  Oarbon 
Warke  agt  SOuad,  88  Hun,  71) 

11.  Orlminal  trial — what  evidence  is 
inadmissible  on  cross-exanunation 
— evidence  cannot  be  given  to  sus- 
tain the  character  of  a  witness  until 
it  has  been  attacked.  {See  People 
agt.  Van  Hauter,  88  hun,  168.) 

Ifl.  Perjury— when  a  witness  testify- 
ing under  an  honest  mistake  is  not 
guilty  of  that  offense — ^Penal  Code, 
sec.  96.  {See  JPlBople  agt.  Diehier, 
88  Hun,  176.) 

18.  Evidence^ a  physician  cannot 
testify  as  to  information  acquired 
while  attending  a  patient—no  one 
but  the  patient  can  waive  the  priv- 
Hege^Jodeof  CivilProcedure,secs. 
884,  886.  (Benihan  agt  Dennin, 
88  Hun,  270.) 

14.  When  a  iMurty  may  testify  as  to 
the  value  of  services  rendcared  by 
him  to  a  deceased  person.  {See 
Burroufe  agt  BuUer,  88  Hun,  157.) 

16.  Evidence — ^when  inadmissible  aa 
calling  for  a  personal  communica- 
tion with  a  deoeased  person — Code 
of  CivU  Procedure,  sec.  829.  {See 
Campbell  agt  Bui>bard,  88  Hun, 
806.) 

16.  Witness — he  cannot  be  asked 
whether  he  was  ever  indicted  {See 
Eober  agt.  Miller,  88  Hun,  184.) 


WRIT  OP  PROHIBITION. 

1.  Where  a  petition  in  summary  pro- 
ceedings presents  such  a  case  as  the 
officer  can  consider,  a  writ  of  pro- 
hibition will  not  lie.  (Poaple  ex  reL 
Boans  agt  LeCaon,  ante,  881.) 

d.  Where  L.  presented  a  petition  to 
a  justice  of  the  peace,  praying  for 
the  removal  of  a  tenant  from  cer- 
tain premises  under  the  provisiona 
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of  the  Code  of  Ciyil  Procedure, 
coDoeming  giunmaiy  proceedings 
to  lecoyer  possession  of  real  estate, 
and  the  Justice  issued  a  warrant 
which  was  served  QX)on  the  tenant, 
and  on  the  return  day  he  appeared 
and  filed  an  answer  denying  each 
and  every  fnatarial  allegation,  and 
also  set  up  new  matter,  going  to  the 
question  of  title;  the  petitioner  de- 
murred to  the  answer  thai  tt  con- 
tained no  defense,  which  demurrer 
was  sustained,  and  a  final  order 
granted  awaiding  pomeoniou  to  pe- 


titioner, and  directing  the  Issuing 
of  a  warrant,  which  was  issued  and 
deliyered  to  the  sheriff: 

Eddy  that  a  writ  of  prohibition 
would  not  lie. 

EMy  further,  that  the  question 
in  the  case  really  is,  whether  the 
Justice  erred  hi  sustaining  the  de- 
murrer of  Uie  petitioner  to  the  an- 
swer of  the  reltUor.  That  question 
cannot  be  determined  by  writ  of 
prohibition.  It  can  be  by  appeal, 
and,  in  a  proper  ease,  tbere  is  a- 
remedy  by  injunction.    ifiL)  "" 


I- 


1 


INDEX. 


A- 

ACCOUNTING. 


FAGB. 


Where  an  executor  has  finally  ac- 
counted before  a  surrogate  and 
been  discharged,  how  and  un- 
der what  circumstances  he  can 
be  required  to  account  further,  166 

What  is  sufficient  to  Jnstify  an 
order  for  an  accounting  by  an 
administrator 240 

At  whose  instance  it  may  be  or- 
dered  240 


ACTION. 

When  stockholder  may  maintain 
action  against  a  corporation  to 
restrain  wrongful  acts  and  for 
an  accounting — ^what  is  neces- 
sarr  to  be  alleged  or  shown  to 
entitle  him  to  maintain  such 
action 216 

In  United  States  court  no  bar  to 
another  in  a  state  court 446 

Effect  of  bankruptcy  of  plaintiff 
after  action  begun,  where  the 
action  is  a  general  denial 464 

Bip'^*  of  plaintiff  to  discontinue,  509 

ADDITIONAL  ALLOWANCE. 

When  should  be  made — rule  ap- 
plicable to 22 

ADMINISTRATORS. 

What  must  be  made  to  appear  in 
order  to  justify  the  revocation 
of  letters  of  admimstration. . .  867 

AFFIDAVIT. 

fiafficiency  of,  to  confer  jurisdic- 
tion to  grant  an  order  of  pub- 
lication of  summons 406 


AFFIDAVIT  OF  MERITB. 

Not  always  sufficient  on  motion 
to  open  default 468 

AGISTOR. 

Distinction  between  a  person 
having  possession  of  cattle  as 
an  agistor  and  one  who  has  pos- 
session as  the  lessee  of  a  farm 
and  the  cattle  thereon 189 

AGENCY. 

When  i)OBtK)ffioe  not  the  agent  of 
the  person  to  whom  negotiable 
paper  is  sent 511 

ALLOWANCE. 

In  foreclosure  actions — ^wlien  will 
be  granted 826 

ANSWER 

Defendant  in  action  against 
trustee  to  recover  corporate 
debts  as  penalty  for  failure  to 
file  annual  report  cannot  serve 
an  unverified  answer  to  a  veri- 
fied complaint 109 

In  action  on  promissory  note, 
when  bad 199 

When  title  to  real  estate  is  put  in 
issue  by  the  pleadings 444 

•    APPEAL. 

Practice  as  to  printing  cases 87 

When  motion  for  re-argument  in 
the  court  of  appeals  will  be  de- 
nied  202 

Limit  of  time  in  which  to  appeal 
from  a  decision  of  the  general 
term,  affirming  a  reduction  of 


HOWARD'S  PRACTICE  REPORTa 


Index. 


FAGB. 

an  assessment  made  by  special 
term  upon  a  eerticroH  brought 
under  laws  of  1880,  chapter 
2(t9 210 

Right  of  an  attorney  to  bring 
and  prosecute  an  appeal  from 
a  judgment  aguinst  his  client, 
i^ainst  the  wishes  of  such 
cmai,  in  order  to  protect  his 
lien  for  costs 878 

Orders  of  surrogate  when  not  ap- 
pealable—when perfected  ap- 
peal does  not  operate  as  a  stay 
In  surrogate's  court 886 

ARREST. 

When  cause  of  action  and  cause 
of  arrest  not  identical — ^when 
facts  authorizing  an  arrest  need 
not  be  set  out  in  the  complaint, 
nor  is  proof  of  them  within 
the  issues  that  a  Jury  are  to  try,    90 

When  sureties  liable  on  under- 
taking for 187 

When  a  second  and  third  arrest 
may  be  had  for  the  same  cause 
of  action 410 

When  relation  of  parties  not  a 
fiduciary  one  and  an  order  of 
arrest  cannot  be  sustained. .  • .  525 


ASSIGNMENT. 

Facts  which  do  not  furnish  proof 
of  fraudulent  intent  in  making,    77 

How  much  must  be  done  to  make 
an  effectual  assignment  of  an 
account — in  an  action  by  an 
attaching  creditor  to  collect 
Uie  demand  attached,  he  can- 
not impeaoh  the  good  faith  of 
the  transfer  of  the  demand . . .  290 

By  commission  merchants,  does 
not  carry  to  assignee  the  pro- 
ceeds of  sales  made  strictly  on 


commission  nor  amounts  due 
from  purchasers  of  goods  sold 
by  consignees — such  proceeds, 
however,  whether  paid  over 
before  the  assignment  is  made 
or  due  from  purchasers,  will 
not  be  ordered  paid  to  the  con- 
signors of  the  goods  sold  till 
the  court  is  satisfied  that 
moneys  can  be  so  paid  without 
prejudice  to  the  rights  of  pre- 
ferred and  general  creditors  of 
the  assignors — ^to  that  end»  a 
reference  will  be  ordered,  on 
application,  to  ascertain  the 
facts  with  a  Tiew  of  directing 
payment  to  the  consignor — 
practice  as  to  such  reference,  818^ 

ATTACHMENT. 

Facts  which  do  not  warrant  an 
attachment 77 

Insufficiency  of  affidavit  to  ob- 
tain— same  affidavit  may  be 
used  in  granting  second  at- 
tachment  18(^ 

Irregularities  In  the  service  of 
the  summons  which  do  not 
warrant  the  vacating  of  an  at- 
tachment   168 

When  may  be  issued 172 

Sufficiency  of  affidavit  to  sus- 
tain  288 

When  lien  created  by  levy 290 

ATTORNEYS. 

Disqualification  of  attorneys  as 
sureties  on  undertaking  on  ap- 
peal   214 

When  actions  for  services  of,  re- 
ferable   472 

ATTORNEY  AND  COUNSEL. 

There  is  no  provision  for  pay  of 
assigned  counsel  by  the  public,      1 
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ATTORNEY'S  TiTRN. 
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On  motion  costs • 

OS. 

69 
878 

464 
446 

a 

checi:b  and  bills. 

To  what  extent   and    how  en- 
forced—ri^ht  of    plaintiff   to 
stop  the  htigation  after  an  ad- 
verse jud^ent  upon  the  mtar- 
ita,  is  subjiect  to  the  attorney's 
Uen  for  his  costs •  • 

B. 

BANKRUPTCY 

Of  plaintiff— effect  of,  after  ao- 
tion  begun,  where  the  answer 

Ifl  II.  fmnAnk.1  tflpniA.1 

PAOB. 

What  must  be  shown  to  consti- 
tute a  bona  fide  holder 511 

CIVIL  SERVICE  LAWS. 

OfiBoers  and  employees  of   the 
aoueduct  commifislon  are  local 
officers  and  subject  to  the  civil 
service  regulations  of  the  dtv 
of  New  York 40 

CONTEMPT. 

How  and  when  an  alien  becomes 
adtizen 158 

BAR. 

Actioii  in  United  States  ooort  no 
bar  to  another  in  a  stale  ooart. 

CODE  OP  CrVTL  PROCEDURE. 

Section  22— practice  of  referring 
to  parts  of  the  complaint  as 
"at"  or    "between'*  certain 

^  folios  condemned 87 

BENEVOLENT  SOCIETY. 

When  designation  of  beneficiary 
valid — meaning  of  term  ' '  leiral 
heir  "—designation  cannot  m 
revoked  by  will 104 


BONA  FIDB  HOLDER 

What  mtwt  be  shown  to  eonstl- 
tate  a  person  a  ftema/tfo  holder 
of  a  negotiable  instmment .  •  •  611 


BOND. 

JAabOlty  of  sureties  upon  a  bond 
conditioned  that  an  employee 
shall  account  to  his  employer 
lor  goods  and  moneys  entrusted 
to  hu  caie— distinction  between 
"  an  offldal  bond  "  and  a  bond 
olven  in  the  usual  course  of 
Business  transactions 94 


Sections  66, 1296— attorney's  lien 
— to  what  extent  ana  how 
enforced— right  of  a  plaintiif 
to  stop  the  litigation  after  an 
adverse  Judgment  upon  the 
merits,  is  sublect  to  me  attor- 
ney's Uen  for  his  costs 

Section  84— when  stenographer's 
fees  for  a  copy  of  the  evidence 
wfll  not  be  allowed  as  disburse- 
ments  

Sections  188,  184— duty  of  ont- 
gohig  sheriff  as  to  prisoners, 

Section  2201— when  application 
for  discharge  of  imprisoned 
debtors  may  be  made 


Section  890— statute  of  limita- 
tions, as  applied  to  non-iesident 
debtors 466 

Sections  488,  489,  440— insuffl- 
dency  of  affidaidt  upon  which 
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to  obtain  order  for  service  of 
Biimmons  by  publicadon 166 

SecdoiM  442,  448,  728-Hmffici- 
ency  of  service  of  summons  by 

J  publication  to  give  the  court 
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